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PEEFACE 

TO  THE  EIGHTEENTH  EDITION. 


In  this  edition  the  alterations  made  in  the  law 
since  the  publication  of  the  last  edition  have  been 
incorporated  in  the  text ;  and  the  whole  text  has 
been  carefally  revised.  The  chapter  on  equitable 
estates  has  been  partly  re-written,  chiefly  owing  to 
the  presentation  by  Professor  Ames,  of  Harvard,  of 
a  new  view  of  the  history  of  simple  trusts  of  land 
after  the  Statute  of  Uses  and  of  the  development 
of  the  doctrine  of  ''No  use  upon  a  use."  Since 
the  publicsition  of  the  last  edition,  the  result  of 
modem  researches  into  the  origin  and  early  his- 
tory of  our  law  has  been  most  admirably  stated  in 
Sir  P,  Pollock  and  Professor  Maitland's  History 
of  English  Law.  Beferences  to  that  work  have 
accordingly  been  inserted  in  the  present  volume 
whenever  any  point  or  question  there  discussed  is 
here  mentioned. 

Mr.  Kenneth  F.  Wood  has  again  prepared  the 
general  index  and  the  index  to  the  cases,  year-books, 
and  statutes  cited. 

7,  Stone  Buildings,  Lincoln's  Inn, 
leth  October,  1896. 


PEEFACE 

TO  THE  SEVENTEENTH  EDITION. 


Thb  present  work  is  put  forward  as  the  seventeenth 
edition  of  the  late  Mr.  Joshua  Williams's  "  Principles 
of  the  Law  of  Eeal  Property" :  but  it  is  right  to  explain 
that  it  is  to  a  large  extent  a  new  book.  Since  the 
late  author's  death  in  1881(a),  three  editions  of  the 
book  have  been  prepared  by  the  present  editor ;  and 
in  these  the  original  text  was,  as  far  as  possible, 
retained.  It  was  felt,  however,  that  the  symmetry 
of  the  original  work  was  impaired  by  the  additions 
and  alterations  rendered  necessary  not  only  by  the 
great  changes  in  law  and  practice  worked  by  the 
Conveyancing  and'  Settled  Land  Acts,  but  also  by 
the  progress  of  historical  learning.  In  preparing  the 
edition  now  submitted  to  the  profession  the  editor 
has  ventured  to  work  with  a  free  hand,  and  to 
remodel  the  book  after  a  design  of  his  own.  The 
subject  is  therefore  presented  under  an  arrangement 
different  from  that  previously  employed,  and  a  very 
considerable  proportion  of  the  text  is  new.  At  the 
same  time  the  scheme  now  adopted  is  no  more  than 

(a)  The  first  edition  of  thirteenth,  the  last  edition  pre- 
"  Williams  on  Beal  Property  "  pared  by  the  late  author  himself, 
was  published  in  1845,  and  the      in  1880. 


VUl        PREFACE  TO  THE  SEVENTEENTH  EDITION. 

a  development  of  the  late  author's  plan,  and  much  of 
what  he  wrote  has  been  preserved  (6).  And  through- 
out the  present  edition  the  editor  has  endeavoured 
to  harmonise  the  old  matter  and  the  new,  so  as  to 
carry  out,  as  far  as  possible,  the  late  author's  idea 
in  projecting  the  original  work — viz.^  to  write  a 
readable  book,  and  one  intelligible  to  a  student 
without  previous  knowledge  of  the  law. 

The  editor  must  gratefully  acknowledge  the  benefit 
his  work  has  derived  from  the  criticism  of  his  friend 
Mr.  P.  W.  Maitland,  Downing  Professor  of  the  Laws 
of  England  at  Cambridge,  who  was  kind  enough  to 
read  some  portions  of  the  book  in  manuscript. 

An  entirely  new  index  to  the  book  and  to  the  cases, 
year-books,  and  statutes  cited  has  been  prepared  by 
Mr.  Kenneth  F.  Wood,  of  Lincoln's  Inn,  to  whom 
the  editor  is  also  indebted  for  much  efficient  help 
in  passing  the  work  through  the  press. 

A  few  cases,  decided  since  the  text  was  in  print,  are 
referred  to  in  the  Addenda,  by  the  aid  of  which  the 
work  is  brought  down  to  the  date  given  below. 

7,  Stone  Buiij>ikg8,  Lincoln'b  Inn, 
28^;^  June,  1892. 

(&)  The  late  author's  Appeodices  are  untouched. 
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Vict.  0.  42  (Mortmain  and  Charitable  Uses  Act,  1888)  74— 76, 283- 
Vict.  c.  43  County  Courts  Act,  1888)  .      191,  269,  289,  620 

Vict.  c.  61  (Land  Charges  Act,  1888)       .         266,  267,  261,  274, 

402,  496,  666^ 
Vict.  c.  69  (Trustee  Act,  1888) 

s.  2  ^payment  to  solicitor)         ....    667 

s.  8  (limitations)    . 

SB.  10, 11  (renewal  of  leaseholds) 
c.  7  (succession  and  estate  duty)    . 
Vict.  c.  30  (partition,  enfranchisement)     . 
Vict.  o.  36  (Settled  Land  Act,  1889) 
Vict.  c.  47  (Durham  Chancery)  . 
c.  6  (limacy,  exercise  of  powers  over  land) 


63&64 

64  Vict. 

64&66 

64&55 

64  &  65 

64&65 

66  &  56 

65&66 

66&66 

66&66 

66&67 

66&67 

Vict.  c.  16  (workmen's  dwellings) 
Vict.  c.  29  (intestate's  widow) 
Vict.  c.  67  (agricultural  holdmgs) 
Vict.  c.  69  (Settled  Land  Act,  1890) 

8.  6  (conveyance) 

ss.  7 — 9  (leases)      . 

8. 10  (mansion  house) 

8.  11  (mortgage) 

s.  13  (improvements) 

s.  16  (trustees) 

8.  18  ("  working  classes") 

s.  19  (vacation  of  writ  or  order) 


.    .    643. 

.     493 

.    .     247 

140,  409,  461 

118, 123 

.     25a 

139,  190,  279, 

459,  49a 

.      76 

216,  306 

.     494,  6ia 

120,  123 

.     121 

.  .    iia 

.     117 

.    .     121 

.     125,  12& 

.    .     117 

.  124 
.    .     267 


66&67 
66&67 


67  Vict. 
67&68 


Vict.  c.  71  (Bankruptcy  Act,  1890)     .       260,  264,  266,  488,  489 

c.  8  (Tithe  Act,  1891) 419 

Vict.  c.  39  (Stamp  Act,  1891)  .     161, 186,  188,  190,  203, 

408,  466,  474,  486,  613,  637,  669,  579 

Vict.  c.  64  (land  registry) 203,  66a 

Vict.  c.  69  (assignment  by  tenant  for  life) ....     122. 

Vict.  c.  73  (charitable  uses) 76,  76 

Vict.  c.  11  (charitable  uses,  devise) 76- 

Vict.  c.  13  (Conveyancing  Act,  1892,  assignment  of  lease, 

sub-lease)  ....        477,  481—483 

Vict.  c.  67  (improvement  charges) 665 

Vict.  c.  68  (Accumulations  Act,  1892) 383 

Vict.  c.  21  (Volimtary  Conveyances  Act,  1893)  ...      77 
Vict.  c.  63  (Trustee  Act,  1893  (Part  I.)  investments)    .  120,  49a 
88. 10—12,  25,  et  seq.  (appointment  and  powers 

of  trustees) 187—190 

8.  16  ^married  woman)  ....  299,  456- 
88.  17,  20  (receipt  of  trustees)  ....  667 
88.  26,  29  (vesting  trust  property)         .  66, 121, 139^ 

191,  625 
88.  30,  31  (conveyance  for  debts)       .        .        .    121 

8.  44  (minerals) 370- 

8.  46  (County  Court) 191 

8.  48  (convict) 280- 

Vict.  c.  67  (common  rights) 396^ 

Vict.  c.  63  (Married  Women's  Property  Act,  1893) 

8.  1  (contract) 280- 

8.  3  (will) 298 

c.  10  (sale  of  mmerals) 370 

Vict.  c.  30  (Finance  Act,  1894) 

88. 1 — 24  (estate  duty,  settlement  estate  duty) 

247—249,  390 
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57  &  68  Vict.  c.  90,  ss.  1,  2  (on  voluntary  conveyance] 
88. 1,  2  (on  joint  tenancy) 
ss.  1,  2,  22  (on  appointment)     . 

57  &  68  Vict.  c.  46  ((Copyhold  Act,  1894)     . 

8.  2  (extinguishment  of  rights) . 
8.  21  (dower)  .... 
8.  86  (licence  to  alienate)  . 
s.  88  (estate  of  trustee,  mortgagee] 


8.  95  (gavelkind)    . 
58  &  59  Vict.  c.  25  (solicitor — mortgagee) 
58  &  69  Vict.  c.  27  (market  gardens)   . 

58  &  59  Vict.  c.  48  (naturalization) . 

59  &  60  Vict.  c.  35  (Judicial  Trustees  Act,  1896) 


FAQB 

.      78 

.    .     185 

.    391 

460—458 

54 

466 

486 

186, 

,  461,  528 

58 

512 

494 

282 

191 
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Except  where  otherwise  atated,  the  worksy  of  which  the  method  of 

citation  ie  here  explained^  are  Beporta,  and  the  names 

given  are  the  Reporters'  names. 


A.  G Appeal  Gases  after  1890.    See  under  L.B. 

A.  &  E Adolphus  and  Ellis,  Q.  B.,  1841— d2. 

A.-G Attorney-General. 

Amb Ambler,  Gh.,  1787—88. 

And Anderson,  G.  P.,  1634^1604, 

Anst Anstruther,  Ex.,  1792—7. 

App.  Gas See  L.  B. 

Ass Liber  Assisarmn. 

Atk Atkyn,  Gh.,  1736—64. 

B.  <fe  A.        .  .    .  Bamewall  &  Alderson,  E.  B.,  1817—22. 

B.  &  Ad BamewaU  &  Adolphus,  K.  B.,  1830—4. 

B.  &  G Bamewell  &  Gresswell,  E.  B.,  1822—30. 

B.  &  P Bosanquet  &  Puller,  G.  P.,  1797—1804. 

B.  B Banciun  Begis,  the  King's  Bench. 

B.  &  S Best  &  Smith,  Q.  B.,  1861—9. 

Bac.  Abr New  Abridgment  of  the  Law  by  Matthew 

Bacon,  Gwillim  &  Bodd's  Edition  in 
8  vols. 

Bac.  Tr The  Law  Tracts  of  Lord  Bacon. 

Beav Beavan,  BoUs  Gourt,  1838—66. 

Bing Bingham,  G.  P.,  1822—33. 

Bing.  N.  G Bingham,  New  Gases,  G.  P.,  1834—40. 

Black.  Gomm.        .  .  Blackstone's  Gommentaries. 

Bligh,  N.  S Bligh,  New  Series,  H.  L.,  1827—37. 

Bract Bracton  de  Legibus. 

Britt. Britton's  Treatise. 

Bro.  Abr Brooke's  Abridgment. 

Bro.  0.0 Brown,  Gh.,  1778—94. 

Brod.  &  Bing.         ...        .  Broderip  &  Bingham,  G.  P.,  1819—22. 

Bulst.         .        .  .    .  Bulstrode,  K.  B.,  160&— 39. 
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Burr Burrow,  K.  B.,  1766—72. 

€ Chancellor. 

Oh. Chancery.    See  under  L.  B. 

O.  B The  Common  Bench  or  Court  of  Common 

Pleas,  also  the  Common  Bench  Re- 
ports, 1846—66. 

0.  B.,  N.  S Common  Bench,  New  Series,  1856—66. 

C.  J Chief  Justice. 

C.  P Common  Pleas.    See  imder  L.  B. 

C.  P.  Coop C.  P.  Cooper,  Ch.,  1837—8. 

0.  P.  D.  .        .  .  Common  Pleas  Division. 

0.  &P Carrington  &  Payne,  Nisi  Prius,  1823— 41. 

Ca.  t.  Talb Cases    in    time    of    Lord    Talbot,    Ch., 

1833—37. 

Cal Calendar   of    Proceedings   in  Chancery 

published  by  the  Becord  Commission. 

Cary Cary,  Ch.,  1686—1604. 

Ch.  D Chancery  Division.    See  under  L.  R. 

Cha.  Ca Cases  in  Chancery,  1660—88. 

Cha.  Rep Reports  in  Chancery,  1615—1712. 

01.  &  Fin Clark  &  Finelly,  H.  L.,  1881—46. 

Co Coke's  Reports,  generally  cited  as  Rep. — 

the  Reports  par  excellence. 

Co.  Cop.  ....  Coke's  Complete  Copyholder. 

Co.  Litt Coke  upon  Littleton. 

Co.  Tr Coke's  Law  Tracts. 

Coll Collyer,  Ch.,  1844—6. 

Com Comyns,  K.  B.,  1695—1740. 

Com.  Dig Chief  Baron  Comyns's  Digest  of  the  Law. 

Conn.  &  Laws.        .  .  Connor  &  Lawson,  Ir.  Oh.,  1841 — 3. 

Coop G.  Cooper,  Ch.,  1816. 

Cowp Cowper,  K.  B.,  1774—8. 

Cox Cox,  Oh.,  1744—97. 

Cro.  El ]    Croke's  Reports  in    time  of  Elizabeth, 

Cro.  Jao.         ...        -       James  I.  and  Charles  I.,  K.  B.,  1581 — 
Cro.  Car J        1641. 

0.  &  J Crompton  &  Jervis,  Ex.,  1830—2. 

O.  &  M Crompton  &  Meeson,  Ex.,  1832—4. 

O.  M.  &  R Crompton,    Meeson     &    Roscoe,     Ex., 

1834r-6. 

Cru  Rec  "   ^^^  °^  Fines  and  Recoveries. 

Dart,  y.  &  P Dart  on  Vendors  and  Purchasers. 

De  G.  &  J De  Gex  &  Jones,  Ch..  1867—9. 

De  G.,  F.  &  J De  Gex,  Fisher  &  Jones,  Oh.,  1869—62. 
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x/tj  VJT.,  iu.  fx>  vr. 

De  G.  &  S. . 

Dig 

Dom.  Proc. 

Dougl.    . 

Dow.  &  Byl. 

Drew.     . 

Drew.  &  Sma.    . 

Dru.  AWar.  . 

Drury 

Dyer 

E.  &B.       . 

E.  B.  &  E.     . 

East  . 

Eden      . 

Eq.  Ca.  Ab. 

Esp. 

Ex 

Ex.  D.    . 
F.N.B.     . 
Feame,  C.  B. . 

Fit2.Abr.    . 
Fleta      . 

Fonbl.  Eq.  . 

Freem.   . 

Gai 

Oiff. 
Oilb.Ten.  . 

Gilb.  Uses 
Olanv. 

H.B1.     . 

H.&C.       .        .        . 

H.L.     . 

H.L.  0.     . 

H.  &  N.  . 

Hale.  P.  0. 

Hard.    . 

De  Gex.  Macnaghten  &  Gordon,   Gh.. 

1851—7. 
De  Gex  &  Smale,  Gh.,  1846—52. 
The  Digest  of  Justinian. 
Domus  Procerum,  the  House  of  Lords. 
Douglas,  K.  B..  1778—85. 
Dowling  A  Byland,  K.  B.,  1822—7. 
Drewry,  V.-G.  Kindersley,  1852—9. 
Drewry  &  Smale,  same  Gourt,  1859 — 65. 
Drury  &  Warren,  Ir.  Gh.,  1841—3. 
Drury,  Ir.  Gh.,  1843—4. 
Dyer.  K.  B.,  1513—82. 
EUis  &  Blackburn.  Q.  B.,  1852—7. 
EUis,  Blackburn  A  EUis,  Q.  B.,  1858. 
East,  K.  B.,  1800—12. 
Eden,  Gh..  1757—66. 
Equity  Gases  Abridged,  1667—1744. 
Espinasse.  Nisi  Prius.  1793—1807. 

The     Gourt    of    Exchequer,    also    the 
Exchequer  Keports.  1847 — 56. 

Exchequer  Division.    See  imder  L.  B. 

Fitzherbert's  Natura  Brevium. 

Feame  on  Gontingent  Bemainders  and 
Executory  Devises.    Butler's  Edition. 

Fitzherbert's  Abridgment. 

The  anonymous  treatise  on  English  Law. 
so  called,  of  the  time  of  Edw.  I. 

Fonblanque's  Edition  of  the  Anonymous 
Treatise  on  Equity. 

Freeman  Gh..  1660—1706. 

The  Gommentaries  of  Gains. 

Giffard.  V.-G.  Stuart.  1857—65. 

Ghief     Baron     Gilbert's     Treatise     on 
Tenures. 

Ghief  Baron  Gilbert's  Treatise  on  Uses. 

The  treatise  on  English  Law  of  the  time 
of  Henry  II..  attributed  to  Glanville. 

Henry  Blackstone,  G.  P.,  1788—96. 

Hurlstone  A  Goltman.  Ex..  1862—6. 

The  House  of  Lords.    See  under  L.  B. 

House  of  Lords  Gases.  1847—66. 

Hurlstone  A  Norman.  Ex..  1856—61. 

Sir  Matthew  Hale's  Treatise  on  Pleas  of 
the  Grown. 

Hardres,  Ex.,  folio,  1655—69. 
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Hare Hare,  Gh.,  1841— -58. 

Hil Hilary  Term. 

Hob. Hobart,  K.  B..  1608--6. 

Inst Coke's     Institutes;      also     used      for 

Justinian's  Institutes. 

Ir Irish. 

J Justice. 

J.  B.  Moore    .  .  J.  B.  Moore,  C.  P.,  1817—27. 

J.  &  W Jacob  &  Walker.  Ch..  1819—21. 

Jac.        .        .        .  .  Jacob.  Ch..  1821—2. 

Jarm.  Wills  .    .  Jarman  on  Wills. 

Joh Johnson,  V.-C.  Wood,  1868—60. 

J.  &  H Johnson    &    Hemming,    V.-C.     Wood, 

1869—62. 

Jo.  &  Lat Jones  &  Latouche,  Ir.  Ch.,  1844 — 6. 

Jur Jurist  Reports,  1837—64. 

Jut..  N.  S Jurist  Reports.  New  Series.  1865—66. 

K.  B The  Court  of  King's  Bench. 

Kay Kay.  V.-C.  Wood.  1863—4. 

K.  &  J Kay  &  Johnson,  V.-C.  Wood,  1864—8. 

Keb Keble,  K.  B.,  1661—77. 

Keen Keen,  Rolls  Court,  1836—8. 

Keil Keilway,  K.  B.,  1497—1630. 

L.  J Law  Journal  Reports  from  1823. 

L.-J Lord  Justice. 

L.  Q.  R.  .  Law  Quarterly  Review. 

L.  R.  The  Law  Reports  of  the  Incorporated 

Council  of  Law  Reporting,  which  are 
usually  cited  as  follows : — 


From  1866  to  1876— 
L.  R.,  A.  &  E.      . 

L.  R.,  Ch.  .    . 

L.  R.,  C.  P.  .        . 

L.  R.,  C.  C.  R.         .    . 

L.  R.,  Eq.    . 

L.  R.,  Ex. 

L.  R.,  H.  L.,  or  E.  &  L 


Admiralty  and  Ecclesiastical  Cases. 

Cases  in  the  Court  of  Appeal  in  Chancery. 

Common  Pleas  Cases. 

Crown  Cases  Reserved. 

Equity  Cases. 

Exchequer  Cases. 

English  and  Irish  Appeals  to  the  House 


of  Lords. 

L.  R.,  P.  C.      .        .    .  Privy  Council  Cases. 
L.  R.,  P.  &  D.,  or  P.  &  M.  Probate  and  Divorce  Cases. 
L.  R.,  Q.  B.     .        .    .  Queen's  Bench  Cases. 
L.  R.,  Sc.  App.    .        .  Scotch  Appeals  to  the  House  of  Lords. 
From  1876  to  1890— 

(Usually  without  prefixing  L.  R.) 
App.  Cas.  .  .  Appeal  Cases  (House  of  Lords  and  Privy 

Council). 
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Gh.  D.  ...  Chancery  Division  Cases. 

C.  P.  D Common  Pleas  Division  Cases. 

Ex.  D.  ...  Exchequer  Division  Cases. 

P.  D Probate  Division  Cases,  including  Ad- 
miralty and  Ecclesiastical  Cases. 

Q.  B.  D.       ,        .        .  Queen's  Bench  Division  Cases,  including 
Crown  Cases  Beserved. 
After  1890— 
Prefixing  the  date  of  the  year  only,  as) : 
1891,  A.  C.        .        .    .  Appeal  Cases. 

1891,  Ch.      .        .        .  Chancery  Division  Cases. 

1891,  Q.  B.       .        .    .  Queen's  Bench  Division  Cases. . 

1891,  P.        .        .        .  Probate  Division  Cases. 

L.  T.  Law  Times  Reports  from  1845. 

Lane Lane,  Ex.,  1605—11. 

Leon Leonard,  K.  B.,  1540—1615. 

Lev.  .        .        .  Levinz,  K.  B.,  1660—95. 

Litt.  Littleton's  Tenures. 

Lord  Raym Lord  Raymond,  K.  B.,  1694—1732. 

M.  or  Mich Michaelmas  Term. 

M.  &  Cr Myhie  &  Craig,  Ch.,  1886—40. 

M.  R Master  of  the  Rolls. 

M.  &  S Maule  A  Selwyn,  K.  B.,  1818—17. 

M.  A  W Meeson  &  Welsby,  Ex.,  1886—47. 

Mac.  &  G Macnaghten  &  Gordon,  Ch.,  1849—51. 

McCleland  .  .    .  McCleland,  Ex.,  1824. 

Mad.  Form.  Ang.   .  .  Madox's  Formulare  Anglicanum. 

Madd Maddock,  Ch.,  1815—20. 

Man.  &  Gr Manning  &  Granger,  C.  P.,  1840—5. 

Mer Merivale,  Ch.,  1815—17. 

Mod Modem  Reports,  K.  B.,   C.  P.  &  Ch., 

1669—1744. 

Moo Sir  Fr.  Moore,  K.  B.,  1512—1621. 

Moo.  &  Malk.  .        .        .  Moody  &  Malkin,  Nisi  Prius,  1826—30. 

Moo.  &  Scott      .        .        .    .  Moore  &  Scott,  C.  P.,  1881—4. 

My.  &K Myhie  &  Keen,  Ch.,  1883—5. 

Nev.  &  Man Neville  &  Manning,  K.  B.,  1882—6. 

N.  C Bingham's    New   Cases,    C.  P.,  1834— 

40. 

N.  R.  Bosanquet  A  Puller's  New  Reports,  C.  P., 

1804—7. 

O.  Bridg Sir  Orlando  Bridgman's  Judgments,  G.  P., 

1660—7,  edited  by  Bannister. 

Owen Owen,  K.  B.  &  C.  P.,  1556—1615. 

P.  Probate.    See  under  L.  R. 
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P.  &  M.  Hist.  Eng. 


P.O.       . 
P.  D. 
P.  Wms.  or  P. 
Parker 
Pasch.    . 
Per.  &  Dav. 
Perk.      . 
Ph.     . 
Plowd.    . 
PoUexf.       . 
Popham 
Pre.  Cha.    . 
Prec.  Conv. 
Prest.  Abstr. 
Prest.  Conv. 
Price 
Q.  B.  . 

Q.  B.  D. 


W. 


Law 


R. 

R.  R.      . 

Rep.    . 

Ro.  Ab.  . 

Rob.  Gav.  . 

Rop.  Husb.  &  Wife 

Rot.  Hund. 

Rot.  Pari.       . 


R.  S.  C.      . 

Russ. 

R.&M.  orRu88.  &My. 

S.  C.       . 

S.  &  S.  or  Sim.  &  Stu. 

Salk.       . 

Sand.  Uses 

Sax.  Chro.      . 

Sch.  &  Lefr. 


.  Pollock  &  Maitland's  History  of  English 
Law,  1895. 

.  Privy  Council.    See  under  L.  R. 

.  Probate  Division.    See  under  L.  R. 

.  Peere  WiUiams,  Ch.,  1696—1735. 

.  Parker,  Ex.,  1743—67. 

.  Easter  Term. 

.  Perry  &  Davison,  Q.  B.,  1838—41. 

.  Perkins's  Profitable  Book. 

.  Phillips,  Ch.,  1841—9. 

.  Plowden,  K.  B.,  1660—80. 

.  PoUexfen,  K.  B.,  1670—84. 

.  Popham,  K.  B.,  1692—1627. 

.  Precedents  in  Chancery,  1687—1722. 

.  Precedents  in  Conveyancing. 

.  Preston  on  Abstracts  of  Title. 

.  Preston  on  Conveyancing. 

.  Price,  Ex..  1814—24. 

.  The  Court  of  Queen's  Bench;  also  the 
Queen's  Bench  Reports.  1841 — 62.  See 
imder  L.  R. 

.  Queen's  Bench  Division.  See  under 
L.  R. 

.  Rex  or  Regina. 

.  The  Revised  Reports. 

.  The  Reports  of  Lord  Coke,  K.  B.,  1679— 
1616. 

.  RoUe's  Abridgment. 

.  Robinson  on  Gavelkind. 

.  Roper's  Treatise  on  the  Law  of  Husband 
and  Wife,  edited  by  Jacob. 

.  Rotuli  Hundredorum,  the  Hundred  Rolls 
(Record  Commission). 

.  Rotuli  Parliamentorum,  the  RoUs  of 
Parliament. 

.  Rules  of  the  Supreme  Court. 

.  Russell,  Ch.,  1826—9. 

.  Russell  &  Myhie.  Ch.,  1829—31. 

.  Same  case. 

.  Simons  &  Stuart,  Ch.,  1822—6. 

.  Salkeld.  K.  B.,  1689—1711. 

.  Sanders  on  Uses  and  Trusts,  4th  ed. 

.  The  Saxon  Chronicle. 

.  Schoales  &  Lefroy,  Ir.  Ch.,  1802—6. 


Scriv.  Cop Scriven  on  Copyholds,  8rd  Ed. 
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6hep.  Touch Sheppard's     Touchstone     of     Common 

Assurances. 

Sid. 


Sim.   . 

Sir  T.  Raym. . 

Sm.  &  Giff. 

Spence,  Eq.  Jur. 

Stark. 

Stat. 

Str.     . 

Style      . 


Siderfin,  K.  B.,  C.  P.  A  Ex.,  1667—70. 

Simons,  Ch.,  1826—49. 

Sir  Thomas  Raymond,  K.  B.,  1660—84. 

Smale  &  GifEard,  V.-C.  Stuart,  1862—7. 

Spence's  Equitable  Jurisdiction. 

Starkie,  Nisi  Prius,  1814—23, 

Statute. 

Strange,  K.  B.,  1716—47. 

Style,  K.  B.,  1646—66. 


Sugd.  Pow Sugden  (afterwards  Lord  St.  Leonards) 

on  Powers,  8th  ed. 

Sugd.  V.  &  P.         .        .        .  Sugden  (afterwards  Lord  St.  Leonards) 

on  Vendors  and  Purchasers,  14th  ed. 

Swanst Swanston,  Ch.,  1818—9. 
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INTKODUCTOEY  CHAPTEK, 

OF   THE    NATURE   OF   REAL    PROPERTY   OR   ESTATE    AND 
CHATTELS   REAL. 


Section  I. 

Of  the  Nature  of  Property  and  Ownership. 

It  is  probable  that  many  of  those  who  open  this 
book,  have  heard  of  a  distinction  made  in  law  between 
real  and  personal  property.  They  are  perhaps  aware 
that  the  law  of  real  property  has  to  do  with  the 
ownership  of  land ;  and  it  is  very  unlikely  that  they 
have  formed  no  opinions  on  the  subject  of  the  laws 
of  property.  Popular  notions  of  law  often  contain  an 
element  of  truth ;  but  they  are  rarely  exact.  The 
student  of  real  property  law  will,  therefore,  do  well  to 
begin  by  considering  the  exact  meaning  of  one  or  two 
terms,  with  the  common  use  of  which  he  is  doubtless 
familiar. 

In  the  first  place,  what  is  meant  by  the  word 
property  ?  The  common  conception  of  property  may 
perhaps  be  said  to  be  this  :  that  a  man's  property  is 
what  is  his  own  to  do  what  he  likes  with.     It  is 

W.R.P.  B 
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Ownership. 


IncidentR  of 

absolute 

ownership. 


generally  understood  that  those  things  are  a  man's 
property,  which  are  the  ohject  of  'ownership  on  his 
part.  What,  then,  is  ownership  ?  Without  pretending 
to  formulate  a  definition,  we  may  venture  to  assert 
that  ownership  chiefly  imports  the  right  of  exclusive 
enjoyment  of  some  thing  (a).  The  owner  in  possession 
of  a  thing  has  the  right  to  exclude  all  others  from  the 
possession  or  enjoyment  of  it ;  and  if  he  be  wrongfully 
deprived  of  what  he  owns,  he  has  the  right  to  recover 
possession  of  it  from  any  person.  This  right  to  main- 
tain or  recover  possession  of  a  thing  as  against  all 
others  may,  I  think,  be  said  to  be  the  essential  part  of 
ownership.  As  regards  its  other  incidents,  ownership 
may  be  absolute  or  else  limited  or  restricted.  Thus 
absolute  ownership  would  seem  to  include  the  right  of 
free,  as  w^ell  as  exclusive,  enjoyment ;  by  which  I  mean 
the  right  of  using,  altering,  or  destroying  the  thing 
owned  at  the  owner's  pleasure,  so  only  that  he  do  not 
violate  any  other  person's  right  to  security  of  person 
and  property.  But  those  who  have  rights  of  exclusive, 
though  restricted,  enjoyment,  are  nevertheless  com- 
monly termed  owners  {h).  Another  incident  of  abso- 
lute ownership  is  free  power  of  disposition,  that  is,  the 
right  of  the  owner  to  transfer  as  he  will  the  whole  or 
any  part  of  his  rights  over  the  thing  ow^ned.  And  in 
modern  times  free  power  of  disposition  is  generally 
incident  to,  and  indeed  inseparable  from,  any  owner- 
ship (c).  But  the  student  will  find  that  in  earlier 
times  those  were  regarded  as  owners  whose  right  to 
maintain  or  recover  possession  was  secured  by  law, 
though   their  power  of    disposition   was  limited  (a). 


(a)  See  2  Austin's  Jurispru- 
dence, 817,  4th  ed.;  P  &  M. 
Hist.  Eng.  Law,  ii.  4—10,  151 
Sc  n.  (2) ;  and  an  article  by  the 
writer  in  L.  Q.  R.  xi.  223. 

(6)  English  landlords,  who  are 
tenants  ifor  life,  are  commonly 
called  landowners,  notwith- 
standing   that    they    may    be 


restrained  from  laying  their 
land  waste,  or  pulling  dow^n 
their  houses. 

(c)  Litt.  s.  360 ;  Co.  Litt. 
223  a  ;  Bradley  v.  l*eixoto,  8 
Ves.  jun.  324 ;  Ross  v.  Ross,  1 
J.  &  W.  154;  Ware  v.  Cmm,  10 
B.  &  C.  433. 

{d)  Glanv.  i.  5,  7 ;  vii.  1,  6 ; 
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Again,  it  is  essential  to  absolute  ownership  that  it 
should  be  of  indeterminate  duration ;  no  limit  of  time 
must  be  set  beyond  which  the  enjoyment  of  the  thing 
owned  shall  not  endure.  So  that  any  right  of  user  or 
enjoyment  limited  to  endure  for  any  period  of  life  or 
years  cannot  amount  to  absolute  ownership,  which  is 
interminable.  And  any  right  of  exclusive  enjoyment 
of  a  thing,  for  whatever  period,  which  is  derived  out 
of  the  ownership  of  another  (r*),  seems  to  fall  short  of 
absolute  ownership.  But  the  term  owners  is  commonly 
used  to  include  those  who  have  the  right  of  exclusive 
enjoyment  of  anything  for  a  limited  time,  as  well  as 
absolute  owners  (/).  Thus  the  word  ownership  is 
used  by  lawyers  sometimes  in  the  strict  sense  of  abso- 
lute ownership,  sometimes  in  a  looser  sense  to  express 
a  right  of  exclusive  enjoyment  which,  though  possibly 
lacking  some  of  the  incidents  of  absolute  ownership, 
includes  at  least  the  right  to  maintain  or  recover 
possession  of  some  thing  as  against  all  others. 

Having  gained  some  notion  of  the  legal  sense  of 
tncnershij),  let  us  see  what  meaning  is  attached  in  law 
to  the  term  property.  This  word  is  mainly  used  by  Property. 
lawyers  in  three  diiBferent  senses : — (1)  As  denoting 
the  right  of  ownership.  For  mstance,  if  a  man  lend 
his  goods  to  a  friend,  it  is  said  that  the  property  in 
the  goods  remains  in  the  lender.  We  also  speak  of 
property  in  land.     (2)    As  denoting  the  object  of  a 

xii.  xiii.;    Bract,  fo.   3  a,  8  b,  one  man    and    his    heirs  hold 

10  b,  31,  102,  112  b,  113  a,  160  a,  land  of  another  and  his  heirs, 

195  b,  206,  263,268,  434  b,  486  a;  so  that,  on  failure  of  the  heirs 

Britt.  liv.  2,  ch.  16,  s.  2 ;  Mirfor,  of  the  former,  the  latter  or  his 

ch.  2,  s.  25;  Litt.  ss.  9,  10;  Co.  successors  in  title  will  have  the 

Litt.  17  a,  266  a  ;  P.  &  M.  Hist.  right    to  resume    possession  of 

Eng.  Law,  ii.  4 — 10.  the  land. 

(e)  As  where  one  holds  land  (/)    English    landlords,    who 

on    lease    from    another    for  a  are  mostly  tenants  for  life  only, 

term,  say,  of  a  thousand  years,  are  commonly  called  landowers ; 

on  the  expiration  of  which  the  see  P.  &  M.  Hist.  Eng.  Law,  ii. 

lessor's  successors  in  title  will  7 — 10;  stats.    6  &  7  Will.  IV. 

have  the  right  to  resume  pos-  c.  71,  s.  12 ;    8  &  9  Vict.  c.  18, 

session  of  the  land ;    or  where  ss.  3,  79,  84,  127  ;  27  &  28  Vict. 

b2 
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Things 
corporeal  or 
incorporeal. 


right  of  ownership.  Thus,  it  may  be  said  that  certain 
goods  are  the  property  of  a  certain  man ;  or,  speaking 
of  land,  that  the  property  of  one  man  adjoins  the 
property  of  another ;  or  that  |;7'op^r/y  may  consist 
either  of  immoveable  things,  as  land,  or  of  moveable 
things,  as  coined  money.  (3)  As  denoting  valuable 
things — things  which  can  be  turned  into  money  or 
assessed  at  a  money  value ;  in  other  words,  rights 
which  may  be  exchanged  for  the  ownership  of 
money  (^).  It  is  in  this  last  sense  that  the  word 
projyerty  seems  to  be  used  when  a  man  speaks  of  all  his 
property,  or  of  his  real  as  opposed  to  his  personal  pro- 
perty (/i).  Property,  then,  may  mean  either  (1)  owner- 
ship, or  (2)  the  objects  or  an  object  of  ownership,  or 
(3)  valuable  things,  according  to  the  context.  Now 
things,  according  to  a  classification  imported  from 
Eoman  into  English  law,  are  either  corporeal  or 
incorporeal.  Corporeal  things  are  tangible  objects, 
as  land  or  gold  ;  incorporeal  things  are  those  which 
are  intangible,  such  as  legal  relations  and  rights, 
including  legal  obligations  and  rights  of  action  (t). 
And  property,  as  meaning  valuable  things,  includes 
incorporeal  as  well  as  corporeal  things  (jf).  That 
is    to     say,    property    consists    of    two    kinds     of 


c.  114,  8.  8 ;  33  &  34  Vict.  c.  56  ; 
34  &  35  Vict.  c.  84;  40  &  41 
Vict.  c.  31;  Baumvoll  Mamt- 
factiir  dc.  V.  FumesSy  1893, 
A.  C.  17. 

{g)  See  Lord  Mansfield,  Hogan 
V.  Jackson,  Cowp.  299,  307; 
Savigny,  System  des  heutigen 
romischen  Rechts,  vol.  i.,  s.  53, 
pp.  338—340. 

(fi)  See  Doe  d.  JFall  v.  Lang- 
la-ndsy  14  East,  370 ;  Doe  d. 
Morgan  v.  Morgan,  6  B.  &  G. 
512. 

(i)  Bract,  fo.  10  b.  In  modem 
times  this  classification  of 
things,  as  corporeal  or  incor- 
poreal, has  been  subjected  to 
adverse  criticism,  on  the  gromid 
that    it    opposes    things,    con- 


sidered as  the  object  of  rights, 
to  the  rights  themselves ;  see 
Austin's  Jurisprudence,  371, 
804,  4th  ed.  The  student  of 
any  legal  system,  however,  must 
take  it  as  he  finds  it.  It  is  idle 
for  him  to  find  fault  with  ideas 
which  have  obtained  actual  cur- 
rency therein,  and  which  he  is 
therefore  bound  to  accept  as 
•*  legal  tender."  If  any  such 
ideas  conflict  with  his  sense  of 
what  ought  to  be,  he  should 
look  for  explanation  to  the  his- 
tory of  law. 

[j)  See  Re  Eamsluiw  JFall, 
1894,  3  Ch.  156 ;  and  an  article 
by  the  writer  in  L.  Q.  R.,  xi. 
223—228. 
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things: — (1)  tangible  things  in  their  owner's  posses- 
sion ;  (2)  valuable  rights  of  various  kinds  unaccom- 
panied with  the  possession  of  anything  corporeal.  Or, 
if  it  be  preferred  to  treat  property  as  an  aggregate 
of  rights,  the  same  classification  may  be  propounded 
in  this  way : — Property  consists  (1)  of  rights  of 
ownership  in  tangible  things  clothed  with  possession ; 
(2)  of  bare  rights  or  mere  rights ;  rights  unac- 
companied with  possession,  which  are  nevertheless 
valuable.  But  it  is  more  in  accordance  with  the  treat- 
ment of  the  subject  which  has  obtained  in  our  law  (k), 
as  well  as  with  common  usage,  to  classify  property 
as  consisting  of  corporeal  things,  as  land  or  moveable 
goods,  or  of  incorporeal  things,  mere  rights  regarded 
objectively  as  a  source  of  profit.  Everyone  under- 
stands that  the  land  and  moveable  goods,  which  a 
man  possesses  as  owner,  are  part  of  his  property :  but 
he  may  have  other  valuable  things  besides  the  land 
and  goods  in  his  possession.  It  is  probably  within 
the  reader's  knowledge  that  a  man  may  have  land  let 
to  yearly  tenants,  or  may  be  entitled  to  land  on  the 
death  of  some  tenant  for  life.  In  either  case  he  has  a 
mere  right,  without  the  possession  of  anything  corpo- 
real ;  for  the  land  is  in  the  possession  of  the  yearly 
tenants  or  life  tenant.  But  his  right  to  the  land, 
subject  to  the  yearly  or  life  tenancy,  is  a  valuable 
thing,  and  is  for  that  reason  part  of  his  property. 
Again,  one  need  be  no  lawyer  to  know  that  a  man's 
property  may  also  include  rights  of  way,  of  pasture 
for  cattle,  or  of  fishing  or  shooting  over  other's  land. 
Everyone  reckons  debts  due  to  himself  as  part  of  his 
property ;  and  at  the  present  day  stocks  and  shares 
are  forms  of  property  which  are  familiar  to  many. 
All  these  things,  however,  are  mere  rights,  unaccom- 
panied with  the  possession  of  anything  corporeal. 
Some,  as  we  have  seen,  are  rights  over  land,  of  which 

(k)  See  Co.  Litt.  121  b,  369  a,  374  b. 
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others  are  in  possession  as  owners.  A  debt  is  nothing 
more  than  the  right  to  sue  another  for  money  due. 
What  is  generally  spoken  of  as  a  sum  of  Government 
stock  is  properly  the  right  to  receive  from  Government 
perpetual  annuities  redeemable  on  payment  of  a  cer- 
tain sum,  for  example,  ±100  for  every  A'2  15«.  of 
annuity.  A  share  in  a  joint-stock  company,  regarded 
as  a  source  of  emolument,  is  a  right  to  receive  a  cer- 
tain share  of  the  profits  of  the  company  (Z).  All  these 
different  rights  are  however  valuable ;  they  may  be 
turned  into  money  and  their  worth  can  be  assessed  in 
money.  Being  valuable  things,  they  are  reckoned  as 
property.  But  in  including  such  incorporeal  things 
in  property,  no  heed  is  paid  to  the  nature  of  the 
rights  of  w^hich  they  consist ;  they  are  simply  regarded 
objectively  as  sources  of  profit. 


Section  II. 


Distinction 
in  English 
law  between 
property  in 
lands  and 
property  in 
goods. 

No  absolute 
ownership  of 
land. 

Estate  in  fee 
simple. 


Of  Progeny  in  Land  and  Goods  in  Encflish  Law. 

Having  thus  examined  the  meaning  of  ownership 
and  property,  our  next  step  towards  apprehending  the 
nature  of  real  property  will  be  to  advert  to  the  distinc- 
tion drawn  in  English  law  between  property  in  land 
and  property  in  moveable  goods.  It  is  this: — An 
English  subject  may  enjoy  the  absolute  ownership  of 
goods,  but  not  of  land  (in).  The  law  does  not  recog- 
nise absolute  ownership  of  land,  unless  in  the  hands  of 
the  Crown  ;  and  the  greatest  interest  in  land,  which  a 
subject  can  have,  is  an  estate  in  fee  simple  (/0>  that  is 


(Z)  See  Wms.  Pers.  Prop.,  30, 
38—40,  269,  280,  14th  ed. 

[m)  This  distinction  is  not 
essential.  In  Roman  law,  land 
and  moveable  goods  might  be 
the  object  of  the  same  dominium 
ex  jure  Quiritium ;  Gai.  II.  g^ 


15—25,  40—42  ;  Ulp.  Frag.  xix. 
And  see  P.  &  M.  Hist.  Eng. 
Law,  ii.  2—6. 

(n)  Litt.  8.  11 ;  Co.  Litt.  4  a ; 
Countess  of  Bridgetcater  v.  Duke 
of  Bolton,  6  Mod.  106, 109. 
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to  say,  an  estate  inheritable  by  his  blood-relations, 
collateral  as  well  as  lineal,  according  to  the  legal  order 
of  succession,  and  held  feudally  of  some  lord  by  some 
kind  of  service.  For  by  English  law,  the  king  is  the 
supreme  owner,  or  lord  paramount,  of  every  parcel  of  Lord  para- 
land  in  the  realm  (o) ;  and  all  land  is  holden  of  some 
lord  or  other  and  either  immediately  or  mediately  (j)) 
of  the  king  (</).  But  it  must  not  be  supposed,  because 
an  English  subject  can  have  no  absolute,  interminable 
and  underived  (r)  ownership  of  land,  that  proprietary 
rights  in  land  are  unknown  to  the  law.  On  the  con- 
trary, the  law  secures  to  every  one,  who  holds  an 
estate  in  land,  the  exclusive  enjoyment  of  his  holding, 
and  gives  him  the  right  to  maintain  or  recover  pos- 
session thereof  against  all  others  (s) .  To  an  estate  in 
fee  simple  there  are  moreover  now  incident  the  rights 
of  free  enjoyment  and  free  disposition ;  so  that  such 
an  estate  is  well-nigh  equivalent  to  absolute  property  (t). 
It  is  common  to  speak  of  land-owners  and  the  owner- 
ship of  land  ;  and  such  expressions  are  found  even  in 
Acts  of  Parliament  («)•  English  law  then  recognises 
property  in  but  not  absolute  ownership  of  land ;  the 
most  absolute  property  in  land  that  a  subject  can 
have  is  but  an  estate  (x).  Here  may  be  explained 
what  is  meant  by  this  word  estate,  which  will  be  con-  Estate, 
stantly  encountered  by  the  student  of  real  property 
law.  Everyone  knows  that  a  man's  lands  are  often 
referred  to  as  his  estate  or  his  estates ;  but  the  popular 
sense  of  the  word  is  a  modil&cation  of  its  legal  meaning. 
Estate  is  the  Latin  word  status  (y),  which  originally 

(o)  Co.  Litt.  66  a.  {u)  See   Co.   Litt.    17,   206  a, 

Ip)  That  is  either  directly  of  869  a  ;  Overseers  of  West  Ham  v. 

the  king,   or  directly  of    some  /Zcs,  8  App.  Cas.  386 ;  stats.  88 

intermediate,  or  mesne  lord,  be-  Geo.  III.  c.  5,  s.  46  ;  58  Geo.  III.    ^lesne  lord, 

tween  the  tenant  and  the  king.  c.  45,  ss.  89,  60 ;  5  &  6  Vict.  c. 

[q)  Co.  Litt.  93  a.  see  P.  &  M.  36,  ss.  1,  60  (No.  iv.,  2,  10,  12) ; 

Hist.  Eng.  Law,  i.  210 — 212.  and  the  stats,  cited  in  note  (/)  to 

(r)  See  ante^  p.  3.  p.  3,  ante. 

{s)  3  Black.  Comm.  167  sq.,  209.  (x)  Holt,  C.  J.,  6  Mod.  109. 

{Jt)  See  antCy  p.  2.  {y)  Co.  Litt.  9  a,  346  a. 
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denoted  a  man's  personal  condition  in  law  (2),  but  was 
used  to  describe,  first,  the  nature  of  his  interest  in 
land  and  then  the  extent  of  such  interest  (a).  In  law, 
a  land-holder's  estate  is  his  interest  in  the  land,  of 
which  he  is  tenant ;  and  the  word  is  especially  used 
to  denote  the  extent  of  his  interest.  Thus  a  man  is- 
said  to  have  an  estate  for  life  in  land,  or  an  estate 
of  inheritance,  as  an  estate  in  fee  simple ;  and  all 
his  estate  in  his  land  is  equivalent  to  all  his  right 
therein  (h).  The  word  estate  also  has  a  third  meaning. 
It  is  used  to  denote  the  whole  of  any  person's  valuable 
interest  in  land  or  goods.  A  man's  whole  "estate  "  is. 
equivalent  to  all  his  "  property;  "  it  includes  all  his 
valuable  rights  (c). 

The  student,  being  informed  of  the  distinction  drawn 
in  English  law  between  property  in  land  and  property 
in  goods,  and  knowing  that  real  property  has  to  do 
with  the  ownership  of  land,  may  perhaps  be  inclined 
to  conclude  that  real  property  must  be  property  in 
land,  while  property  in  goods  is  personal  property. 
Unfortunately  the  matter  is  not  so  simple.  Real 
property  certainly  is  for  the  most  part  property  in 
land ;  but  all  property  in  land  is  not  real  property. 
The  explanation  of  this  is  to  be  found  in  the  circum- 
stances of  our  legal  history.  We  must  look  for  the 
answer  to  the  days  of  our  early  common  law.  This, 
will  lead  us  back  to  the  times  immediately  follow- 
ing the  Norman  Conquest,  when  the  doctrine  of 
the   feudal  tenure   of  land  was  established  as  part 

WGlanv.v.  1;  Bract.  £0.  26  a,  (6)  Litt.   ss.   1,   67,   465-469, 

199  b  ;  Fleta,  lib.  iv.,  c.  11.  475^,  660 ;  Co.  Litt.  346  ;    Holt, 

(a)  Bract,  fo.  40  b.  42,  80  b,  C.J.,  6  Mod.  109,  110. 

262  a,  423  b,  424  a ;  Thonias  of  (c)  Kirwan  v.   Johnson,  Style> 

Weyland's  case,  Rot.  Pari.  i.  66 ;  293,   294 ;    Countess  of  Bridge- 

stat.  27  Edw.  III.,  st.  2,  c.  9 ;  water  v.  Duke  of  Bolton,  6  Mod. 

Madox,  Form.  Angl.   Nos.  170,  106 ;  Scott  v.  Albetry,  Comyns> 

172,192;  BotJienhaley.iryching.  337,  340;  Pattersoti  v.  Huddart, 

liam,  2  Cal.  iii. ;  P.  &  M.  Hist.  17  Beav.  210;  Meeds  v.  IFood,  19 

Eng.  Law,  i.  391 ;  ii.  10.  Beav.  216,  225. 
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of  our  law ;  to  the  reign  of  Henry  II.,  when  judges 
of  the  King's  Court  were  first  appointed  to  sit 
permanently  on  the  Bench  (d),  and  our  oldest 
legal  text-book,  that  attributed  to  Glanville  (<?), 
appeared;  and  to  the  days  of  Bracton,  who  was  an 
English  judge  under  King  Henry  III.,  and  wrote 
a  treatise  of  high  merit  and  authority  on  the  laws  of 
England  (/). 


Glanville. 
Bracton. 


During  the  three    centuries,   which   followed   the  Form  of 
Norman  Conquest,  the  public  wealth  was  contained  in  fn  eiev^lh*^ 
forms  very  different  from  those  of  to-day.     There  was  to  thirteenth 

centurj'. 

[d)  The  King's  Court  was  originally  the  tribunal  held  by  autho-  The  King's 
rity  of  the  king,  as  the  source  of  all  justice  within  the  realm,  before  Court, 
himself  or  his  chief  justiciar.  In  Henry  II. 's  reign  the  ordinary 
legal  business  of  the  King's  Court  was  delegated  to  judges  sitting 
permanently  at  Westminster;  the  institution  of  itinerant  judges, 
Wsiting  every  county,  was  firmly  established ;  and  a  remedy  in  the 
King's  Court  was  given  to  all  freeholders  who  had  suffered  unjust 
dispossession  of  their  land  ;  so  that  the  justice  of  the  King's  Court 
was  brought  home  to  the  whole  people.  After  Henry  IIl.'s  reign 
the  original  jurisdiction  of  the  King's  Court  of  Law  was  divided 
between  its  three  branches,  the  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer ;  to  be  again  united  in  the  year  1875  in  the 
High  Court  of  Justice  established  by  the  Judicature  Acts.  The 
King's  Courts  of  Law  have  been  the  chief  agents  in  the  development 
of  the  common  law,  which  is  derived  from  the  ancient  customs  of  The  common 
the  nation  recognized  and  enforced  therein  as  law,  and  the  rules  and  law. 
principles  of  which  have  been  evolved  from  the  decisions  of  those 
courts  upon  cases  submitted  to  their  judgment  from  the  time  of 
their  establishment  to  the  present  day.  The  legal  reforms  initiated 
by  Henry  II.  had  the  efEect  of  increasing  the  importance  of  the 
jurisdiction  of  the  King's  Court  at  the  expense  of  that  of  the  local 
tribunals,  such  as  the  county  and  hundred  courts  ;  and  resulted  in 
the  establishment  of  a  uniform  body  of  judge-made  law  applicable 
throughout  the  land,  which  gradually  superseded  the  old  local 
customs.  The  enormous  influence  of  Henry  II. 's  judicial  institu- 
tions may  be  gauged  by  the  fact  that  Bracton's  treatise  written  in 
Henry  IIl.'s  reign  is  as  much  founded  on  English  case  law  as  any 
modem  text  book.  See  Madox,  Hist.  Exch.  ch.  i. — iii.,  xix. ;  Stubbs, 
Const.  Hist,  ch,  xi.  §§  118,  121,  125—127,  ch.  xiii.  §  163,  ch.  xv. 
§§  233,  235  ;  Maitland,  Bracton's  Note  Book,  Introd,  pp.  1—12, 18  ; 
Selden  Society,  Select  Pleas  of  the  Crown,  Introd.  xi.  sq. ;  P.  & 
M.  Hist.  Eng.  Law,  i.  85—87,  132—139,  167—186. 


{e)  Ranulf  de  GlanviUe,  chief 
justiciar  of  England  under  Hen. 
n. ;  see  Dictionary  of  National 
Biography,  art.  GlanNille,  B.  de ; 
P.  &  M.  Hist.  Eng.  Law,  i. 
141—145. 


(/)  For  an  accoimt  of  what  is 
known  of  Bracton,  see  Maitland, 
Bracton's  Note  Book,  vol.  i., 
p.  13 ;  P.  &  M.  Hist.  Eng.  Law, 
i.  185—189. 
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then  no  such  thing  as  capital  always  ready  to  be  ex- 
pended in  wages  and  materials  for  work,  or  invested  in 
Government  Stock  or  in  shares  in  trading  companies. 
Agriculture  was  the  principal  industry  ;  and  the  people 
were  collected  in  agricultural  village  communities,  each 
of  which  supplied  itself  with  all  the  necessaries  of  life. 
In  the  eleventh  century  even  the  dwellers  in  cities 
supported  themselves  by  tilling  their  own  lands.  But 
for  our  present  purpose,  the  most  important  distinc- 
tion between  those  times  and  our  own  is  that  services, 
for  which  we  are  accustomed  to  regard  payment  in 
money  as  the  natural  remuneration,  were  then  re- 
quited by  the  bestowal  or  occupation  of  a  holding  of 
land.  Thus  lands  were  given  by  the  Conqueror  to 
his  followers  to  hold  in  return  for  military  service. 
The  peasantry  occupied  land,  in  return  for  which  they 
were  bound  to  labour  on  their  lord's  demesne,  that 
portion  of  land  which  he  retained  in  his  own  occupa- 
tion (//).  The  village  smith  or  carpenter  often  occu- 
pied a  holding  of  land  in  return  for  his  trade  services  ; 
men  held  lands  too  on  condition  of  rendering  various 
personal  services  to  their  landlord,  such  as  riding 
with  him,  holding  his  court  or  feeding  his  hounds  {h). 
In  fact,  the  w^hole  social  organisation  was  based  on 
landholding  in  return  for  service  (i).  Trade  was  not 
unknown,  but  occupied  a  subordinate  position ;  and 
the  contracting  of  trade  debts  was  a  matter  which 
concerned  a  limited  class  of  persons.  Property, 
therefore,  was  chiefly  corporeal  (k)  ;  it  consisted  of 
land  on  the  one  hand,  and  on  the  other  of  such 
things  as  cattle,  sheep  and  horses,  ploughs,  and  other 
implements  of  husbandry,  house  furniture,  clothes, 

ig)  Bract,  fo.  263  a  ;  Co.  Litt.  322  sq. ;  P.  &  M.  Hist.  Eng.  Law, 

17  a;    see   Vinogradoff,  Vill.  in  i.  262 — 271. 

Eng.,  Essay  ii.,  ch.  iii.  {i)  Cunningham,    Growth    of 

Hi)  See     the     Boldon    Book,  English  Industry  and  Commerce, 

Domesday,  iv.  566  sg. ;  Bract,  fo.  2—4,  16,  129,  166,  201. 

36  b ;  Vinogradoff,  Vill.  in  Eng.,  {k)  See  antc^  p.  4. 
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arms,  jewels  and  precious  metals,  all  of  which  were 
known  as  chattels  (I)  or  goods.  Chattels. 

Now  there  is  a  great  physical  difference  between  Physical 
land  and  chattels  or  goods.  Land  is  immoveable  betweeTiand 
and  indestructible.  You  may  dig  holes  in  land  and  and  moveable 
waste  it,  but  you  cannot  remove  the  site  of  it. 
Goods  on  the  other  hand  may  always  be  removed 
or  destroyed.  Cows  and  sheep  may  be  killed  and 
eaten;  furniture  may  be  broken  up  and  burnt  (wi)- 
And  this  physical  difference  has  great  importance  for 
the  purposes  of  legal  treatment.  Land,  for  instance, 
must  always  remain  subject  to  the  jurisdiction  of  the 
courts  of  the  country  where  it  is  situate,  and  amen- 
able to  the  process,  by  which  the  judgments  of  such 
courts  are  enforced;  it  can  never  be  withdrawn  beyond 
the  reach  of  the  strong  hand  of  the  law.  A  land- 
owner may  fly  from  justice,  but  he  must  perforce 
leave  his  lands  behind  (n).  Goods  however  may 
always  be  taken  out  of  the  country  or  destroyed,  in 
order  to  avoid  seizure  by  process  of  law.  So  that  to 
one  wrongfully  dispossessed  of  land  the  law  can 
always  restore  the  very  land  from  which  he  has  been 
ejected :  but  there  is  no  certainty  of  recovering  by 
legal  process  the  actual  goods  of  which  a  man  has 
l>een  unlawfully  deprived.  If  they  have  been  lost  or 
destroyed,  the  law  can  give  the  injured  owner  no 
other  relief  than  to  award  him  compensation  in 
money.  Again,  land  is  permanent;  it  lasts  beyond 
the  life  of  man ;  the  same  land  sustains  successive 
generations  of  men.     A  landowner  may  die,  but  the 

(/)  Du     Cange,     Gloss,    sub.  temps,  mes  biens  conie  boefs  ou 

verb.     Catalla  ;     New    English  vache  puit  estre  nuitige ;  "  Fitz. 

Dictionary  (Murray)  s.  v.  Chat-  Abr.  Villenage,  pi.  22. 

tel  and  Cattle ;  Dial,  de   Scac-  (n)  The  possession  of  freehold 

cario,   II.  xiv. ;    Stubbs,   Select  land  was  therefore  regarded  as 

Charters,  236,  2nd  ed. ;  P.  &  M.  a  sufficient   pledge  for  good  be- 

Hist.  Eng.  Law,  ii.  149,  150.  haviour ;  Bract,  fo.  124  b. 

{tn)  *•  Terrc  demur t  terre  tout 
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land  always  remains  to  be  enjoyed  by  some  other ; 
and  from  the  nature  of  things,  possession  of  land 
must  be  held  by  a  succession  of  owners.  But  goods 
lack  the  permanent  quality  of  land  ;  they  may  always 
be  worn  out,  destroyed  or  lost;  they  are  not  things 
which  must  necessarily  endure  beyond  their  owner's 
life.  Lastly,  in  times  when  or  in  countries  where 
men  support  themselves  mainly  by  pastoral  or  agri- 
cultural pursuits,  land  is  the  most  important  kind  of 
property.  We  shall  see  that  the  distinction  made 
in  our  law  between  property  in  land  and  property  in 
goods  arises  from  the  physical  difference  between  land 
and  moveable  goods,  and  from  the  superior  import- 
ance of  land  at  the  time  when  the  common  law  was 
in  the  making. 

To  re-state  in  words  more  indicative  of  its  origin 
the  distinction,  that  one  may  be  the  absolute  owner 
of  goods  but  can  at  most  hold  an  estate  in  fee  in 
land : — By  English  law  moveable  goods  are  the  object 
of  absolute  ownership:  but  land  is  the  object  of 
tenure,  that  is,  feudal  tenure.  Tenure  may  perhaps 
be  defined  as  the  relation  between  feudal  lord  and 
Establish-       tenant  of  land.     The  principle  of  the  feudal  tenure  of 

ment  of  ,  •  . 

feudal  tenure,  i&nd  was  definitely  established  in  our  law  after  the 
Norman  Conquest.  It  is  well  known  that,  after  the 
battle  of  Hastings,  the  lands  of  those  who  opposed  the 
Conqueror  were  treated  as  forfeited,  and  were  granted 
by  him  to  his  own  followers ;  while  those  of  the 
English  who  submitted  to  him,  redeemed  their  lands, 
surrendering  them  and  receiving  them  again  from 
his  hands  (o).  In  consequence  of  the  revolts  against 
William's  authority,  which  took  place  in  the  first  ten 
years  of  his  reign,  further  forfeitures  w^ere  incurred ; 
so  that,  by  a  gradual  process  of  confiscation  and  new 

(o)  Freeman,   Norm.  Conquest ;  v.   18—22,   24,  v.   22 ;   Stubbs, 
Const.  Hist.  §  95. 
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grant,  Normans  were  largely  substituted  for  English, 

as  the  chief  landowners  over  the  whole  kingdom  {p). 

Now  according  to  the  construction   placed   by  King 

William  and  his  ofl&cers  of  justice  upon  the  grants 

or    regrants    of    land    made  by  the  king,   whether 

to  his  own  followers  or  to  the  former  owners,  the 

lands    were    not    bestowed    as    absolute    gifts:    but 

were   granted   on  the   conditions  of  what  is  known 

as    the    feudal    system    of    landholding  (</).      That  The  feudal 

is  to   say,  the  grantees  were    regarded   as  holding  landhoiding. 

[p)  StubbSf  Const.  Hist.  §  95  ;  Freeman,  Norm.  Conquest,  iv.  49, 
66,  127,  128,  163,  269. 

Iq)  On  the  continent  of  Europe  the  feudal  system  of  landhoiding 
seems  to  have  come  to  maturity  in  the  course  of  the  tenth  century. 
It  is  thought  partly  to  have  originated  in  the  grants  of  land  made 
by  the  Frank  kings  of  the  three  preceding  centuries  to  their  kinsmen 
and  foUowers  upon  the  grantees'  undertaking  to  continue  faithful. 
The  estates  so  granted  are  known  as  benefices.  Other  elements  of  Benefices, 
feudalism  are  found  in  the  practice  of  commendation — that  is,  of  Commenda- 
men  submitting  themselves  to  some  powerful  neighbour  as  their  tion. 
lord  and  thereby  gaining  protection  in  return  for  faithful  service, — 
and  in  the  grants  made  by  kings  to  powerful  subjects  of  liberty 
of  jurisdiction  over  the  inhabitants  of  particular  districts  with 
immunity  from  the  royal  jurisdiction.  The  main  features  of  the 
feudal  system  of  tenures  were  (1)  the  principle  that  all  land  is  held, 
either  mediately  or  immediately,  of  the  king ;  (2)  the  union  of  the 
relation  of  lord  and  man  with  that  of  landlord  and  tenant,  whereby 
the  personal  service  due  from  the  vassal  to  his  superior  became  the 
condition  of  his  holding  land  granted  to  him  by  his  lord ;  and 
(3)  the  jurisdiction  of  the  lord  over  his  tenants.  The  personal 
relation  of  lord  and  man  was  known  to  English  law  before  the 
Norman  Conquest.  And  it  appears  that  English  institutions  were 
in  other  respects  tending  towards  feudalism  at  the  time  of  the 
conquest.  But  the  introduction  into  English  law  of  the  feudal 
principle  that  aU  land  is  held  of  the  Crown,  and  of  the  tenure  of 
land  by  military  service,  seems  to  have  been  the  immediate  result 
of  the  Conquest  and  of  WiUiam's  dealings  with  the  land.  Although 
William  introduced  feudal  tenure  into  England  it  should  be  noted 
that  his  policy  was  opposed  to  the  introduction  of  feudal  govern- 
ment. At  the  assembly  held  at  Salisbury  in  1086  he  caused  all  his 
subjects,  whosesoever  men  they  were,  to  swear  fealty  to  him  as  their 
supreme  lord.  Hence  arose  an  important  difierence  between  the 
English  law  of  feudal  tenure  and  that  prevailing  on  the  continent. 
The  continental  tenant  owed  fealty  to  his  immediate  lord  only,  and 
might  weU  be  summoned  to  go  with  his  lord  to  war  against  the 
lord's  superior,  on  pain  of  forfeiture,  if  he  failed  to  comply.  The 
English  tenant  did  homage  to  his  lord,  saving  his  allegiance  to  the 
king  ;  and  did  not  forfeit  his  holding  if  he  stood  by  the  king  against 
his  lord.  See  Stubbs,  Const.  Hist.  §§  98—97;  Freeman,  Norm. 
Oonq.  iv.  694 ;  Hallam,  Middle  Ages,  i.  174,  175,  and  note ;  Glanv. 
ix.  1 ;  Bract,  fo.  80  a,  81  b ;  Litt.  ss.  88,  89 ;  P.  &  M.  Hist.  Eng. 
Law,  i.  5,  6, 19,  37,  48—50,  2.33-238,  242,  243,  278—280. 
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the  lands  of  the  king  as  lord  on  the  obligation  of 
fidelity  and  service  to  him,  in  which  if  they  failed,  the 
lands  would  be  forfeited  and  the  king  might  resume 
them  as  his  ownCr).  The  service  required  of  the 
grantees  would  in  general  be  military  service ;  that  is, 
each  would  be  bound  to  provide  the  king  with  a  certain 
number  of  armed  horsemen  or  knights  as  part  of  the 
feudal  host  («).  Upon  this  system  were  lands  held  of 
the  Conqueror  in  Normandy  by  the  great  men  who 
joined  him  in  the  expedition  against  Harold  (t).  And 
this  system,  it  appears,  was  directly  introduced  into 
England  by  William  I.,  at  whose  will  the  amount  of 
knight-service  due  from  the  feudal  tenants  of  the 
crown  was  determined  (u).  And  not  only  was  tenure 
by  military  service  the  condition  of  holding  lands, 
which  the  king  had  granted  to  laymen,  but  the  lands, 
which  he  had  bestowed  upon  the  bishops  and  abbots, 
as  his  feudal  tenants,  w'ere  also  subjected  to  the 
obligation  of  providing  definite  numbers  of  knights  (x). 
The  law  of  military  tenure,  having  been  thus  applied 
to  the  immediate  tenants  of  the  crown,  spread  quickly 
downwards ;  for  the  king's  tenants,  in  order  to  provide 
permanently  for  knights  to  perform  their  service  due 
to  the  crown,  made  gifts  of  land  to  their  followers,  as 
under-tenants,  on  condition  of  like  military  service  as 
was  required  of  themselves  (^).     And  so  speedily  was 

(?)  Stubbs,  Const.  Hist.  §  96;  Stubbs,  Const.  Hist.  §  92;  P.  & 

Freeman,   Norm.   Conq.   iv.  27,  M.  Hist.  Eng.  Law,  i.46 — 49. 

V.  5,  28,  24.  (m)  This  point  is,  I  think,  made 

(s)  Before  the  Conquest  land-  good  by  ^Ir.  Round  in  his  articles 

owners  were  subject  totheobliga-  in  the  Eng.  Hist.  Review,  vi.  417 

tion  of  service  in  the  fyrd,  or  and  625,  vii.  11,  reprinted  in  his 

national  militia.     The  fyrd  was  Feudal  England,  225  sq. ;  P.  & 

not  abolished  at  the  Conquest,  M.  Hist.  Eng.  Law,  i.  286 — 238. 

but  was  retained,  and  used  by  the  {x)  The  amount  of  knight  ser- 

Norman  kings,  in  addition  to  the  vice    to   be   required   from   the 

feudal  host ;  see  Stubbs,  Const.  bishops  and  abbots  appears  to> 

Hist.  S§  36,  48,  50,  75,  97,  133,  have  been  fixed  by  William  in 

vol.  i.  pp.  76,  106,  117,  189,  268,  1070;  Round,  Eng.  Hist.  Review. 

482 ;  Stubbs,  Select  Charters,153,  vii.  14,  Feudal  England, 298— 299. 

2nd  ed.  (y)  Round,  Eng.  Hist.  Review, 

(0  Round,  Eng.  Hist.  Review,  vii.  16, 19,  Feudal  England,  296, 

vi.   441,  Feudal  England,   260;  300. 
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the  law  of  feudal  tenure  incorporated  in  the  law  of  the 
land  that  among  the  grievances  to  be  redressed  by  the 
charter  issued  at  the  accession  of  Henry  I.,  we  find 
c^use  during  the  late  king's  reign  of  the  forms  of  feudal 
tenure,  with  respect  to  the  lands  not  only  of  the  king's 
immediate  tenants,  but  also  of  their  under-tenants  (z). 
Under  the  influence  of  the  king's  court,  of  which 
judges  were  first  appointed  to  sit  permanently  in 
Henry  II.'s  reign  (a),  the  laws  of  tenure  were  further 
developed  and  reduced  to  uniformity ;  and  all  forms  of 
land-owning,  whether  derived  from  the  feudal  grants 
of  King  William  and  his  tenants,  or  from  Saxon  usage 
which  had  survived  the  Conquest,  were  forced  to  fit 
the  principle  of  feudal  tenure.  The  law  of  tenure, 
however,  was  applied  only  to  land.  Chattels  were  not 
treated  as  fit  objects  of  feudal  tenure.  The  transient 
nature  of  goods  and  the  uses  to  which  they  are 
commonly  put,  are  opposed  to  any  such  arrangement. 
They  were  looked  upon  as  objects  of  property  simply. 
William  I.  took  plenty  of  moveable  wealth  from  his 
conquered  subjects :  but  we  do  not  hear  that  he  granted 
any  of  it  out  to  be  held  of  him  feudally,  though  we  are 
told  that  he  bestowed  some  of  it  as  absolute  gifts  (b). 
So  that,  while  a  free  man's  land  was  subject  to  the 
interest  which  his  feudal  landlord  had  therein,  his 
chattels  were,  as  we  shall  see,  property  peculiarly  his 
own,  of  which  he  could  dispose  at  will  (c). 


Section  HI. 
Of  Tenements  and  Chattels. 
Land  then  is  the  obj[ect  of  tenure.     He  who  has 
land,  is  said  to  hold  it  rather  than  to  own  it  (rf).    And 

iz)  Stubbs,    Select    Charters,  (6)  Freeman,  Norm.  Conq.  iv. 

100,  2nd  ed. ;  Round,  Eng.  Hist.  59—62. 

Review,  vi.  417;  Feudal  England,  (c)  See  Bract.  60b,  129  a,  131  a, 

226—227 ;  P.   &   M.  Hist.   Eng.  407  b ;  P.  &  M.  Hist.  Eng.  Law, 

Law,  i.  295—297,  306.  ii.  115—116,  180—181. 

(a)  Ante,  p.  9.  (d)  Co.  Litt.  1. 
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in  early  times  after  the  Conquest  a  parcel  of  land  in 
any  person's  occupation,  with  its  appurtenant  rights 
in  the  way  of  common  pasture  or  otherwise,  was 
Tenement.  especially  known  as  a  tenement;  a  term  then  used 
generally  in  the  mere  sense  of  a  holding  of  land 
without  any  reference  to  the  nature  of  the  tenant's 
interest  therein  (c).  It  must  not,  however,  be  supposed 
that  in  those  days  every  occupier  of  land  was  a  feudal 
tenant.  Land  might  be  held  on  other  conditions 
besides  those  of  feudal  tenancy;  and  the  most  import- 
ant kinds  of  tenancy  were  three.  A  man  might  have  a 
freeholding  of  land  {liheriim  tenementum)  a  holding  in 
villenage  {villenagimn) ,  or  a  lease  for  a  certain  number 
or  term  of  years  (/).  A  freeholding  of  land  was  held 
of  the  king  or  some  mesne  lord  by  free  services,  that 
is,  by  services  free  from  servile  incidents;  military 
service,  or  knight's  service,  being  in  early  times  the 
most  important  kind  of  service  by  which  land  might 
be  freely  held  (g).  It  was  the  freeholder  who  was  the 
feudal  tenant  of  land.  To  hold  in  villenage  was  to 
hold  land  of  the  freeholder  on  condition  of  the  per- 
formance of  villein  services,  which  were  chiefly 
services  of  field  labour,  as  ploughing,  sowing,  reaping, 
and  mowing,  the  amount  of  which  was  regulated  by 
custom,  and  which  often  included  incidents  (//)  then 
regarded  as  servile  (i)«  To  hold  land  for  a  term  of 
years  was  to  hold  under  a  contract  with  the  free- 
holder that  the  tenant  should  have  possession  of  the 
land  for  a  certain  time  (k). 


{e)  Bract,  fo.  77  b,  80  a,  207  a,  his     child     in     marriage ;     see 

208  b,  220,  263;  P.  &  M.  Hist.  Vinogradoff,  Vill.  in   Eng.,  158, 

Eng.    Law,  i.  215  &  n.   (»),   ii.  203;  Pike,  Introd.  to  Y.  B.,  15 

14.6—148.  Edw.  III.  (Rolls  series)  xv.  sq. ; 

(/)  Bract,  fo.  207  a.  P.  &  M.  Hist.  Eng.  Law,  i.  354. 

({/)  SeeGlanv.  xii.  2,  3;  Bract.  (i)    Bract,    fo.    7,  26,  200    a, 

fo.  7  b,  24  b,  35,  36,  200  a.  208  b,  P.  &  M.  Hist.  Eng.  Law, 

{h)  Such  as  the  merchet,  a  fine  1,  .337,  sq. 

paid  by  the  villein  tenant  to  his  (k)  Bract,  fo.  220  a. 
lord    for  the  privilege  of  giving 
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Now  the  incidents  of  these  three  kinds  of  holdings  Different 
of  land,  the  freeholding,  the  villenage,  and  the  term,  jrelhordfng, 
were   markedly  different  with   respect,   first   to  the  villenage  and 
protection  which  the  law  afforded  to  the  tenant  in  the  trasted^with 
possession  of  his  holding,  and  secondly,  to  the  devo-  '^^f®  ?^  ^^^' 
lution  of  the  holding  after  the  tenant's  death.     As  we  chattels. 
examine  these  incidents,  let  us  compare  them  with 
the  same  incidents  of  property  in  chattels. 

1.  Only  the  possession  of  a  freeholding  was  fully  Protection  of 
protected  by  the  common  law  (Z).  The  dispossessed  P^^^^^*^°^- 
freeholder  might  always  bring  an  action  at  law  to 
recover  his  land,  not  only  against  the  person  who  had 
wrongfully  turned  or  kept  him  out  of  it,  but  also  against 
any  one  who  had  subsequently  got  possession  of  the 
land  by  whatever  means  (m)  ;  and  on  establishing  his 
right  in  such  an  action,  he  would  be  restored  to 
possession  by  the  hands  of  the  sheriff,  the  officer 
entrusted  to  execute  the  judgments  of  the  king's  law 
court  (»).  The  possession  of  a  tenant  in  villenage 
was  merely  precarious  in  the  eye  of  the  law  of  the 
land.  He  was  deemed  to  hold  at  the  will  and  on 
behalf  of  his  lord.  No  direct  action  for  the  recovery 
of  a  holding  in  villenage,  as  such,  was  ever  permitted 
to  be  brought  in  the  king's  courts  of  law  (o).  Tenant 
for  a  term  of  years   was  regarded  in  early  law  as 

(Z)  Glanv.  i.  5,  xii.  2 — 5,  xiii.  protection  as  was  due  to  him  by 

32;    Bract,    fo.    165    a,    207   a,  the  covenant:  but  without  such 

431  b.  a  covenant  he  was  secured  in  the 

(m)  Bract,  fo.  102  a,  104  a,  160,  possession  of  his  holding  only  by 

161,  176  b— 179,  317  b  sq.,  327  b  the  force  of  local  custom;    and 

sq. ;  P.  &  M.  Hist.  Eng.  Law,  if    his    customary    rights   were 

ii.  29 — 79,  especially  46,  63 — 66,  invaded  he  could  only  appeal  to 

61 — 66,  where  an  admirably  clear  his  lord's  court  for  redress.     See 

account  is  given  of  the  remedies  Bract,  fo.   7  a,  26,  168,  190  a, 

by  which  the  mediaeval  law  pro-  200  a,  208  b,  210  b,  263  ;  Fleta, 

tected  freehold  possession.  fo.  200  ;  Litt.  ss.  77,  172  ;  Mait- 

(n)  See  Glanv.  i    7,  12,  13,  16,  land.  Select  Pleas  in  Manorial 

17,  21,  31 ;  ii.  8,  4,  19,  20 ;  xiii.  Courts    (Selden    Society),   Ixxii. 

32—59.  17,    22,   34,   37,   39,    166,    173; 

id)  Tenant  in  villenage  hold-  Vinogradoff,  Vill.   in   Eng.,  45, 

ing  under  a  covenant  with  his  46,   70—74,   78—81 ;    P.    &    M. 

lord  seems  to  have  been  allowed  Hist.  Eng.  Law,  i.  340. 
to  claim  in  the  king's  court  such 

W.R.P.  C 
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holding  possession  on  behalf  of  the  freeholder  as  his 
bailiff,  and  was  never  allowed  to  use  the  freeholder's 
remedies  for  dispossession  (p).  Originally  he  had  no 
remedy  in  case  of  his  ejectment,  unless  he  held  under 
a  covenant  (q)  with  his  landlord.  If  so,  he  might 
have  an  action  of  covenant  against  his  landlord  in 
case  he  had  been  ejected  by  the  landlord  himself  or 
anyone  claiming  the  land  by  superior  title;  and 
might  recover,  in  the  former  case,  possession  of  his 
holding  for  the  rest  of  his  term,  if  unexpired,  but 
otherwise  damages  only(7-).  But  afterwards  special 
actions  were  given  to  a  tenant  for  years  against  any 
person,  who  had  wrongfully  ousted  him  or  acquired 
possession  of  his  land  from  a  wrongful  ejector.  And 
though  at  first  it  was  doubted  whether  these  actions 
enabled  him  to  recover  anything  but  damages,  in  the 
reign  of  Edward  the  Fourth  it  was  established  that  he 
should  therein  recover  possession  of  his  holding  as 
well(«).  The  owner  of  chattels  might  take  proceed- 
ings, under  the  early  law,  to  obtain  the  restitution  of 
stolen  or  lost  goods,  into  whosesoever  hands  they 
came;  and  in  these  proceedings  he  might  either 
accuse  the  possessor  of  his  goods  of  theft  or  sue 
him  civilly,  dropping  the  criminal  charge.  In  the 
latter  case,  however,  the  plaintiff  was  obliged  to  set  a 
money  value  on  his  goods,  on  payment  of  which  the 
defendant  would  be  absolved.  But  civil  proceedings 
of  this  nature  very  soon  became  obsolete ;  when  the 
dispossessed  owner  of  goods  was  left  to  be  protected 
by  remedies,  in  which  he  could  either  make  no  claim 

{p)  Bract,  fo.  27  a,  44  b,  165  a,  (s)  See  Bract,  fo.  220;  Y.  B. 

167   b,   190    a,   210    b,   431    b ;  30    Edw.     I.     282;    Fitz.    Abr. 

Mirror,  ch.  6,  s.  1,  No.  72.  Ejectione  Firmee,  P.  6  Rich.  II. ; 

Covenant.              [g)  A  covenant  is  a  contract  Y'.  B.  7  Edw.  IV.  6  ;  21  Edw.  IV. 

made  in  writing  authenticated  11 ;    F.   N.  B.    198,  220  F.  ;    3 

by  the  seal  of  the  contracting  Black.    Comm.   200,    201,   207  ; 

party ;  Fleta,  fo.  130.  Doc  d.  Poole  v.  Errington,  1  A. 

(r)  Bract,  fo.  220  a  ;  Bracton's  &   E.   750,   755—767  \  P.  &   M. 

Note  Book,  Case  1739 ;  Brit.  liv.  Hist.  Eng.  Law,  ii.  105  sq. 
ii.  ch.  33;  F.  N.  B.  145  L. 
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but  for  compensation  in  money,  or  in  which,  though 
he  might  claim  to  recover  his  goods,  the  law  gave 
no  process,  whereby  the  goods  themselves  could  be 
attached  and  restored  to  him,  and  he  could  only 
recover  their  value  if  the  defendant  refused  to  render 
them  (0. 

2.  Although  a  man  might  hold  land  freely,  though  Succession 
he  held  for  his  life  only,  yet  land,  as  the  object  of  ^^^er  death. 
free  feudal  tenure,  was  especially  a  thing  in  which  a 
man  might  have  an  inheritance.  In  English  law  after 
the  Conquest,  an  estate  held  feudally  was  essentially 
an  hereditary  estate  (u) ;  it  is  to  express  an  estate 
hereditary  as  well  as  feudal  that  the  word  feodum 
or  feudnm  {fief  in  French,  and  in  English  fee)  was  Fee. 
used  (r).  Land  held  freely  and  as  of  inheritance 
(or  as  of  fee^  it  was  said  (?r) ),  passed  on  the  tenant's 
death  to  his  hexr ;  that  is,  to  the  blood  relation 
appointed  by  law  to  succeed  him  according  to  the 
legal  rules  of  the  descent  of  a  fee.  Thus,  the  eldest 
son  of  a  tenant  by  knight's  service  succeeded  as 
heir  to  the  land  of  which  his  father  died  possessed. 
And  the  heir  might  by  action  at  law  recover  the  very 
land  which  descended  to  him  as  his  inheritance,  if  the 
lord  of  the  fee  or  any  intruder  wrongfully  kept  him 
out  of  possession  (x).  By  the  common  law,  moreover, 
freeholds  of  inheritance  were  not  generally  devisable 
by  will ;  they  were  alienable  only  by  formal  delivery 
of  the  possession  thereof  in  the  tenant's  lifetime  (y). 

(0    See    Wms.     Pers.     Prop.,  84,  160  a,  195  b,  207  a,  263  b, 

e— 20,    14th    ed.     In   the    year  268,  434  b ;  Britt.  liv.  2,  eh.   1, 

1854  the  law  was  altered,  and  §  2 ;  Litt.  s.  1 ;   Co.  Litt.  1  b ; 

process  was  given  to  enforce  the  P.  &  M.  Hist.  Eng.  Law,  i.  213 

return  of  any  chattels  wrongfully  — 214,  295. 

detained.  {w)  Bract,  fo.  263  b,   264   a  ; 

(m)  See   Charter  of    Liberties  Litt.  s.  10 ;  Co.  Litt.  17  b. 

issued  by  Henry  I.  at  his  corona-  (a:)  Glanv.  vii.  3  ;  xiii.  2,  3  ; 

tion,  cap.  2,  6;   Stubbs,  Select  Bract,  fo.  62  b,  252  s$. 

Charters,  100,  2nd  ed.  {y)  Glanv.   vii.  1,   5 ;    Bract. 

(f)  Glanv.,  i.  6  ;  vii.  10 ;  ix.  1,  fo.  39  b,  49  a. 
4  ;  X.  2,  3  ;  Bract,  fo.  18  b,  62  b, 

C2 
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The  succession  to  a  holding  in  villenage  after  the 
tenant's  death  was  not  a  matter  in  any  way  regulated 
by  law.  It  might  be  customary  for  a  son  or  other 
relation  of  the  tenant  to  succeed  him  as  heir  (z) :  but 
the  customary  heir  could  not  appeal  to  the  king's 
coiu'ts  against  any  infringement  of  his  customary 
right  (a).  The  interest  of  a  tenant  of  land  for  a  term 
of  years  was  reckoned  amongst  his  chattels  after  his 
death  (h).  Now  the  law  of  succession  to  chattels  was 
based  on  principles  entirely  different  from  those  which 
governed  the  descent  of  a  fee.  A  man's  chattels,  as 
the  objects  of  absolute  dominion  on  his  part,  were 
after  his  death  applicable  first  in  payment  of  his  debts. 
Of  any  surplus  which  remained  he  had  the  power  of 
disposing  of  a  reasonable  part(c)  by  will;  and  the 
execution  of  such  a  will  was  committed  by  law  to 
those  persons  whom  the  testator  had  appointed  for 
Executor.  the  purpose,  and  who  were  called  his  executors  (d).  At 
first  it  does  not  appear  that  a  man's  executors 
succeeded  to  more  than  the  residue  of  his  chattels 
left  after  payment  of  his  debts,  his  heir  being  liable 
to  pay  his  debts  and  his  chattels  applicable  to  that 
purpose  in  the  hands  of  his  heir  (e).  But  afterwards 
the  payment  of  their  testator's  debts  fell  into  the 
executors'  hands  as  well  as  the  distribution  of  the 
surplus  of  his  chattels  (/),  and  the  whole  of  a  testator's 

{z)  See  Maitland,  Select  Pleas  indefeasible  rights  to  a  share  of 

in     Manorial     Courts,    (Selden  his  chattels,  and  anyone,  though 

Socy.).  8,  13,  34,  37,  39, 123, 166,  a  husband  and  father,  may  now 

173,  Vinogradoff,   Vill.  in  Eng.  bequeath     the     whole     of    his 

156,  159,  162,  172,  246 ;  P.  &  M.  chattels  to  whomsoever  he  will ; 

Hist.  Eng.  Law,i.  362—364.  .see  Wms.  Pers.  Prop.  407,  14th 

(a)  See  Bract,  fo.  263,  271  a,  ed. 
272  a  ;  Britt.  liv.  3,  ch.  15,  §  2.  {d)  Glanv.  vii.  5—8 ;  Bract,  fo. 

(6)  Bract,  fo.  407  b  ;  and  see  GO,  61 ;  P.  &  M.  Hist.  Eng.  Law, 

fo.  131  a.  ii.  333  sq. 

(c)  One  third,  if  he  had  wife  (e)  See  Assize  of  Northampton, 

and  child ;  one  half,  if  he  had  c.   4 ;    Stubbs,    Select   Charters, 

wife    or    child;    otherwise    the  151,  2nd  ed. ;  Glanv.  vii.  5 — 8; 

whole  ;  Bract,  fo.  60  b,  61  a.    In  Bract,  fo.  60,  61 ;  Selden,  Titles 

process  of  time,  however,  a  man's  of  Honour,  Pt.  II.  ch.  v.  4J  21. 
widow  and   children   lost  their  (/)  See  Fleta,fo.  125, 126, 135; 
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chattels  devolved  upon  his  executors.  The  eccle- 
siastical courts  had  jurisdiction  over  suits  relating  to 
the  validity  or  execution  of  a  will  (g).  And  if  a  man 
died  intestate,  the  administration  of  his  goods  was 
committed  to  the  church  (h),  and  performed,  after  the 
statute  81  Edw.  IIL  c.  11,  by  an  administrator 
deputed  by  the  ordinary  (/)  from  among  the  next 
friends  of  the  deceased.  So  that  the  chattels  of  one 
who  died  intestate  devolved  on  his  administrator  in 
the  same  manner  as  a  testator's  chattels  passed  to  his 
executor.  The  interest  of  a  tenant  for  a  term  of  years 
was  considered  as  his  chattel,  and  therefore  devisable 
by  will  (.;).  And,  though  it  seems  that  in  early  times 
a  man's  heir  might  succeed  to  land  given  for  a  term  of 
years  to  him  and  his  heirs  (A:),  yet  ultimately  the  law 
of  succession  to  a  term  was  assimilated  to  that  of  other 
chattels ;  and  it  was  settled  that  the  interest  of  a 
deceased  tenant  for  years  should  pass  to  his  executor 
or  administrator,  according  as  he  died  testate  or  intes- 
tate, even  though  the  land  had  been  given  for  the 
term  to  him  and  his  heirs  (Z).  Here  we  may  notice 
that  the  devolution  of  the  surplus  of  an  intestate's 
chattels,  after  payment  of  his  debts,  is  quite  diiFerent 
from  the  descent  of  a  fee,  as  they  are  divisible 
amongst  his  widow  and  children  or  next  of  kin  in  the 
manner  prescribed  by  a  statute  of   Charles  II.  (m), 

Britton,   liv.   1,  ch.   29,  s.   35;  tate's  effects  was  appointed  by 

Y.  B.  20  &  21  Edw.  I.  374  ;  21  &  the    Court    of    Probate.     Since 

22  Edw.  I.  268,  618  ;  80  Edw.  I.  1876  he  has  been  appointed  by 

238;  P.  &  M.  Sist.  Eng.  Law.  the    Probate    Division    of    the 

ii.  341—346.  High    Court     of     Justice.     See 

ig)  Glanv.vii.8;  Bract,  fo.  61  a,  stats.  20  &  21  Vict.  c.  77,  s.  4; 

407  b  ;  Fleta,  fo.  429,  430 ;  P.  &  36  &  37  Vict.  c.  66,  ss.  16,  34. 
M.  Hist.  Eng.  Law,  ii.  329  sq.  (J)  Bract,  fo.  131  a,  407  b  ;  P. 

{h)  Bract,  fo.   60  b ;  stat.  13  &  M.  Hist.  Eng.  Law,  ii.  115. 
Edw.   I.   c.  19;   Fleta,  fo.    124,  {k)   Bract,   fo.   220  b,  407   b, 

136;  P.  &  M.  Hist.  Eng.  Law,  ii.  408  a  ;  Fitz.  Abr.  Covenant,  pi. 

354  sq.  28. 

(i)  I.e.,  **  a  bishop  or  any  other  (Z)  Bro.  Abr.  Chattels,  pi.  6; 

that  bath  ordinary  jurisdiction  Litt.  s.  740 ;  Co.  Litt.  46  b. 
in    cau.ses   ecclesiastical;"    Co.  (?»)  Stat.    22    &    23  Car.   II. 

Litt.  96  a.     After  the  year  1857  c.  10,  explained  by  29  Car.  II. 

the  administrator  of  an  intes-  c.  3,  s.  25 ;  1  Jac.  II.  c.  17,  s.  7. 
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enforcing  a  mode  of  distribution  which  the  ecclesias- 
tical courts  had  previously  attempted  to  secure  (n). 

Freeholdings  of  land,  then,  or  free  tenements,  were 
the  only  kind  of  property  in  land  which  was  fully 
recognized  and  protected  by  the  early  common 
law.  The  word  tenement  thus  acquired,  besides  its 
general  meaning  of  a  holding  of  land,  a  special  sense 
in  which  it  was  used  to  denote  a  free  tenement 
only(o).  And  the  words  *' lands "  or  *Mands  and 
tenements  '*  were  constantly  used  as  referring  to  free- 
hold lands  only  {j)).  So  that  property  in  the  times 
of  the  early  common  law  was  classified  as  consisting 
of  immoveable  things,  as  tenements  (meaning  free 
tenements),  on  the  one  hand,  and  moveable  things, 
as  chattels,  on  the  other  (q).  As  anything  which 
may  descend  to  the  heir  is  in  English  law  called  a 
Heredita-  hereditament  (r),  lands  and  tenements  were  also 
known  as  hereditaments.  And  the  expression  "lands, 
tenements,  and  hereditaments  "  was  long  and  is  still 
used  in  legal  documents  to  describe  property  in  land, 
as  distinguished  from  goods  and  chattels  or  moveable 
property.  But  as  by  early  law  freeholdings  were  the 
only  true  property  in  land,  when  a  man  spoke  of  his 
lands,  tenements,  or  hereditaments,  it  was  intended, 
prima  facie y  that  he  referred  to  his  freeholds  only  («). 

(n)  See  1  Sir  T.  Raym.  497—  2nd  ed.  ;  stats.  13  Edw.  I.  c.  18; 

499 ;  2  Black  Comm.  516  ;  P.  &  18  Edw.  I.  c.  1 ;   25  Edw.  III. 

M.  Hist.  Eng.  Law,  ii.  367  sq.  st.  6,  c.  2;  34  Edw.  in.  c.  12. 

(o)  Magna    Charta    of    John,  {q)  Glanv.     x.     6;     stat.    12 

art.  34  ;  Stubbs,  Select  Charters,  Edw.  I.  c.  8,  10. 
301,  2nd  ed. ;   stats.  6  Edw.  I.  (r)  Co.  Litt.  6  a ;  Tomkiris  v. 

c.  11,  12 ;  13  Edw.  I.  c.  1,  3,  4,  Jones,   22  Q.  B.  D.   599.     This 

6,  10,  32,  41 ;  Co.  Litt.  6  a ;  and  word  seems  hardly  to  have  come 

see  P.  &  M.,  Hist.  Eng.  Law,  ii.  into    use    before    the    reign   of 

146_148.  Edw.  IV. ;  see  stats.  32  Hen.  VI. 

{p)  Charter    of    Liberties    of  c.  1 ;  1  Edw.  IV.  c.  1,  ss.  4 — 6, 

Henry  I.,    art.    2,   4 ;     Stubbs,  10,  14.     I  have  not  found  any 

Select   Charters,   100,   101,  2nd  earlier  instance  of  its  use  in  the 

ed. ;    Glanv.  vii.  1,  17 ;   Magna  statute  book. 
Charta  of  John,  art.  4,  5,  9,  32  ;  (s)  Y.   B.    9    Hen.    VII.   25  ; 

Stubbs,  Select  Charters,  297  sq.,  Bro.  Abr.  Done  41,  Grantes  87 
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Section  IV. 
Of  Real  and  Personal  Actions  and  Property. 

To  recapitulate  the  points  of  contrast  between  land 
and  moveable  goods  or  chattels  in  early  law : — Land 
was  the  object  of  feudal  tenure.  The  largest  property 
which  a  subject  could  hold  in  land  was  a  fee,  which 
must  inevitably  descend  to  his  heir  if  he  died  possessed 
thereof.  The  only  true  property  in  land  was  freehold, 
for  free  tenements  only  were  specifically  recoverable, 
the  law  regarding  the  possession  of  a  tenant  in  villen- 
age  as  enjoyed  at  the  will  of  his  landlord,  and  that  of  a 
termor  as  matter  of  contract  rather  than  of  property. 
Chattels  were  the  object  of  absolute  ownership.  They 
might  be  disposed  of  by  will,  and  would  go  to  the 
executor  or  administrator,  not  the  heir.  But  they 
were  not  specifically  recoverable,  except  in  criminal 
proceedings.  The  fact  that  originally  freeholds  were 
the  only  property  specifically  recoverable,  is  the  reason 
why  they  came  to  be  called  real  things.  For  the  word 
real  in  English  law  is  used,  not  in  its  common  sense.  Meaning  of 
in  which  it  is  opposed  to  sham,  or  imaginary,  or  ideal,  J^^^  ^^^  ^^ 
but  principally  to  convey  the  notion  of  the  capability 
of  specific  restitution. 

The  terms  real  and  perftonal  were  first  applied  to  Real  and 
actions ;  and  were  afterwards  extended  to  things  and  ^^5^^*^ 
property  with  the  meanings  which  they  had  acquired 
in  connection  with  actions.  Actions  in  English  law 
were  classified  as  being  either  real,  personal,  or  mixed. 
The  term  real  action  is  simply  a  translation  of  the 
expression  actio  realis  used  by  early  writers  on  English 

Shepp.  Touch.  91,  92;  Rose  v.  Jarm.  Wills,  663,  664,  667  sq., 

BartleU,CT0.Ca.T.292;  Chapman  4th  ed. ;   stat.  7  Will.  IV.  &  1 

V.  Hart,  1  Ves.  271 ;  Thompsofi  Vict.  c.  26,  s.  26. 
V.  Latcley,  2  Bos.  &  P.  308 ;   1 
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law  as  equivalent  to  the  term  actio  in  rem,  which 
Bracton  borrowed  from  Roman  law  (f).  Real  actions 
in  English  law  (u)  were  those  in  which  a  man  sought 
to  be  restored  to  the  enjoyment  of  some  free  tenement 
of  which  he  had  been  unjustly  deprived  (r).  The 
mark  of  a  real  action  was  that  therein  the  required 
restitution  might  be  enforced  by  the  strong  hand  of 
the  law  dealmg  directly  with  the  very  thing  claimed  ; 
in  other  words,  process  of  execution  (x)  might  issue 
against  the  thing  demanded  (ui  rem).  The  successful 
litigant  in  a  real  action  could  have  the  king's  writ 
commanding  the  sheriff  to  put  him  in  possession  of 
the  identical  holding  in  respect  of  which  the  action 
had  been  brought  (i/).  Personal  actions  were  brought 
to  enforce  an  obligation  imposed  on  a  man  person- 
ally to  make  satisfaction  for  a  breach  of  contract  or 
a  wrong  ;  in  other  words,  they  were  brought  to  obtain 
pecuniary  compensation  for  a  violation  of  right — 
what  the  English  law  calls  damages  (z).  Mixed 
actions  were  those  in  which  a  claim  for  damages  was 
made  along  with  a  claim  for  the  specific  recovery 
of  some  tenement  (a).  Now^  it  was  established  in 
Bracton's  time  that  specific  restitution  could  only 
be  obtained  in  actions  for  the  recovery  of  immoveable 

{t)  Bracton,  fo.  101  b,  159  b ;  consists  in  issuing  a  writ  to  the 

Fleta,  fo.  1.  sheriff   (see  ante^   p.   17),   com- 

{ii)  In  English  law  real  actions  manding    him    to    cause    such 

were  distinguished  from  personal  things  to  be  done  as  shall  give 

by  the  different  nature  of  the  re-  effect    to    the    judgment ;     see 

lief  afforded  thereby,  and  were  Black.  Comm.  iii.  412,  iv.  403 : 

not    classified,     as     were     the  R.  S.  C.  1883,  Order  XLII.  and 

actimies  in  rem  vel  in  personavi  App.  G,  H. 

of  Roman  law,  according  to  the  (y)  Glanv.  i.  7.  12,  13,  16,  18, 

nature    of    the    right     therein  21,  31 ;  ii.  3,  4,  19,  20 ;  iii.  3 — 6, 

asserted;  see  an  article  by  the  9;     xiii.    7 — 9,    32 — 39;     ante, 

present   writer  in  L.  Q.  R.  iv.  p.  17. 

894 ;  P.  &  M.  Hist.  Eng.  Law,  (2)  See  Bract,  fo.  102,  114  b ; 

ii.  568.  Litt.  ss.  492,  502,  503 ;  Co.  Litt. 

(r)  See  ante,  p.  17.  288  b,  289  a ;  Black.  Comm.  ii. 

Process  of              \x)  Process  of  execution  is  the  438,    iii.    117 ;    Bac.    Abr.    tit. 

execution.          process  of  law  whereby  the  exe-  Damages,  Trespass. 

cution  of    the  judgment    of    a  (a)  Bract,   fo.   102   b,  114   b; 

court   of  law  is  obtained ;   and  Britton,  liv.  3,  ch.  7,  §  1. 
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things,  or  tenements.  In  civil  proceedings  for  the 
recovery  of  moveable  things,  the  defendant  might 
absolve  himself,  as  we  have  seen,  by  payment  of  their 
value  in  money.  Actions  for  the  recovery  of  move- 
able things  were  accordingly  numbered  amongst 
personal  actions ;  for  damages  only  could  be  re- 
covered with  any  certainty  therein  (b).  Real  actions 
then  being  for  the  specific  recovery  of  lands  or  tene- 
ments, and  personal  actions  for  the  recovery  of 
damages,  actions  were  said  to  be  or  to  souiid  in  the 
realti/  or  in  the  jyersonalty,  according  as  the  relief  Realty  and 
afforded  therein  were  the  specific  recovery  of  some  p®^^"*^>- 
thing  by  process  of  execution  issuing  against  the  very 
thing  demanded,  or  the  recovery  of  damages  against 
the  person  of  a  wrongdoer  (c).  The  word  r<?aZf?/ was 
also  used  to  denote  things  recoverable  in  the  realty, 
or  specifically;  that  is,  lands  and  tenements  (rf) . 
Such  things  were  also  called  things  real  (e).  Things  Things  real. 
recoverable  in  the  personalty,  or  by  action  and  pro- 
cess against  the  person  who  wrongfully  withheld 
them,  as  moveable  goods,  debts,  damages,  and  the  Things  per- 
like,  were  termed  things  personal  (/).  ^^^^^^' 

Originally,  as  we  have  8een(</),  freeholds  were  the  Realty 

only  things    specifically  recoverable   in    the  King's  freehoid!^^  *^° 
Court;   all  that  could  be  included  in  "the  realty.*' 
Thus  the  word  realty  came  to  be  used  as  denoting 

the  freehold  (70.     Aft^r  this,  those  interests  in  land  Chattels  real 

which  were  reckoned  as  chattels  were  distinguished  ^"  Persona . 

(6)  See  Glanv.  x.  13;    Bract.  (/)  Litt.  ss.  496,  497;  Y.  B.     . 

fo.  102  b ;  Termes  de  la  Ley,  tit.  21  Edw.  IV.  83,  pi.  38 ;  Co.  Litt. 

Action  mixt ;   3  Black.  Comm.  198  a,  288  b.    It  does  not  appear 

146,  413  ;  ante,  p.  18.  that  the  term  things  personal 

(c)  Britt.  liv.  2,  ch.  1,  liv.  3,  was  so  used  as  to  include  chat- 
ch.  7 ;  Litt.  ss.  315,  316,  492,  tels  real ;  see  Wentworth's  Office 
503;  Co.  Litt.  195  b,  285  a,  of  an  Executor  (ed.  1641),  Tab.  I. 
288  b,  289  a  ;  Y.  B.  3  Edw.  IV.  ch.  4,  10,  pp.  64,  70,  130—132  ; 
13.  Cro.  Car.  293. 

(d)  Litt.  S.500;  Co.  Litt.  19  b,  (g)  Ante,  p.  17. 

20  a,  118  b.  (/i)  See  Litt.  s.  600;  Co.  Litt. 

(<•}  Co.  Litt.  288  b.  20  a  ;  5  Rep.  106  b. 
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Use  of  the 
terms  real 
and  pcrscnuil 
estate. 


Real  heredi- 
taments. 


by  the  name  of  chattels  real,  because,  it  was  said,  they 
concerned  the  realty;  while  the  name  of  chattels 
personal  was  given  to  moveable  goods,  "  because  for 
the  most  part  they  belong  to  the  person  of  a  man,  or 
else  "  (which  seems  the  better  reason)  "  for  that  they 
are  to  be  recovered  by  personal  actions"  (i).  As  free- 
holds descended  to  the  heir,  while  chattels  passed  to 
the  executor,  the  notion  of  descent  to  the  heir  became 
associated  with  the  realty,  as  well  as  the  idea  of  land 
specifically  recoverable;  and  the  incident  of  passing 
to  the  executor  became  a  characteristic  of  the  per- 
sonalty. So  that  in  later  times,  when  men  began  to 
describe  property  as  consisting  of  real  and  personal 
estate  instead  of  by  the  old  terms  landsj  tenements, 
and  hereditaments  and  (joods  and  chattels  (A),  only 
things  inheritable  as  well  as  specifically  recoverable, 
only  7'eal  hereditaments,  in  fact,  were  classed  as  real 
estate;  and  chattels,  whether  real  or  personal,  were 
considered  as  personal  estate  rather  on  the  gi'ound  of 
their  passing  to  the  executor  than  with  reference  to 
the  question,  how  far  they  were  specifically  recover- 
able (Z).  It  does  not  appear  that  the  expressions  real 
and  jyersonal  estate  came  into  common  use  much 
earlier  than  the  reign  of  Charles  II.  (m).    By  that  time 


(i)  Co.  Litt.  118  b.  ;  see  Old 
Tenures,  fo.  2  b ;  Litt.  ss.  281, 
319—324,  365;  1  RoUe  Abr. 
Executor  (H.  1).  It  is  worthy 
of  note  that  chattels  real  were 
things  specificaUy  recoverable ; 
see  Co.  Litt.  43  b,  199 ;  Bac.  Abr. 
(Tuardian  (T)  ;  ante^  p.  18. 

{k)  See  ante,  p.  22. 

{l\  See  Cro.  Car.  62 ;  1  Ch.  Ca 
16 ;  Davis  v.  Gihbs,  3  P.  W.  26, 
28 ;  Whitaker  v.  Ambler,  1  Eden, 
151,  152. 

(m)  ^lention  is  found  of  per- 
sonal estate  and  also  of  real 
estate  in  reports  of  cases  decided 
in  Chancery  in  the  time  of 
Charles  I. ;  see  1  Ch.  Rep.  16,  25, 
42,  71,  73,  82 ;  Cro.  Car.  62.     In 


Charles  II. 's  reign  the  terms  r^oZ 
atid  personal  estate  were  in 
common  use  in  wills  and  in  the 
Court  of  Chancery;  see  1  Ch.  Ca. 
16,  91 ;  1  Vem.  3',  15,  23,  30,  36, 
134,  216,  271.  By  the  com- 
mission of  sequestration,  which 
was  part  of  the  process  then 
issued  against  persons  who  acted 
in  contempt  of  the  orders  of  the 
Court  of  Chancery,  the  seques- 
trators were  authorized  to  take 
and  keep  in  sequestration  all  the 
real  ana  per  social  estate  of  the 
party  in  contempt :  see  Hide  v. 
Pettit  (1667),  1  Ch.  Ca.  91; 
Brown's  Tutor  in  Chancer\-(1688), 
pp.  341,  361 ;  Praxis  Almae  Curi«e 
Cancellarise  (1694),  89—91. 
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great  changes  had  occurred  both  in  the  character  of  the 
national  wealth  and  in  our  land  laws.  The  develop- 
ment of  modern  commerce  and  modern  capital  had 
commenced.  Payment  for  services  was  no  longer  made 
in  terms  of  land,  but  in  money.  Tenure,  the  relation 
between  feudal  landlord  and  tenant,  while  remaining 
in  form,  had  greatly  diminished  in  real  importance ; 
the  freeholders  of  land  had,  in  fact,  secured  all  the 
advantages  of  absolute  ownership,  except  the  form.  By 
an  Act  passed  at  the  restoration  of  King  Charles  II. 
military  tenures  had  been  finally  abolished  (n)  ;  a 
measure  which  relieved  freeholders  from  all  the 
oppressive  incidents  of  feudal  tenure,  and  reduced  to 
a  minimum  the  interests  of  lords  in  their  freeholding 
tenants'  lands.  The  same  Act,  too,  extended  to  land- 
owners generally  the  full  liberty  of  disposing  of  their 
fees  by  will,  a  privilege  before  enjoyed  only  by  the 
more  favoured  classes  among  them  (o) ;  though  free 
power  of  alienation  inter  vivos  had  been  much  earlier 
obtained  (p).  And  while  a  freehold  in  fee  had  come 
to  be  well  nigh  equivalent  to  absolute  property,  other 
forms  of  property  in  land,  besides  freehold,  had  acquired 
full  recognition  and  protection  in  law.  Tenure  in 
villenage,  as  such,  had  become  extinct,  but  had  given 
rise  to  the  customary  tenure  known  as  copyhold.  And  Copyhold. 
the  right  of  the  copyholder  to  maintain  or  recover 
possession  of  his  holding  as  against  all  others  had 
become  enforceable  by  the  law  of  the  land  (5).  As  we 
have  seen  (r),  the  leaseholder  had  acquired  a  similar 
right.  So  that  copyhold  and  leasehold  interests  in 
land  had  come  to  be  true  property  in  land  as  well  as 
freeholds.     When,  therefore,  men  began  to  speak  of 

(n)  Stat.  12  Car.  11.  c.  24.  also     empowered     tenants     by 

\o)  Tenants  of    fees    held   in  knight's    service    to  dispose  of 

gavelkind,  or  in  burgage  where  two  thirds  vof    their  fees.     See 

there  was  a  custom  to  devise  the  ante^  p.  19 ;  and  post^  ch.  x. 

land;  and  tenants  in  socage  by  (p)  By  stat.  18  Edw.  I.  c.  1. 

sUts.  82  Hen.  Vin.  c.  1,  and  (g)  See  jws^  Part  III. 

34  &  36  Hen.  VIII.  c.  6,  which  (r)  See  ante,  p.  18. 
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Real  estate. 


Personal 
heredfta- 


all  their  valuable  rights  as  their  estate  (s),  and  to 
classify  their  estate  as  real  or  personal,  property  was 
no  longer  contained  in  the  simple  forms,  which  had 
rendered  possible  the  early  classification  of  immove- 
able tenements  and  moveable  chattels  (t).  And  ques- 
tions arose,  on  which  side  of  the  line  the  newer  forms 
cf  property  should  be  ranged.  The  term  real  estate 
seems  to  have  been  considered  as  referring  primarily 
to  freeholds  ;  yet  it  was  thought  to  be  an  apt  word  to 
describe  copyholds  also,  where  an  intention  to  include 
them  could  be  inferred  (w).  For  copyholds  are  lands 
transmissible  to  heirs ;  since  the  copyholder  may  by 
custom  recognized  in  law  have  an  estate  inheritable  by 
his  customary  heir,  as  the  freeholder  may  have  an 
estate  inheritable  by  his  heir  at  common  law.  By 
modern  statutes,  copyholds  have  been  further  assimi- 
lated to  freeholds  as  regards  the  incidents  of  owner- 
ship (x)  ;  and  they  are  now  plainly  held  to  be  included 
in  real  property  or  estate  (i/).  Leaseholds,  however, 
though  said  to  be  chattels  real  as  being  derived  out  of 
real  estate,  were  not  permitted  to  rise  beyond  their 
chattel  origin  and  to  rank  as  real  estate  (z) ;  devolving 
upon  the  executor,  not  the  heir,  they  fell  into  the  class 
of  personal  estate  (a). 


(s)  See  ante,  pp.  8,  26. 

(0  Ante,  p.  22. 

(w)  See  Smith  v.  Baker,  1  Atk. ' 
385 ;  Ithell  v.  Beane,  1  Ves.  215 ; 
Byas  V.  Byas,  2  Ves.  164 ;  Dod 
V.  Dod,  Ambl.  274;  Jiidd  v. 
Pratt,  16  Ves.  390;  Chnrch  v. 
Mundy,  ib.  396;  Torre  v. 
Brown,  5  H.  L.  C.  655,  571. 

(x)  By  Stat.  66  Geo.  III.  c.  192, 
copyholds  were  made  devisable 
by  will  without  the  formalities 
previously  necessary;  and  by 
stats.  3  «fe  4  Will.  IV.  c.  104 ; 
1  &  2  Vict.  c.  110,  s.  11,  they 
were  made  liable  to  be  taken  to 
satisfy  their  owner's  debts;  a 
liability,  which  had  previously 
attached  to  them  only  in  the 
case  of  his  bankruptcy ;  stat.  13 


Eliz.  c.  7,  s.  2. 

[y)  Doe  d.  Clarke  v.  Litdlam^ 
7  Bing.  275 ;  Edwards  v.  Barnes^ 
2  Bing.  N.  C.  252;  Reeves  v. 
Baker,  18  Beav.  372,  382 ;  Torre 
V.  Brotai,  5  H.  L.  C.  555,  674 ; 
Seaman  v.  Woods,  24  Beav.  372. 

{2)  Holt,  C.  J.,  Countess  of 
Bridgeicater  v.  Duke  of  Bolton,  6 
Mod.  106,  107;  Hardwicke,  C, 
Smith  V.  Baker,  1  Atk.  385,  386  ; 
Whitaker  v.  Ambler,  1  Eden, 
151 ;  Parker  v.  Marchant,  5 
Man.  &  Gr.  498  ;  2  Y.  &  C.  C.  C. 
279;  Turner  v.  Turner,  21  L.  J. 
Ch.  843;  Swift  v.  Siinft,  1  De 
G.  F.  &  J.  160.  173 ;  Butler  v. 
Butler,  28  Ch.  D.  66. 

[a)  Lee  v.  Hale,  1  Ch.  Ca.  16; 
Davis  V.    Cribbs,   3   P.    W.    26; 


OF  THE   NATURE   OF  REAL   ESTATE.  29 

In  modern  times  then,  a  man's  property  or  estate 
(meaning  his  valuable  things  (b) )  is  classified  as  real 
or  personal.  Things  specifically  recoverable,  which  go 
to  the  heir,  or  real  hereditaments,  are  real  estate. 
Personal  estate  comprises  all  chattels,  which  go  to 
the  executor  (c),  be  they  chattels  real,  that  is,  chattel 
interests  in  land,  or  chattels  personal,  namely  move- 
able goods  and  other  things,  for  the  withholding  of 
which  damages  only  are  recoverable.  It  may  be  noted 
that  personal  estate,  as  well  as  real,  now  includes 
many  forms  of  property  which  were  unknown  to  the 
early  law,  such  as  stock  in  the  public  funds  and  shares 
in  joint  stock  companies.  These  modem  forms  of 
property  were  in  most  cases  created  or  sanctioned  by 
Act  of  Parliament,  and  it  was  generally  declared  that 
they  should  be  considered  as  personal  estate,  and 
should  go  to  the  executors  or  administrators,  not  the 
heirs,  of  the  parties  entitled  to  them  (d).  Government 
stock  has  also  been  judicially  declared  to  be  of  the 
nature  of  a  mere  right  of  action  in  the  personalty  (e). 
By  later  decisions,  a  share  in  a  joint  stock  company 
has  been  ascertained  to  be  a  right  of  the  same 
kind  (/),  a  mere  right  to  share  in  the  profits  of  the 

Thompson  V.  Lmcley,  2  B.  &  P.  Aubiti  v.  Daly,  4  B.  &   A.  59 ; 

303 ;   Prescott  v.   Barker^  L.  R.  Radbum  v.  Jervis,  3  Beav.  460, 

9Ch.   174,  190.     But  at  first  a  461. 

lease  seems  to  have  been  con-  (d)  See  stats.  8&  9  Will.  III.  c. 

sidered  a  real  thing  rather  than  20,  s.  33,  as  to  stock  in  the  Bank 

a    personal     thing;     Ro&e    v.  of  England;  9  &  10  Will.  III. 

Bartlett,  Cro.  Car.  292,  293.  c.  44,  s.  71,  as  to  shares  in  the 

(6)  Ante^  pp.  4 — 6.  East  India  Company ;  1  Geoi  I. 

{c)  It  may  be  mentioned  that  st.  2,  c.  19,  s.  9,  as  to  Govern- 
there  is  such  a  thing  as  a  ment  annuities;  8  &  9  Vict. 
personal  hereditament,  a  thing  c.  16,  s.  7  ;  25  &  26  Vict.  c.  89, 
recoverable   in    the  personalty,  s.  22. 

but  going  to  the  heir,  not  the  {e)  Dundas  v.  Dtitens,  1   Ves. 

executor ;  of  which  an  annuity  jun.  196, 198 ;  Wildman  v.  Wild- 

granted  to  a  man  and  his  heirs,  inan,    9   Ves.    174,    177  ;    R.  v. 

and  not  charged  on  any  land,  is  Capper,  5  Price,  217,  263,  264. 
an  instance.     Such   things  are  (/)  Humble  v.  Mitchell,  11  A. 

held  to  be  included  in  personal,  &    E.    205 ;    Colonial   Bank    v. 

not  real,  estate.     See  Y.  B.  21  JHunney,  30  Ch.  D.  261,  286;  11 

Edw.  IV.    as,    pi.  38  ;  Earl  of  App.  Cas.  426,  439,  446,  447 
Stafford  v.  Buckley,  2  Ves.  171 ; 
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Heredita- 
ments, cor- 
poreal or  in- 
corporeal. 


company,  and  not  to  be  an  interest  in  land,  though 
the  company  be  landholders  (/;). 

It  has  been  previously  mentioned  that  things  are  in 
English  as  in  Eoman  law  distinguished  as  corporeal 
or  incorporeal  (A).  In  our  law  this  classification  is 
particularly  applied  to  hereditaments.  Corporeal 
hereditaments,  the  land  in  the  freeholder's  possession, 
are  contrasted  with  incorporeal  hereditaments,  mere 
rights  to  or  over  land,  which  is  in  another's  posses- 
sion (i).  For  example,  a  right  to  enjoy  land  in  fee 
upon  the  determination  of  the  interest  of  another,  who 
is  in  possession  thereof  for  his  life  or  for  a  term  of 
years,  is  a  mere  right  regarded  in  law  as  an  incorporeal 
thing  (A).  So  is  the  right  to  enjoy  in  fee  land,  of 
which  another  is  wrongfully  in  possession  (I).  Other 
instances  of  incorporeal  hereditaments  are  a  right  of 
common  of  pasture,  which  is  the  right,  enjoyed  in 
common  with  others,  to  depasture  cattle  on  another's 
land ;  a  right  of  way  over  another's  land ;  a  rent 
granted  to  a  man  and  his  heirs  to  issue  out  of  another's 
land  ;  and  an  advowson,  which  is  the  perpetual  right 
of  presentation  to  an  ecclesiastical  benefice  (m).  The 
contrast  is  between  the  estate  of  one,  who  is  possessed 
of  the  land,  the  tangible  thing,  and  that  of  a  man  who 
has  the  mere  right,  the  intangible  thing,  without  pos- 
session of  anything  tangible  (n).  The  distinction 
between  corporeal  and  incorporeal  hereditaments  was 

(i)  Bract,  fo.  52,  220  b,  221  ; 
Britton,  liv.  2,  ch.  2,  §  1 ;  and 
see  an  article  by  the  writer  in 
L.  Q.  R.  xi.  223—230. 

{k)  Bract,  fo.  3  a,  7  b,  31,  39  a, 
160a,264b;  Britt.liv.  2,ch.  2,  §  1, 
ch.  9,  §§  1, 5 ;  Fleta,  fo.  201 ;  Litt. 
ss.  444,  445,  459,  465,  532,  533, 
567—575,  606—618. 

(/)  Bract,  fo.  262b.  434  b ;  Litt.  s. 
466,521,531,534;  Co.  Litt.  369a. 

{in)  Bract,  fo.  52  b,  53  a,  222  ; 
Britt.  liv.  2,  ch.  3,  §  13,  ch.  10. 

(n)  See  ante,  p.  5. 


{g)  Bligh  v.  Brent,  2  Y.  &  C. 
268,  294  ;  Sparling  v.  Parker-,  9 
Beav.  450 ;  Walker  v.  Milne,  11 
Beav.  507;  Myers  v.  Perigal,  2 
De  G.  M.  &  G.  599,  620,  621 ; 
Edwards  v.  Hall,  6  De  G.  M.  & 
G.  74 ;  Entwistk  v.  Dav^is,  L.  R. 
4  Eq.  272.  But  shares  in  the 
New  River  and  in  one  or  two 
more  of  the  older  companies  are 
real  estate,  see  Dryhutter  v.  Bar- 
tholotiiew,  2  P.  W.  127 ;  Bncke- 
ridge  v.  Ingram,  2  Ves.  jun.  652. 

(/t)  Aiite,  p.  4. 
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emphasised  by  a  difference  in  the  mode  of  alienation. 
The  former  were  at  common  law  alienable  hy  feoffment,  Feoffment, 
that  is,  by  gift  of  a  fee  or  feudal  estate,  coupled  with  geisin!^^^^^  ° 
livery  of  seisin,  or  formal  delivery  of  possession  (o). 
And  such  rights  over  others'  land  as  appertained  to  a 
holding  of  land  were  transferred  with  it  by  delivery  of 
the  possession  of  the  holding.  Thus  a  right  of  way 
or  of  common  enjoyed  in  respect  of  any  land,  or  an 
advowson  enjoyed  in  right  of  the  possession  of  a  manor 
would  pass,  without  express  mention,  by  deUvery  of 
possession  of  the  land  or  manor.  But  if  it  were 
desired  to  alienate  any  incorporeal  hereditament  alone, 
apart  from  the  possession  of  any  land,  as  such  things 
are  incapable  of  delivery,  other  means  of  transfer  had 
to  be  employed  (^).  The  most  obvious  of  these  was 
writing ;  which  accordingly  came  to  be  necessary  to 
the  transfer  of  incorporeal  hereditaments  by  them- 
selves iq).  While  therefore  corporeal  hereditaments 
were  long  transferable  by  mere  delivery  of  possession 
without  any  written  words,  the  proper  mode  of  dis- 
posing of  incorporeal  hereditaments  alone,  according 
to  the  common  law,  was  by  delivery  of  a  sealed  (r) 
writing  or  deed  of  grant.  Hence,  corporeal  heredi- 
taments were  said  to  lie  in  livery  (that  is,  delivery), 
incorporeal  in  grant  («).  We  may  note  that  such  in-  ^ 
corporeal jiereditaments  as  a  right  of  common  or  of  way, 
a  rent  or  an  advowson,  were  specifically  recoverable  by 
the_common  law(0,  and  were  therefore  included  in 
the  realty  as  well  as  corporeal  hereditaments  (?(). 

(o)  Glanv.  vii.  1 ;  Bract,  fo.  39  of  authenticity.  Therefore  when- 

b;  Britt.  liv.  2,  ch.  2,  §  10;  Litt.  ever  the    comnuyii  law  requires 

ss.  66,  69,  70  ;  Co.  Litt.  9  a,  48  a.  anything    to   be    evidenced    by 

(j))  See  Bract,  fo.  52  b — 55  b,  writing,  a  sealed  writing  is  re-  ' 

102,  222  a  :  Britt.,  liv.  2,  ch.  8,  quired ;  Fleta,  fo.  130. 

i  4,  ch.  10,  51  15 ;  Litt.  ss.  183,  (s)  Litt.  ss.  183,  641,  642,  551, 

184;  Co.  Litt.  121   b;  P.  &  M.  618,628;  Co.  Litt.  9, 121. 

Hist.  Eng.  Law,  ii.  131,  137.  (t)  See  Glanv.  iv.,  xii.  13,  xiii. 

(2)  See  Brit.  liv.  2,  ch.  3,  §  13,  18,  37  ;  Bract,  fo.  220  b— 232  b, 

ch.  23,  §  8.  237  b  sg.,  432  a ;  Britt.  liv.  2,  ch. 

(r)  Sealing   was    required    by  23,  §  1 ;  Litt.  ss.  233,  236. 

the  common  law  as  a  guarantee  (u)  See  ante,  p.  25 ;  Co.  Litt.  20  a. 
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Real  and  We  have  now  seen  that  property  in  land  is  not  all 

chattel-real  ,  ,..,,,.     ,  , 

property.  real  property,  but  is  either  real  or  chattel  real ;  and 
that  copyholds  as  well  as  freeholds  are  now  included 
in  real  property ;  while  leaseholds  are  the  most 
important  chattels  real.  But  to  enjoy  the  highest  and 
most  beneficial  form  of  landowning  known  to  the  law, 
one  must  have  a  freehold  in  fee  (x).  Copyhold  and 
leasehold  estates  in  land  are  less  advantageous,  as 
the  reader  will  discover.  Copyholds  and  chattels  real 
are  moreover  interests  in  land  derived  out  of  the 
estate  of  the  freeholder  {y),  for  there  is  no  land  without 
a  freeholder.  For  these  reasons,  it  is  proposed  here 
to  examine  first  freehold  estates  in  land,  leaving  the 
subject  of  copyholds  and  leaseholds  for  subsequent 
consideration.  And  we  will  begin  by  inquiring  into 
the  case  of  those  freeholders,  who  have  estates  in  land 
in  possession,  or  corporeal  hereditaments  (z). 

(x)  Litt.  SK.  11,  293.  (2)  Ante,  p.  30. 

[y]  See  antej  p.  16. 
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OF  CORPOREAL  HEREDITAMENTS. 


Before  proceeding  to  consider  the  estates  which  Terms  of  the 
may  be  held  in  corporeal  hereditaments  or  landed 
property,  it  is  desirable  that  the  legal  terms  made  use 
of  to  designate  such  property  should  be  understood ; 
for  the  nomenclature  of  the  law  differs  in  some  respects 
from  that  which  is  ordinarily  employed.  Thus  a 
house  is  by  lawyers  generally  called  a  messuage ;  and  a  messuage. 
the  term  messuage  was  formerly  considered  as  of  more 
extensive  import  than  the  word  house  {a).  But  such 
a  distinction  is  not  now  to  be  relied  on  (fc).  Both  the 
term  messuage  and  house  w^ill  comprise  adjoining  out- 
buildings, the  orchard,  and  curtilage,  or  court-yard, 
and,  according  to  the  better  opinion,  these  terms  will 
include  the  garden  also  (c).  The  word  tenement  is  Tenement. 
often  used  in  law,  as  in  ordinary  language,  to  signify 
a  house :  it  is  indeed  the  regular  synonyme  which 
follows  the  term  messtuige ;  a  house  being  usually 
described  in  deeds  as  ''  all  that  messuage  or  tene- 
ment." But  the  more  comprehensive  meaning  of  the 
word  tenement f  to  which  we  have  before  adverted  (rf), 
is  still  attached  to  it  in  legal  interpretation,  whenever 
the  sense  requires  (e).     Again  the  word  land  compre-  Land. 

(a)  ThoTTMs  V.  Lanet  3  Ch.  Ca.  v.  Hampstead  Junction  Railway 
26;  Keilw.  57.  Ccxnipany,   1  De  G.  &   J.   446; 

(b)  Doe  d.  Clements  v.  Collins^  Cole  v.  West  London  and  Crystal 
2  T.  Rep.  489,  602;  1  Jann.  Palace  Railway  Company,  27 
Wills,  736,  6th  ed.  Beav.    242 ;    see    Wms.    Conv. 

(c)  Shep.  Touch.  94;  Co.  Litt.  Stat.  62. 
5  b,  n.  (1) ;    Sviithson  v.  Cage,  (d)  Ante,  pp.  16,  22. 


(c)  Shep.  Touch.  94;  Co.  Litt.       Stat.  62. 
D,  n.  (1) ;    Sviithson  v.  Cage,  (d)  Ante,  pp 

Cro.  Jac.  626 ;  Lord  Grosvenor  (e)  2  Black.  Com.  16,  17,  59. 


W.B.P.  D 


34 


OF   CORPOREAL   HEREDITAMENTS. 


Mines. 


Chambers. 


Premises. 


hends  in  law  any  ground,  soil,  or  earth  whatsoever  (/) ; 
but  its  strict  and  primary  import  is  arable  land  (//). 
It  will,  however,  include  castles,  houses,  and  out- 
buildings of  all  kinds ;  for  the  ownership  of  land 
carries  with  it  everything  both  above  and  below  the 
surface,  the  maxim  being  cujus  est  solum,  ejus  est 
usque  ad  arlum.  A  pond  of  water  is  accordingly 
described  as  land  covered  with  water  (/«) ;  and  a  grant 
of  land  includes  all  mines  and  minerals  under  the 
surface  (0.  This  extensive  signification  of  the  word 
land  may,  however,  be  controlled  by  the  context ;  as 
where  land  is  spoken  of  in  plain  contradistinction  to 
houses  it  will  not  be  held  to  comprise  them  (A).  So 
mines  lying  under  a  piece  of  land  may  be  excepted  out 
of  a  conveyance  of  such  land,  and  they  will  then 
remain  the  corporeal  property  of  the  grantor,  with  such 
incidental  powers  as  are  necessary  to  work  them  (Z),  and 
subject  to  the  incidental  duty  of  leaving  a  sufficient 
support  to  the  surface  to  keep  it  securely  at  its  ancient 
and  natural  level  (m).  In  the  same  manner,  chambers 
may  be  the  subjects  of  conveyance  as  corporeal 
property,  independently  of  the  floors  above  or  below 
them(H).  The  word  j)remises  is  frequently  used  in 
law  in  its  proper  etymological  sense  of  that  which  has 
been  before  mentioned  (o).  Thus,  after  a  recital  of 
various  facts  in  a  deed,  it  frequently  proceeds  "in 
consideration  of  the  premises/*  meaning  in  considera- 


(/)  Co.  Litt.  4  a ;  Shep.  Touch. 
92 ;  2  Black.  Comm.  17 ;  Cookey 
dem.,  YateSt  vouchee,  4  Bing.  90. 

{g)  Shep.  Touch.  92. 

(/t)  Co.  Litt.  4  b. 

(0  2  Black.  Com.  18. 

{k)  1  Jarm.  Wills.  733,  5th  ed. 

{I)  Earl  of  Cardigan  v.  Armi- 
tage,  2  B.  &  C.  197,  211. 

(7»)  Humphries  v.  Brogden,  12 
Q.  B.  739 ;  Smart  v.  Morton,  6 
E-  &  B.  30;  Rogers  v.  Tai/lor, 
2  H.  &  N.  828 ;  liowbotham  v. 
mison,  8  E.  &  B.  123,  8  H.  L.  C. 


348;  Bonomiy.Backhoii^,'E.B. 

6  E.  622,  9  H.  L.  C.  503  ;  Dug- 
dale  V.  Robertson,  3  Kay  &  J.  696 ; 
Stroyan  v.  KnoicleSy  6  H.  &  N. 
454;    Smith   v.    Darby,   L.    R. 

7  Q.  B.  716 ;  Davis  v.  Trehnmc, 
6  App.  Cas.  460 ;  Dixon  v.  JFhite, 

8  App.  Cas.  833 ;  Love  v.  Bell,  9 
App.  Cas.  286. 

(n)  Co.  Litt.  48  b  ;  Shep. 
Touch.  206.     See  12  Q.  B.  767. 

(o)  Doc  d.  Biddulph  v.  Mcakin, 
1  Ea.st,  456 ;  1  Jarm.  Wills,  734, 
5th  ed. 
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tion  of  the  facts  before  mentioned;  and  property  is 
seldom  spoke  of  as  premises,  unless  a  description  of 
it  is  contained  in  some  prior  part  of  the  deed.  Most 
of  the  words  used  in  the  description  of  property  have, 
however,  no  special  technical  meaning,  but  are  con- 
strued according  to  their  usual  sense  {p)  ;  and,  as 
to  such  words  as  have  a  technical  import  more 
comprehensive  than  their  ordinary  meaning,  it  is  very 
seldom  that  such  extensive  import  is  alone  relied  on : 
but  the  meaning  of  the  parties  is  generally  explained 
by  the  additional  use  of  ordinary  words. 

{p)  As  farm,  meadow,  pasture,  &o. ;  Shep.  Touch.  93,  94. 
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OF   FREE   TENURE. 


Section  I. 

Of  the  Origin  of  Free  Tenure. 

A  Freeholder,  who  is  possessed  of  land  for  an 
estate  in  fee  simple  (a),  is  said  to  be  seised  thereof  in 
his  demesne  as  of  fee  (t).     For  to  be  seised  of  a  thing 
Seisin.  is  to  be  possessed   thereof,  the  word  seisin  meaning 

possession;  and  land  in  the  freeholder's  own  occupa- 
tion is  said  to  be  in  his  demesne  (c).  The  words  seised 
and  seisiyi  were  originally  used  to  describe  any  kind  of 
l)ossession,  whether  of  land  or  chattels,  or  even  of  a 
mere  right  (rf).  But  afterwards  they  came  to  be  used 
in  a  limited  sense,  to  express  the  possession  of  a  free- 
holding,  that  possession  which  alone  was  recoverable 
in  a  real  action  {e).  Now  the  estate  of  the  freeholder 
seised  of  land  in  his  demesne  as  of  fee  may  be  con- 
sidered in  two  aspects:  first,  as  regards  the  lord  of 
whom  he  holds  his  land;  secondly,  as  regards  all  other 

(a)  See  ante^  p.  6.  by    his    leasehold   or    copyhold 

(6)  Bract,  fo,  256  b ;  Litt.  s.  tenants :    though  they  can  now 

10.  obtain    complete    legal    protec- 

(c)  Bract,  fo.  263  a;  Co.  Litt.  tion  of  their  own  interests ;  see 

17  a.     As  the  early  law  did  not  ante^  pp.  18, 27  ;  Vinogradoff ,  Vill. 

recognise    the    possession   of   a  inEng.,223;  P.  &  M.  Hist.  Eng. 

termor,  or  a  tenant  in  villenage,  Law,  i.  211,  844. 

land  occupied    by    one   or  the  (d)  See  ^laitland,  L.  Q.  B.  i. 

other  was  considered  in  law  to  324;  Bract,  fo.  206,  252  a,  264  a; 

remain      in     the      freeholder's  Litt.  ss.  10,  183,  217,  233,  541, 

demesne.     So  that  to  this  day  667 ;  Co.  Litt.  869  b. 

the  freeholder  is  seised   in  his  (e)  Litt.  s.  324 ;  Co.  Litt.  17  a, 

demesne  of  the  land  occupied  200  b;  see  a«/<»,  pp.  17,  24. 
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persons.  It  is  proposed  first  to  discuss  the  relation 
between  the  freeholder  and  his  lord,  or  the  free 
tenure  (/)  of  land.  For,  although  in  modern  legal 
practice  the  relation  of  lord  and  freeholding  tenant 
is  rarely  brought  into  the  light,  yet  the  law  of  tenure 
determined  the  form  of  our  present  land  law.  And 
so  long  as  the  form  of  tenure  remains,  it  is  of  the 
first  importance  that  the  student  should  understand 
the  principles  which  determined  its  rules. 

It    has    been    already    mentioned    that    the   first  Principle  of 
principle  of  feudal  tenure,  that  all  land  is  held  of  the  tr^uced  by 
crown,  was  practically  introduced  into  English  law  wmiami. 
by  William  the  Conqueror  (</),  whose  grants  were  con- 
strued as  conferring  a  new  title  to  the  land  (A).     The 
grants  or  regrants  of  great  landed  estates  made  by 
him  to  his  own  followers  or  to  the  former  owners  were 
interpreted  by  the  royal  officers  of  justice  to  confer 
upon  the  grantees  an  estate  held  feudally  of  the  king; 
so  that  they  became  the  king's  tenants  in  capite,  that  Tenants  in 
is,  his  immediate  tenants.     The  estates  so  conferred 
appear  to  have  been  estates  of  inheritance,  passing  as 
of  right  to  the  heirs  of  deceased  grantees.     For  the 
hereditary  character  of  a  fief  {i)  had  been  recognized 
on  the  Continent  before  the  Norman  Conquest  (k) ;  so 
that  to  the  Normans  an  estate  held  feudally  would  be 
essentially  a  hereditary  estate.      And  at   the  very 
beginning  of  Henry  I.'s  reign  we  find  fees  established 
as  estates  of  inheritance  in  England  (1). 

The  present  incidents  of   free   tenure   owe  their  Origin  of 
existence  to  the  dealings  with  free  holdings  of  land,  jrel^tenure^ 

(/)  Antet  p.  12.  bound  himself  to  warranty  by 

Ig)  Ante,  pp.  12 — 14.  confirmation. 

{h)  Bracton  says  (fo.   389  b)  (i)  Ante,  p.  19. 


ig)  Ante,  pp.  12 — 14.  confirmation. 

{h)  Bracton  says  (fo.   389  b)  (i)  Ante,  p. 

that  the  king  is  not  bound  to  (k)  Stubbs,  Const.  Hist.  §  93, 


warrant  the  gift  of  his  prede-  vol.  i.  p.  254,  2nd  ed. 
oessors  who  reigned  before  the  [l)  See  the  Charter  of  Liberties 
Conquest,  for  he  is  not  their  issued  by  Henry  I.  at  his  corona- 
heir,    unless    he    should    have  tion;    Stubbs,   Select  Charters, 


tion 
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which  took  i)lace  between  the  reign  of  William  the 
Conqueror  and  that  of  Edward  I.  The  relation  of 
feudal  landlord  and  tenant  seems  to  have  been  essen- 
tially restrictive  of  alienation  on  the  tenant's  part :  but 
in  England  the  right  of  a  tenant  in  fee  to  alienate  his 
holding  without  his  lord's  consent  was  gradually 
established  (m).  The  steps  by  which  this  was  accom- 
plished will  be  described  in  the  next  chapter.  It  is 
sufficient  to  say  here  that  it  appears  that,  as  a  matter 
of  fact,  alienation  by  feudal  tenants  must  have  begun 
soon  after  the  Conquest  (n) ;  and  it  is  certain  that 
before  the  close  of  the  period  referred  to  alienation 
had  extensively  prevailed  (o).  During  this  time,  how- 
ever, the  alienation  of  land  w^as  rarely  accomplished 
by  a  transfer  of  all  the  owner's  rights  therein,  such  as 
we  are  accustomed  to  at  the  present  day,  but  was 
Subinfeuda-  usually  effected  by  mhinfrndation ;  that  is,  by  the 
grant  of  a  fee  to  the  grantee  and  his  heirs  to  be  held 
by  them  as  tenants  of  the  grantor  and  his  heirs. 
Upon  the  subinfeudation  of  a  holding  the  grantor  and 
his  heirs  remained  the  tenants  of  their  own  superior 
lord,  and  a  new  tenure  {}))  was  created  between  the 
grantor  and  the  grantee,  the  former  becoming  a  mesne 
lord  iq)  between  his  new  tenant  and  his  own  superior 
lord  (?•).  The  relation  of  feudal  landlord  and  tenant 
thus  entered  into  was  one  of  mutual  obligation.  The 
lord  was  mainly  bound  to  warrant  his  tenant's  title  to 
the  lands  bestowed,  and  to  give  him  lands  of  equal 


100,  101,  2nd  ed.    And  see  P.  &  (o)   The   Hundred  Rolls  bear 

M.  Hist.  Eng.  Law,  i.  295 — 297.  witness  to  this. 

(w)  See  Bract,  fo.  46  b,  46  b,  (p)  See  ante,  p.  12. 

263  b.  (q)  Ante,  p.  7,  n.  (;;). 

(n)  Note  the  large  number  of  (r)  Thenceforward  tne  grantor 

instances  in  Domesday  in  which  was  no  longer  seised  of  the  land 

inaneria  described  as  part  of  the  in  his  demesne;  but  he  was  said 

estates  of  the  King's  tenants  in  to  hold  or  be  seised  of  the  land 

capite    are    held    of    them    by  vi  seit-ice,  and  was  regarded  as 

named  undertenants;    and   see  retaining  a  substantial  interest 

Round,  Eng.  Hist.  Review,  vii.  therein:  Bract,  fo.  80,  81,263:  P. 

15, 19,  Feudal  England,  295, 300.  &  M.  Hist.  Eng.  Law,  i.  211,  291. 
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value  if  he  was  ejected  by  any  one  who  showed  a 
superior  title  («).  The  tenant  was  bound  to  fealty  to 
his  lord,  and  to  do  him  the  services  stipulated  for  on 
the  bestowal  of  the  holding.  Thus  the  nature  and 
amount  of  the  services  which  could  be  required  of 
freeholding  tenants  were  determined  by  the  agree- 
ments made  between  lords  and  tenants,  or  their 
respective  predecessors,  when  the  tenure  between 
them  was  created  by^  the  gift  to  the  latter  of  fees  to 
be  held  of  the  former;  and  these  services  were  of 
innumerable  kinds  {t).  Under  the  influence  of  the 
king's  court  a  classification  of  tenures  was  gradually 
accomplished,  as  we  shall  see.  This  was  hardly 
effected,  however,  before  the  power  of  subinfeudation 
was  altogether  taken  away.  By  the  statute  18  Edw.  I. 
c.  1,  called  from  its  opening  words  the  statute  of  Quia 
EmptoreSy  liberty  was  given  to  every  free  man,  who 
was  a  tenant  in  fee  simple  of  land,  to  sell  his  holding 
or  part  thereof  at  will  (m),  so  nevertheless  that  the 
aUenee  should  hold  the  land  of  the  same  immediate 
lord  and  by  the  same  services  as  the  alienor  held  it 
before.  Thenceforward  it  has  been  impossible  to 
create  a  new  tenure  upon  the  grant  of  a  fee;  for  a 
tenant  in  fee  simple,  though  enabled  freely  to  part 
with  his  land  by  substituting  another  tenant  in  his 
place,  is  by  this  statute  restrained  from  granting  his 
land  or  any  part  thereof  to  another  for  an  estate  in  fee 
simple  to  be  held  of  himself.  After  the  statute,  a 
freeholder  in  fee  could  no  longer  make  himself  a 
mesne  lord.  So  that  the  tenures  of  fee  simple  estates, 
which  were  in  existence  just  before  the  statute  passed, 
became,  as  it  were,  stereotyped;  and  the  fact,  that  no 

(a)   See  Glanv.  ix.   4;   Bract.  alienation  without  his  license; 

fo.  37,  80  b,  880  b,  381  b.  a  liberty,  which  they  were  after- 

(0  Bract,  fo.  36  a.  wards  allowed,   subject    to  the 

{H}  The  statute  was  not  con-  payment  of  a  fine ;  stat.  1  Edw. 

Rtrued  as  giving  to  the  king's  III.  st.  2,  c.  12;  Co.  Litt.  43. 

tenants    wi    capitc     liberty     of 
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The  Domes- 
day survey. 


new  tenure  of  an  estate  in  fee  simple  could  be  any 
longer  created  by  agreement,  undoubtedly  tended  to 
simplify  the  law  of  tenure. 

We  may  be  helped  to  a  better  understanding  of  the 
operation  of  the  law  of  free  tenure,  if  we  glance  at  the 
different  kinds  of  holding  to  which  it  was  applied.  For 
William  the  Conqueror's  land  settlement  consisted 
rather  in  the  confiscation  of  landlords'  property  than 
in  the  disturbance  of  the  cultivators  of  the  soil ;  and 
his  law  of  feudal  tenure  at  first  affected  only  the  chief 
landowners'  estates,  leaving  the  old  Saxon  customs  in 
force  as  to  subordinate  landholders.  But  afterwards 
the  law  of  tenure  spread  downwards,  and  was  applied 
to  humbler  fonns  of  landholding  than  that  usually 
enjoyed  by  the  great  men  of  the  kingdom. 

We  gather  from  the  Domesday  survey,  taken  towards 
the  end  of  the  Conqueror's  reign,  that  in  each  county 
large  tracts  of  land  belonged  to  the  king  or  were  held 
by  his  tenants  in  capite.  The  tenant  in  capite  was 
sometimes  an  ecclesiastical  corporation,  such  as  Battle 
Abbey  or  St.  Paul's  Church,  sometimes  a  great  noble 
or  other  layman.  Each  tract  of  land  of  the  king  or 
his  tenant  in  capite  is  described  in  detail  in  Domesday 
book ;  and  is  generally  found  to  consist  of  several 
holdings  which  are  often  called  maneria,  manors,  and 
are  sometimes  spoken  of  as  riZte,  vills  or  towns.  It  is 
generally  stated,  with  regard  to  each  of  such  holdings, 
that  there  are  so  many  villani  (x),  or  holders  of  land 
Bordarii;  co-  in  villenage,  so  many  hordarii  or  cotarii,  that  is, 
cottiers,  and  so  many  aeiTi  or  bondmen.  Sometimes 
the  extent  of  the  holding  of  the  viUamis  is  specified. 
And  it  is  sometimes  mentioned  that  so  much  land 
pertains  to  the  demesne  of  the  holder  of  the  manor  (y). 
Now  it  appears  that  the  estate  or  holding  which  is 

(x)  See  Co.  Litt.  6  b.  of  Middlesex ;  Domesday,  i.  127 

iy)  See  especially  the  survey      — 130. 


Maneria. 
VUUe. 

Villani. 

Bordarh 
tar  a ;  scrvi. 


Lord's 
demesne. 
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in  Domesday  described  as  maneHum,  or  tilZa,  was  a 
village  together  with  a  parcel  of  land,  which  was  culti- 
vated upon  the  common  field  system  of  husbandry  by 
the  villani,  or  villagers  (z).  Each  villanus  had  a  house 
and  a  certain  quantity  of  arable  land,  which  lay  in 
scattered  strips  in  the  common  fields  of  the  vill,  of 
which  there  were  generally  three.  Besides  arable 
land,  the  vill  usually  contained  meadow  land,  also 
held  in  strips  by  the  villani^  but  commonable  accord- 
ing to  the  regulations  of  the  community  during  certain 
seasons  of  the  year  (a).  In  the  demesne  of  the  holder 
of  the  vianerium  there  was  usually  a  mansion,  or 
manor-house,  for  the  occupation  of  himself  or  his 
bailiff,  and  a  certain  quantity  of  arable  and  meadow 
land,  also  in  scattered  strips.  Sometimes  the  cottiers 
held  a  few  strips  of  arable  land  besides  their  cottages. 
The  barren  lands  which  adjoined  formed  the  wastes 
of  the  vill  or  manor,  over  which  the  cattle  of  the 
various  tenants  were  allowed  to  roam  in  search  of 
pasture  (6).  In  early  times  after  the  Conquest,  the 
villanus  appears  to  have  generally  held  his  land  by 
performing  services,  which  were  then  regarded  as 
servile ;  such  as  ploughing  the  lord's  land,  and  doing 
other  field  labour  for  the  lord.  The  amount  of  work 
and  payments,  which  could  be  required  from  a 
villanus 9  as  his  services,  were  regulated  by  custom. 
As  time  went  on,  the  labour-service  was  often  com- 
muted into  a  money  payment  (c).  Tenure  in  villenage 
has  been  already  briefly  noticed  (d),  and  will  be 
further  described  in  treating  of  copyhold  tenure,  to 
which  it  gave-  rise.  It  has  been  mentioned  here  in 
order  to  show  the  nature  of  the  most  important  kind 

(a)  Seebohm,  English  Village  79,  84,  90. 

Community,  ch.  i — iii. ;  see  also  (6)  See  Vinogradoff,  Vill.   in 

Williams  on  Commons,  89 — 66,  Eng.,  Essay  II.,  ch.  ii. 

66—70;   P.    &  M.    Hist.    Eng.  (c)  Seebohm,  Eng.  Vill.  Comm., 

Law,  i.,  582  sq.  ch.  ii.,  ss.  5—12,  pp.  40—81. 

(a)  See  Williamson  Conmions,  {d)  Ante,  pp.  16,  17,  20. 
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of  freeholding  at  the  time  of  the  Domesday  survey, 
namely,  the  maneriinn  or  agricultural  estate;  which 
may,  perhaps,  be  said  to  have  been  the  unit  of  free 
tenure  ;  a  large  landed  estate  consisting  in  those  days 
of  a  number  of  inaneHa,  as  at  the  present  day  it 
consists  of  a  number  of  farms  (e).  There  are,  how- 
ever, many  cases  in  Domesday  in  which  some  person 
named  in  the  survey  holds  a  specified  quantity  of 
land  as  undertenant  of  the  holder  of  a  manerium ; 
and  such  holdings  appear  to  be  also  freeholdings  (/). 
In  very  many  instances  the  manerium  described  is  not 
in  the  demesne  of  the  king's  tenant  in  cajnte,  but  is 
held  of  him  by  some  named  undertenant,  so  that  the 
tenant  in  capite  has  but  a  mesne  lordship  in  the  land 
of  which  his  tenant  is  seised  in  demesne.  But  it  is 
not  common  in  Domesday  to  find  more  than  one 
mesne  lord  between  the  freeholder  seised  in  his 
demesne  and  the  king. 

As  we  have  seen  (</),  when  the  law  of  feudal  tenure 
by  military  service  was  introduced  into  England,  it 
was  applied  first  to  the  estates  of  the  king's  tenants 
in  capite  and  the  maneriu,  which  they  contained.  By 
grants  and  subinfeudation  divers  sub-manors  and 
smaller  estates  were  created,  and  new  holdings  were 
made  by  reclamation  of  waste  lands  (A).  Thus  arose 
Manors.  the  estates,  which  we  now  call  manors,  every  one  of 

which  is  of  a  date  prior  to  the  Statute  of  Quia 
Emptores  (i),  except,  perhaps,  some  which  may  have 

(e)  A  manerium  was  in  fact  in  been  held  by  knight  service  ;  see 

those  days  the  quantity  of  land  Round,  Eng.  Hist.  Review,  vii. 

which  was  usually  let  to  farm,  12,  18, 19  ;  Feudal  England,  295, 

ad  firnumiy  that  is,  at  a  certain  306,  307- 

yearly   sum,  whenever    such  a  (g)  AntCy  pp.  12 — 15. 

method  of  getting  the  profits  was  (h)  See  Heame's  Liber  Niger 

adopted ;  see    Domesday,  i.   8 ;  Scaccarii,  vol.  i. ;  Hundred  Rolls, 

iii.  (Boldon  Book),  665;  Domes-  temp.  Edw.  I. ;    Bract,  fo.  434; 

day  of  St.  Paul's,  122  sq. ;  P.  &  Fleta,  lib.  iv.  c.  15,  §  9  ;  P.  &  M. 

M.  Hist.  Eng.  Law,  ii.  111.  Hist.  Eng.  Law,  i.  682  sq.,  596. 

(/)  And  in  most  cases  to  have  (i)  18  Edw.  I.  c.  1. 
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been   created   by  the  king's   tenants  in   capite  with 
licence  from  the  crown  (k).     But,  besides  the  vianeria 
of  the  great  landowners  and  their  undertenants  by 
subinfeudation,  there  was  another  kind  of  free  hold- 
iiifj,  which,  at  the   time   of   the   Domesday   survey, 
was    almost  entirely  confined   to   the   north-eastern 
counties  (Z),  but  by  the  time  of  Edward  I.  is  ascer- 
tained to  have  extended  to  the  Midland  counties  (m)  ; 
and    which   seems   to   have    steadily  increased    and 
spread.     This  was  the  holding  of  the  liber  socheman-  Liber  socJie- 
fiiis  or  liber  tenens,  the  free  man,  who  held  his  land  ^^^^  ** 
by  fixed  agricultural  ser^-ices  or  money  rent,  and  was 
subject  to  the  jurisdiction  of  the  lord's  court  (?«).     As 
this  class  of  liberi  tenentes  increased,  the  free  holdings 
which  were  not  manors,  but  merely  parcels  of  land 
held  of  a  manor,  increased  in  number  and  importance. 
In  the  course  of  time  the  freeholders  became  the  most 
prominent  class  of  tenants  of  a  manor,  and  the  Court  Court  baron. 
baron,  the  lord's  court,  wherein  the  freeholders  were 
l)oth  suitors  and  judges,  was  regarded  as  an  inseparable 
incident  of  every  manor  (o).     The  tenure  of  .the  liber  Socage 
sochemannns  gave  rise  to  tenure  in  socage,  of  which    ®^^''® 
we    shall    have    more    to    say  further   on  (p).    In 
addition    to    agricultural    estates   and    the  holdings 
thereon,  we  find  in  Domesday  a  third  species  of  free  Houses  in 
holding^  namely,  houses  in  cities  or  boroughs,  held  by    ^^^^^ 
the  hurgenses,  or  burgesses,  generally  at  money  rents.  Burgenses. 
The  law  relating  to  this  class  of  holding  was  determined 

^  {k)  1   Watk.   Cop.    15  ;    ante,  (n)  Nichols,  Histor>'  of  Leices- 

"p.  39,  n.  (m).  ter,  Introd.,  vol.  i.  p.  xlvi. 

{/)  Leicester, Lincoln, Norfolk,  (o)  See  Co.  Litt.  58  a;  Kitchen 

Northampton,  Nottingham,  and  on  Courts  Leet,  vi.   6—8,   105 

Suffolk ;  see  the  abstract  of  popu-  —115;  2  Black.   Comm.   90;  y 

lation  given  by  Sir  H.  Ellis,  In-  Black.    Comm.    33 ;     Maitland, 

troduction  to  Domesday,  vol.  ii.  Selden  Society,  vol.  ii.  Ixi.  sq. ; 

pp.  419«3. ;  Seebohm,  Eng.  Vill.  Vinogradoff,  Vill.   in  Eng.,  387 

Comm.,  86.  —390  ;  P.  &  M.  Hist.  Eng.  Law, 

(m)  See  the   Hundred  Rolls,  i.  658  sq. 

7  Edw.   I.   (survey  of  Bedford,  {p)  See  Glanv.  vii.  3 ;   Bract. 

Bucks,  Cambridge,  Hunts,  and  fo.   77   b ;    Britt.   lib.   iii.   c.   2, 

Oxon).  §§  7—12  ;  Litt.  ss.  117-119. 
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Tenure  in 
burgage. 


by  the  custom  of  each  particular  borough  (q).  The 
tenure  of  houses  in  ancient  boroughs  was  after- 
wards known  as  tenure  in  burgage  (r) ;  and  the 
customs  were  often  highly  advantageous  to  the 
holders.  By  the  time  of  Edward  I.  there  appears  in 
records  such  a  multiplication  of  mesne  lordships, 
over  burgage  tenements  as  well  as  manors,  and  such 
an  increase  of  freeholding  tenants  of  manors,  as 
clearly  shows  the  large  extent  to  which  subinfeudation 
had  prevailed  («). 


Section  II. 


Of  the  Classification  of  Free  Tenures. 

King  Henry  II.  not  only  appointed  permanent 
judges  of  the  King's  Court  (0,  but  ordained  a  special 
remedy  in  that  court  for  all  persons  wrongfully  dis- 
seised of  their  free  tenements  (w)-  The  King's  Court 
was  thus  thrown  open,  as  a  court  of  first  instance,  to 
the  resort  of  landholders  generally  (x) ;  this  caused 
the  various  kinds  of  holding  above  described  to  be 
submitted  to  the  test  of  a  general  judge-made  law ; 
Classification  and  SO  a  classification  of  tenures  was  gradually  accom- 
plished. The  first  distinction  made  was  between  free 
tenure  and  tenure  in  villenage,  which  was  regarded 
as  base  or  servile  tenure ;  the  freeholder  only  being 


of  tenures. 


{q)  See  Domesday,  vol.  i.  pp. 
1  (Dover),  100  (Exeter),  164 
(Oxford),  189  (Cambridge),  262 
(Chester),  280  (Nottingham  and 
Derby),  386  (Lincoln) ;  vol.  ii.  p. 
104  (Colchester) ;  Stubbs,  Select 
Charters,  87—91,  110—112. 

(r)  Glanv.  xii.  8 ;  Bract,  fo. 
273  a ;  Britt.  lib.  iii.  c.  2,  §  10 ; 
Litt.  88. 162—171 ;  P.  &  M.  Hist. 
Eng.  Law,  i.  275,  629  sq. 

(a)  See  the  survey  of  the  coun- 
ties   of    Bedford,  Buckingham, 


Cambridge,  Huntingdon  and  Ox- 
ford, made  in  the  seventh  year 
of  Edw.  I.  Rot.  Hund.  ii.  821  sq. 

{t)  Ante,  p.  9,  n.  (d). 

(//)  Viz.  the  assize  of  novel  (or 
recent)  disseisin;  Glanv.  xiii.  32 
sq.;  ante,  p.  17  n.  (m). 

(x)  Before  this  the  King's 
Court  had  been  mainly  for  great 
men  and  great  causes  ;  see  P.  <& 
M.  Hist.  Eng.  Law,  i.  62,  86, 
116,  124, 125,  ii.  47. 
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iiccorded,   and  the   tenant  in  villenage  denied,  the 
remedy  so  given  (y).    Free  tenures,  again,  were  either  Classification 
lay  or  else  spiritual  or  ecclesiastical  (z).    Lay  tenures  tenures 
were   mainly  of    two    kinds — knight's    service,   and 
socage.     Of  spiritual  tenures  we  need  only  mention 
frankalmoign  (a). 

The  incidents  of  tenure  by  knight's  service,  which  incidents  of 
was  the  most  honourable  species  of  free  tenure,  were  knight's^ 
these : — First,  the  tenant  was  bound  to  discharge  the  service. 
obligation  of  military  service  annexed  to  his  holding. 
The  feudal  obligation  of  military  service  was  a  royal 
service  due  to  the  king  from  his  immediate  military 
tenants  (b) ;  and  the  tenant  by  knight's  service  of  a 
mesne  lord  would  generally  be  bound  to  perform  this 
royal  service,  and  to  acquit  his  lord  therefrom  to  an 
extent  proportionate  to  the  value  of  his  holding  (c).   In 
and  after  the  reign  of  Henry  II.  the  obligation  of  per- 
sonal military  service  seems  to  have  become  generally 
commuted,  in  the  case  of  the  tenants  of  mesne  lords, 
for  a  money  payment  called  scutage  or  escuage  (d),  Scutageor 
and  assessed  first  by  the  Crown,  and  afterwards  by  ®^^s® 
the  authority  of  Parliament  (e).    But  scutage  and  the 
feudal  obligation  of  military  service  became  obsolete 


{y)  Bract,    fo.    7,    26,    207  a,  servitium  sciUif  service   of    the 

208  b ;  ante,  p.  17  ;  see  Vinogra-  shield,    Dialogus  de  Scaccario  I. 

doff,  Vill.  in  Eng.  81—83.  ix. ;  Stubbs,  Select  Charters,  201, 

(2)  Glanv.  xiii.  23,  25 ;  Bract.  2nd  ed. ;    Litt.   s.  95 ;    Madox, 

fo.  207  a,  286 ;  Co.  Litt.  95  a.  Hist.  Exch.  i.  619. 

(a)  See  Litt.  s.  137;  P.  &  M.  (e)  Stubbs,  Const.  Hist.  §§  161, 

Hist.  Eng.  Law,  i.  218.  162 ;    Madox,    Hist.   Exch.   ch. 

(6)  See  Stubbs,  Const.  Hist.  xvi. ;  P.  &  M.  Hist.  Eng.  Law, 
§§  96,  183,  162,  238;  Madox,  i.  245—254.  It  appears,  how- 
Hist.  Exch.  i.  620 ;  Round,  Eng.  ever,  that  scutage  was  not  first 
Hist.  Rev.  vi.  433 ;  Feudal  Eng-  introduced  by  Henry  II. ;  men- 
land,  248;  P.  &  M.  Hist.  Eng.  tion  of  scutage  is  found  in  a 
Law,  i.  230  sq.,  242,  243.  charter  of  Henry  I. ;    and  the 

(c)  Bract,  fo.  36;  Round,  principle  must  have  existed 
Eng.  Hist.  Rev.  vii.  11,  12,  15,  from  the  beginning  of  military' 
19  ;  Feudal  England,  295  sq.  tenure  ;  Round,  Eng.  Hist.  Rev. 

(d)  Scutagium  (in  French  vi.  629  sq. ;  Feudal  England, 
escuagc)      meaning      originally  268  sq. 
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after  the  reign  of  Richard  II.,  if  not  earlier  (/).  The 
military  tenant  was,  moreover,  at  first  expected,  and 
afterwards  obliged,  to  render  to  his  lord  pecuniary 

Aids.  aids  to  ransom  his  person  if  taken  prisoner,  to  help 

him  in  the  expense  of  making  his  son  a  knight,  and 
in  providing  a  portion  for  his  eldest  daughter  on  her 
marriage  ((j).    On  entering  upon  his  estate,  the  tenant 

Homage.  was  bound  to  do  homage  to  his  lord,  kneeling  to  him 
and  professing  to  become  his  man  ;  he  was  also  bound 

Fealty.  to  take  an  oath  of  fealty  to  him  (h).     An  heir  of  full 

Belief.  age  was  required  to  pay  a  fine,  called  a  relief,  on 

succeeding  to  his  ancestor's  estate  (i).  If  the  heir 
were  under  age,  the  lord  had,  under  the  name  of 

Wardship.  wardship,  the  custody  of  the  body  and  lands  of  the 
heir,  without  account  of  the  profits,  till  the  age  of 
twenty-one  in  males,  and  sixteen  in  females  (A).  In 
addition   to  this,   the    lord    possessed    the  right  of 

Marriage.  marriage  {maritugiiun) ,  or  of  disposing  of  his  infant 
wards  in  matrimony  (/).  And  if  a  male  heir  refused 
a  suitable  match,  he  was  to  forfeit  a  sum  of  money 
equal  to  the  value  of  the  marriage — that  is,  what  the 
suitor  was  willing  to  pay  down  to  the  lord  as  the 
price  of  marrying  his  ward;  and  double  the  market 
value  was  to  be  forfeited  if  a  male  ward  presumed  to 

(/)  2    Stubbs,     Const.    Hist.  Litt.  s.  112  ;  P.  &  M.  Hist.  Eng. 

§  275,  p.  621,  2nd  ed. ;  Co.  Litt.  Law,  i.  288  sq, 
72  b ;  P.  &  M.  Hist.  Eng.  Law,  (k)  Glanv.  vii.  9—12 ;  Bract, 

i.  281,  232,  245—254.  fo.  86 ;  Fleta,  fo.  4 ;  Litt.  s.  103 ; 

ig)  Glanv.   ix.    8;    Bract,   fo.  P.  &  M.  Hist  Eng.  Law,  i.  299 

36  b  ;  Magna  Carta  Job.  art.  12,  sq.    A  wardship,  or  the  interest 

14,  15 ;  Stubbs,  Select  Charters,  of  a  lord  in  the  body  and  lands 

298,  299,  2nd  ed. ;  P.  &  M.  Hist.  of  his  ward,  was  regarded  as  a 

Eng.  Law,  i.  330.    The  amount  chattel  saleable  and  devisable  by 

to  be  taken  as  aids  pour  /aire  will,  and  was  afterwards  classed 

fils  chevalier  et  pourfille  marier  as  a  chattel  real ;  Bract,  fo.  87  a ; 

were  fixed  bv  stats. '3  Edw.  I.  Fleta,  fo.  6;  Britt.  liv.  3,  ch.  2, 

c.  36,  &  25  Edw.  III.  st.  5,  c.  11.  §  2 ;  Y.  B.  32  Edw.  I.  186 ;  Co. 

(h)    Saving    always   his    alle-  Litt.  85  a,  118  b ;  P.  &  M.  Hist, 

giance  to  the  king ;   Glanv.  ix.  Eng.  Law,  ii.  116. 
1;  Bract,  fo.  77  b— 80 ;  Litt.  ss.  (/)  Glanv.     \ni.     12;     Bract. 

85—94;    P.   &    M.   Hist.   Eng.  80  b— 91  b  ;  Fleta,  fo.  9  ;  Britt. 

Law,  i.  277  sq. ;  ante,  p.  13,  n.  {q).  liv.  3,  ch.  2. 

(i)  Glanv.  ix.  4  ;  Bract,  fo.  84 ; 
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marry  without  his  lord's   consent  (//i).     If  a  female 

heir  refused   the  match   tendered  by  her  lord,   he 

might  hold  her  lands  until  she  attained  twenty-one, 

and   further  until   he  had  taken   the  value  of  the 

marriage  (n).      The    king's    tenants   in  capite  were, 

moreover,  subject  to  many  burdens  and  restraints, 

from  which  the  tenants  of  other  lords  were  exempt  (o). 

Again,  every  lord  who  had  two  or  more  free  tenants, 

had  a  right  to  compel  them  to  do  suit  of  court ;  that  Suit  of  court. 

is,  duly  to  attend  and  to  aid  in  transacting  the  business 

of  the  lord's  court,  or  court  baron  (j)),  wherein  his  Court  baron. 

freeholders  were  judges  as  well  as  suitors  (q).    Lastly, 

on  failure  of  the  tenant's  heirs,  his  lord  had  the  right 

to  have  the  lands  again  as  his  escheat  (r) ;  that  is,  as  Escheat. 

falling  in  to  the  lord,  who  or  whose  predecessors  had 

granted  the  fee  («)  now  brought  to  an  end  for  want 

of  heirs.     The  tenant's  heirs  might  fail  either  from 

natural  causes  or  by  reason  of  his  or  their  attainder,  Attainder. 

or  corruption  of  the  blood  so  as  to  lose  its  inheritable 

quality.     This  was  the  legal  consequence  of  judgment 

of  death  or  outlawry  (t)  for  treason  or  felony,  and  of 

abjuring  the  realm  (m).    Escheat  upon  attainder  was, 

however,  subject  to  the  right  of  the  Crown  to  hold  for 

a  year  and  a  day,  and  to  waste  the  attainted  person's 

(m)  StatB.  20  Hen.  III.  c.  6, 7 ;  jurisdiction  of  the  lord's  court, 

3  £dw.  I.  c.  22  ;  Litt.  s.  110.  see  Maitland,  Select  Pleas  from 

(n)  Stat.  3  Edw.  I.  c.  22 ;  Co.  Manorial  Courts  (Selden  Socy.), 

Litt.  79  a.  Introd.  xxxviii.  sq. ;  Vinogradoff, 

(o)  As  for  an  heir  of  full  age  ViU.  in  Eng.  Essay  II.  ch.  v. ; 

to  pay  a  whole    year's  profits  P.   <fe    M.   Hist.   Eng.   Law,   1. 

on  succeeding  to  his  ancestor's  558  sq. 

estate  for  primer  seisin;  for  an  (r)  P.  &  M.  Hist.  Eng.  Law, 

infant  heir  to  sue  out  his  livery  i.  382. 

on  coining  of  age,  that  is,  to  pay  (s)  Ante,  p.  88. 

half  a  year's  profits  for  taking  (t)  A  criminal  who  flies  from 

possession;  involuntary  knight-  justice  may  by  due  process  be 

hood  in  certain  cases  ;  and  fines  outlawed,  or  put  out  of  the  pro- 

for    alienation ;    see    Co.    Litt.  tection  of  the  law ;   Bract,  fo. 

77  a,    87    a,  n.  (1)  ;    2   Black.  124  sq.  \  4  Black.  Comm.  319. 

Comm.  66 — 72.  (u)  Criminals,  who  took  sanc- 

(p)  /.c,   Curia   Baronis,  the  tuary,   had    the    alternative  of 

lord's  court.  coming  out  to  stand  their  trial, 

{q)  For    an    account    of    the  or  of  confessing  their  crime  and 
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lands — a  right  usually  compounded  for  (r).  And  the 
lands  of  one  attainted  for  high  treason  were  forfeited 
absolutely  to  the  Crown,  and  did  not  escheat  to  the 
lord  of  the  fee  (x). 


Grand 
serjeanty. 


Littleton. 


Tenure  by  grand  serjeanty  (jj)  was  reckoned  equiva- 
lent to  knight's  service,  being  subject  to  the  same 
burden  of  the  lord's  right  of  wardship  and  marriage. 
According  to  Bracton,  to  hold  by  grant  serjeanty  was 
to  hold  lands  of  the  king  or  some  other  lord  by 
rendering  to  the  king,  as  royal  service,  some  special 
service,  other  than  knight's  service  or  scutage,  per- 
taining to  the  king  or  the  defence  of  the  realm,  and 
valued  at  five  pounds  or  more  (z).  But  in  Littleton's 
day  (a),  grand  serjeanty  was  limited  to  cases  where  a 
man  held  lands  of  the  king  by  such  services  as  he 
ought  to  do  in  his  own  person  to  the  king,  as  to  carry 
the  king's  banner,  or  to  be  his  marshall,  or  to  carry 
his  sword  before  him  at  his  coronation,  or  to  do  other 
like  ser\dces(6). 


Socage 
tenure 


Free  socage  appears  to  have  been  originally  the 
name  of  the  tenure  of  the  liheii  sochemanni  (r),  a 
class  of  landholders  whose  existence  dates  from  before 
the  Norman  Conquest,  but  who  were,  as  we  have  seen, 
rarely  found  at  the  time  of  the  Domesday  survey 


abjuring  and  leaving  the  realm ; 
Bract,  fo.  136.  Privilege  of  sanc- 
tuarj'  was  finally  abolished  by 
Stat.  21  Jac.  I.  c.  28,  s.  7. 

(r)  Glanv.  vii.  17:  Bract,  fo. 
23,  129,  130;  Britt.  liv.  1,  ch.  6, 
§  3 ;  Co.  Litt.  13  a,  92  b,  890  b, 
391  a;  4  Black.  Comm.  380; 
Bac.  Abr.  Forfeiture,  Outlawry 
(D). 

(x)  Stat.  26  Edw.  lU.  st.  5, 
c.  2  ;  8  Inst.  18. 

{y)  See  P.  &  M.  Hist.  Eng. 
Law,  i.  2C2s5.,303,  304. 

(z)  Bracton  instances  finding 
the  king  a  man  or  several  men 


armed,  horse  or  foot,  for  his 
army;  Bract,  fo.  35  b— 37  a, 
87  b;  Fleta,  fo.  5;  see  Britt. 
liv.  3,  ch.  2,  §  6  and  note, 
Nichols's  ed. 

(a)  Littleton  was  a  judge  in 
the  reign  of  Edward  IV.,  and 
wrote  a  treatise  on  Tenures, 
which  is  a  book  of  authority. 

(6)  Litt.  8.  153. 

ip)  So  called  chiefly  to  distin- 
guish them  from  the  iHllani 
sochemanni  on  the  ancient  de- 
mesne of  the  Crown;  see  post, 
p.  69,  n.  (w) ;  Vinogradoff,  Vill. 
in  Eng.  196. 
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beyond  the  range  of  the  north-eastern  counties  (ci). 
The  sochemanni  appear  to  have  been  so  called  because 
they  were  subject  to  their  lord's  soke  (Anglo-Saxon, 
soc)  that  is,  his  right  or  liberty  of  jurisdiction  (c) :  Soc. 
but  as  early  as  Bracton's  time  this  derivation  of  the 
term  was  overlooked,  and  the  origin  of  the  word  socage 
was  referred  to  the  French  word  soc,  a  ploughshare  (/), 
sokemen  being  generally  engaged  in  cultivating  the 
land  (g).  Liberi  sochonanni  seem  to  have  been  free 
men  holding  their  lands  by  yielding  rent  in  money 
and  rendering  services,  which  were  generally  of  an 
agricultural  nature,  but  fixed  in  amount  and  far  less 
onerous  than  the  labour  services  of  the  villaui  (li).  In 
course  of  time  these  services  were  generally  commuted 
for  money  payments  (i).  And  the  class  of  freeholders, 
who  held  parcels  of  land  from  the  lord  of  a  manor  at 
rent  in  money  or  fixed  agricultural  services,  appears 
to  have  steadily  spread  and  increased  (k) ;  whilst  at 
the  same  time  the  term  free  socage  was  extended  to 
denote  the  tenure  of  such  freeholders,  as  well  as  of 
the  original  class  of  free  sokemen  {[).     So  that  by  the 

(d)  AntCj    p.   43.      There  are  Domesday,  i.  179  a  (services  of 

several  instances  in  Domesday  of  householder  in  Hereford) ;  Liber 

land  having  been  held  in  King.  Niger  Petroburgensis  (circa  A.  D. 

Edward's  time  by  socJiemanni,  1125)  published  as  an  appendix 

which  was  not  so  held  at  the  to  the  Chronicon  Petroburgense 

time  of  the  survey,  especially  in  (Camden  Society),  pp.  167 — 166, 

Bedfordshire;  see  Domesday,  i.  172,   178,   where    compare    the 

11a,  13  b,  14  b,  132  b,  134, 140  b,  services  of  the  socJienianni  with 

141,  190,  191,  209—218.  those  of  the  villani  ;  Glanv.  vii. 

(c)  Somner  on  Gavelkind,  130  1,  3,  9,  11 ;  Bract,  fo.  35  b,  77  b, 

sq.,  2nd  ed. ;  2  Black.  Comm.  80.  85  b,  207  a,  209  a  ;  Britt.  liv.  3, 

As  to  the  meaning  of   soc,  see  ch."  2,  §§  5,  7;  Rot.  Hund.  ii.470, 

Maitland,  Select  Pleas  in  Man-  475,  484,  501,  691,  608,  656,  677, 

orial    Courts,    Selden    Society,  752,  846,  871 ;  Vinogradoff,  Vill. 

xxii. ;  P.  &  M.  Hist.  Eng.  Law,  in  Eng.  196  sq.,  308  sq. 

l  274.  (i)  Litt.  s.  119. 

(/)  DuCange,  Gloss,  sub  verb.  (A)  See     Nasse,    Agricultural 

Socagium,  Soccus,2 ;  Litt.  s.  119.  Community  of  the  Middle  Ages 

(g)  Bract.  77  b.  (English    translation),    32—36  ; 

{h)  Thus  a  sokeman  might  have  Seebohm,  English  Village  Com- 

to  plough  for  his  lord  three  times  munity,  86  and  note. 

a  year  and  do  a  few  days'  extra  (Z)  Bract,     fo.    37    a,    77    a, 

work  at  harvest  time,  where  a  207  a ;  Vinogradoff,  Vill.  in  Eng. 

viUan  would  have  to  work  three  198 ;  P.  &  M.  Hist.  Eng.  Law, 

days  a  week  for  his  lord.     See  i.  273 — 275. 

W.R.P.  E 
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time  of  Edward  I.,  the  free  tenants  of  a  manor,  holding 
their  land  in  socage,  often  at  a  money  rent,  had  become 
prominent  members  of  the  agricultural  community  (m) ; 
whilst  the  villani  of  that  period,  of  whose  tenure  the  * 
servile  conditions  are  often  especially  noted  in  records, 
occupied  an  inferior  position  (n).  Besides  the  services 
incident  to  tenure  in  free  socage,  the  tenant  was  bound 
to  take  an  oath  of  fealty  to  his  lord ;  sometimes, 
indeed,  he  owed  no  other  service  than  fealty  (o):  but 
homage,  the  invariable  incident  of  military  tenure, 
was  rarely  required  of  him  (p).  The  statutory  aid^ 
jMmr  Jille  marier  and  iwur  /aire  Jih  chevalier  were 
incumbent  on  tenants  in  socage  as  well  as  by  knight's 
service  (7).  In  all  cases  of  annual  rent,  the  relief  paid 
on  succession  by  the  heir  of  tenant  in  socage  was 
fixed  at  one  year's  rent  (r).  Suit  of  court  and  escheat 
were  incident  to  socage  as  to  military  tenure  (?"). 
The  main  difference  between  the  two  forms  of  tenure 
Wardship  and  was  in  the  matters  of  w^ardship  and  marriage,  which, 
in  the  case  of  an  infant  heir  of  a  tenant  in  socage, 
devolved,  not  upon  his  lord,  but  on  his  nearest  relation 
to  whom  the  inheritance  could  not  descend ;  and  by 
a  Statute  of  Henry  IIL,  the  guardian  in  socage  was 
made  accountable  to  the  heir  for  the  profits  of  the 
land,  and  prohibited  from  selling  the  marriage,  save 
to  the  heir's  advantage  (s). 


Incidents  of 
socage. 

Fealty. 


Aids 


Keliet 


marriage  m 
socage 


As  time  went  on,  the  term  socage  was  applied  as  a 
general  name  for  all  tenures,  where  the  tenant  held  of 


(m)  As  to  the  freeholding 
tenants  of  the  manor  of  the 
thirteenth  centurj',  see  Vinogra- 
doff,  Vill.  in  Eng.  Essay  I.  ch.  iii. 
Essav  II.  ch.  iv.,  also  pp.  308 — 
312.  387  sq.,  406—408,  452. 

(w)  See  Nas^,  34—40;  Rot. 
Hund.  ii.  321,  334,  838,  623. 

(o)  Bract,  fo.  84  b ;  Litt.  ss. 
117,  118,  130,  131. 

ip)  Bract,  fo.  77  b,  84  a ;  see 


VinogradofE,  Vill.  in  Eng.  454. 
(q)  Ante,  p.  46,  n.  (g). 
(r)  Glanv.   ix.   4 ;    Bract,    fo. 

86  b,  86  a  ;  Litt.  ss.  126—128. 
(s)  Glanv.  vii.  11 ;   Bract,  fo. 

87  b,  91  a  ;  Fleta,  fo.  6 ;  Britton, 
liv.  3,  ch.  2,  §  5 ;  Litt.  ss.  123 — 
125;  stat.  of  Alarlborough,  52 
Hen.  III.  i.  17 ;  see  P.  &  M.  Hist. 
Eng.  Law,  i.  302,  303,  u.  442. 
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his  lord  by  certain  service  for  all  manner  of  services, 
80  that  the  service  were  not  knight's  service  (t).  Socage 
tenure  thus  came  to  comprise  several  forms  of  tenure 
in  which  the  services  were  not  originally  of  the  nature 
of  sokeman-service,  but  which  were  distinguished  by 
certainty  of  service  and  freedom  from  the  lord's  right 
of  wardship  and  marriage;  as  in  the  case  of  those 
whose  tenure  had  by  agreement  with  their  lords  been 
changed  out  of  knight's  service  to  certain  rent  (u),  or 
of  those  who  held  by  petty  serjeanty  (x).  Originally,  Petty 
to  hold  by  petty  serjeanty  seems  to  have  been  to  hold  ^^®*^  ^' 
lands,  whether  of  the  king  or  of  some  other  lord, 
either  by  some,  royal  service  of  small  value,  as 
finding  the  king  a  man  and  horse  with  bag  and  buckle 
for  any  necessity  touching  his  army,  or  else  by  some 
petty  service  to  be  rendered  to  the  tenant's  immediate 
lord,  as  riding  with  him,  holding  his  court,  carrying  his 
writs  within  certain  bounds,  feeding  his  hounds,  or 
finding  him  bows  and  arrows  (if/).  But  in  Littleton's 
time,  tenure  by  petty  serjeanty  seems  only  to  have 
survived  in  cases  where  a  man  held  lands  of  the  king 
by  yielding  him  yearly  a  bow,  or  a  sword,  or  a  pair  of 
gilt  spurs,  or  other  such  small  things  belonging  to 
war  (z).  So  too,  tenure  in  burgage  (a)  was  said  to 
be  but  tenure  in  socage  (/>).  Thus  tenure  in  socage, 
though  of  humbler  origin  than  the  military  tenures, 
came  to  be  regarded  as  a  far  more  beneficial  form  of 
landowning. 

{t)    Bract,    fo.   37    a;    Fleta,  Law,  ii.  267. 

fo.    199  ;    Litt.    ss.    117.    119  ;  (x)  Fleta,  fo.  204. 

Vinogradofi,  Vill.  in  Eng.,  196  ;  [y)  Bract,  fo.  35  b,  87  b ;  Fleta, 

P.   &    M.   Hist.   Eng.   Law,   i.  fo.  5;  see  Britt.  liv.  3,  ch.  2,  §  6, 

271 — 275,  and  note  thereto,  ed.  Nichols; 

(fi)  See  Bract,  fo.  86  a,  87  b ;  Vinogradoff,  Vill.  in  Eng.  Eaeay 

Britton,  liv.  3,  ch.  2,  §§  5,  8.     It  II.  ch.  iv. ;  P.  &  M.  Hist.  Eng. 

is    thought,    too,    that    many  Law,  i.  262  sq. 

tenures  which   were    originally  (z)  Litt.  ss.  159, 163. ;  Co.  Litt. 

by  scutage  {ante^  p.  45),  came  108  a. 

afterwards    to    be    regarded  as  (a)  AntCy  p.  44. 

Fsocage,    through   .the   decay  of  (b)  Litt.  s.  162. 
ftcutage;   P.   &  M.   Hist.   Eng. 

E  2 
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Tenure  in 
frankal- 
moign, 

Mortmain. 


Tenure  in  frankalmoign  arose  before  the  statutes  of 
Edward  I.  prohibiting  the  alienation  of  land  into 
mortmain  (c),  when  a  man  gave  land  to  an  abbot  or 
prior  and  his  convent,  or  to  a  dean  and  chapter,  or 
other  ecclesiastical  corporation  to  be  held  by  them  and 
their  successors  in  pure  and  perpetual  alms  or  in 
frankalmoign  (d).  And  they  who  held  in  frankalmoign 
were  bound  of  right  (tO  before  God  to  make  prayers 
and  other  Divine  services  for  the  souls  of  their  grantor 
and  his  heirs.  And  they  did  neither  homage,  nor 
fealty,  nor  any  other  service  to  their  lord;  because 
their  Divine  service  was  reckoned  better  for  the  lord 
than  any  doing  of  fealty ;  and  because  the  words  in 
frankalmoign  excluded  the  lord  from  having  any  earthly 
or  temporal  service  done  for  him  (/).  As  a  corpora- 
tion never  dies,  no  relief  could  become  payable,  and 
there  was  no  chance  of  escheat  (//). 


Section   III. 

Of  Free  Tenure  in  Modern  Times. 

As  time  went  on,  many  of  the  incidents,  both  of 
military  and  other  tenures,  ceased  to  have  any  practical 
importance.     Scutage  became  obsolete,  as  we  have 


(c)  stats.  7  Edw.  I.  c.  1 ; 
18  Edw.  I.  c.  1 ;  from  which  it 
appears  that  lands  given  to  an 
ecclesiastical  or  other  corpora- 
tion were  said  to  come  into  the 
dead  hand,  because  they  then 
became  unprofitable,  both  to  the 
king,  because  the  exaction  of  the 
royal  services  due  to  him  there- 
from was  prejudiced,  and  also  to 
the  immediate  lords,  who  lost  all 
prospect  of  reliefs,  wardships, 
marriages  or  escheats  out  of 
them. 

(d)  As  to  frankalnwign  in  the 


twelfth  and  thirteenth  centuries, 
see  Maitland,  L.  Q.  R.  vii.  354 ; 
P.  &  M.  Hist.  Eng.  Law,  i.  218 
sq. 

(e)  I.e.  J  by  ecclesiastical  law, 
which  provided  a  remedy  for  the 
lord  if  the  tenants  neglected  their 
divine  services;  Litt.  s.  136;  Co. 
Litt.  95  b,  96  a. 

(/)  Glanv.  vii.  1 ;  ix.  2;  Bract, 
fo.  13  a,  27  b,  78  b;  Litt.  ss. 
138—142 ;  Co.  Litt.  67  b. 

ig)  Co.  Litt.  94  b,  95  a,  99  a, 
250  a. 
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seen  (h)  ;  and  the  military  service,  which  it  had  super- 
seded, became  a  mere  tradition  (i).  Homage  and 
fealty  were  neglected  (A;),  and  the  fixed  money  rents 
so  often  payable  in  respect  of  fees  held  in  socage 
gradually  fell  into  insignificance  with  the  diminishing 
value  of  money.  But  the  lord's  rights  of  wardship 
and  marriage  in  the  case  of  tenure  by  knight's  service 
and  the  peculiar  exactions,  to  which  the  heirs  of  the 
king's  tenants  in  capite  were  liable  (i),  continued  to 
be  actively  enforced.  Through  Tudor  legislation,  the 
burthen  of  these  liabilities  was  rendered  more  gall- 
ing (»0  ;  and  at  the  end  of  the  sixteenth  century  they 
were  felt  to  be  an  iutolerable  hardship  (n).  A  resolu- 
tion of  the  Long  Parliament  passed  on  the  24th  of 
February,  1645,  at  length  gave  relief  (o),  which  was 
too  precious  to  be  afterwards  relinquished.  Accord- 
ingly, at  the  restoration  of  King  Charles  IL  an  Act  of 
Parliament  was  insisted  on  and  obtained,  providing 
that  as  from  the  24th  of  February,  1845,  all  tenures 
by  knight's  service,  and  the  fruits  and  consequences 
of  tenures  in  capite  {p)  should  be  taken  away,  and  all 
tenures  of  estates  of  inheritance  in  the  hands  of 
private  persons  (except  tenures  in  frankalmoign  and 
copyhold  tenures)  turned  into  free  and  common 
socage;  and  that  the  same  should  be  for  ever  dis- 
charged from  homage,  wardships,  values  and  for- 
feitures of  marriage,  and  other  charges  incident 
to  tenure    by   knight's    service,   and   from    aids  for 

(h)  Ante,  p.  45.  in  the   hands  of  a  number  of 

(t)  See  Litt.  ss.  96 — 97,  100 ;  trustees  for  their  o^ti  use.     By 

P.  A  M.  Hist.  Eng.  Law,  i.  232.  stat.    82    Hen.   VIII.   c.   46,   a 

(it)  Co.  Litt.  68  a.  Court  of  Wards  and  Liveries  wtis 

(/)   Ante,  p.  47,  n.  (o).  erected,  the  proceedings  of  which 

(m)  Stats.  4  Hen.  VII.  c.  17 ;  caused  much  discontent. 

28  Hen.   VIII.   c.  10,  deprived  (n)  See  Sir  Thomas  Smith,  De 

tenants     of     the    opportunity,  Republica  Anglorum,  lib.  8,  c.  5, 

which  they  had  previously  en-  ed.  1683 ;  4  Inst.  202. 

joyed,   of   preventing  the    inci-  (o)  Digby,  History  of  the  Law 

dence    of    the    lord's    right    of  of  Ileal  Property,  ch.  ix. 

wardship  by  keeping  their  lands  (2))  Co.  Litt.  108  a,  n.  (6). 
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marrying   the  lord's   daughter  and  for  making  his 
son  a  knight  (q). 


Present  free 
tenures. 

Modem 
incidents  of 
socage 
tenure. 

Bent. 


^oV>-^.>^M 


4'Vr^' 


Belief. 


Suit  of  Court. 


Fealty. 


Escheat. 


Since  the  year  1645,  therefore,  the  only  free  tenures 
existing  have  been  the  lay  tenure  of  free  and  common 
socage  and  the  spiritual  tenure  of  frankalmoign.  In 
modern  times  the  incidents,  which  mark  the  relation 
of  lord  and  tenant  of  an  estate  in  fee  simple  held  in 
socage,  are  of  rare  occurrence.  Thus  a  rent  is  not 
now  often  paid  in  respect  of  the  tenure  of  an  estate 
in  fee  simple.  When  it  is  paid,  it  is  usually  called 
quit  rent(r),  and  is  almost  always  of  a  very  trifling 
amount ;  the  change  in  the  value  of  money  in  modem 
times  will  account  for  this.  The  relief  of  one  year's 
quit  rent,  payable  by  the  heir  on  the  death  of  his 
ancestor,  in  the  case  of  a  fixed  quit  rent,  was  not 
abolished  by  the  statute  of  Charles,  and  such  relief  is 
accordingly  still  due  (a).  Suit  of  Court  also  is  still 
obligatory  on  tenants  of  estates  in  fee  simple,  held  of 
any  manor  now  existing  (f).  And  the  oath  of  fealty 
still  continues  an  incident  of  tenure ;  but  in  practice 
it  is  never  exacted  (m).  There  is,  however,  one  inci- 
dent of  tenure  still  remaining,  which  is  occasionally 
productive  of  substantial  advantage  to  the  lord.  The 
lands  of  a  tenant  in  fee  simple  remain  liable  to 
escheat  (j:)  to  the  lord  of  the  fee  on  failure  of  the 
tenant's  heirs.  At  the  present  day  failure  of  heirs 
can  only  occur  from  natural  causes,  for  an  Act  of  the 


{a)  Stat.  12  Car.  II.  c.  24.  The 
12th  Car.  II.  A.D.  16G0,  was  the 
first  year  of  his  actual  reign. 

(r)  Which  properly  means  a 
commutation  rent,  or  rent  where- 
by the  tenant  is  quit  of  services ; 
2  Black.  Comm.  43;  Co.  Litt. 
85  a,  n.  (1) ;  Passinghnm,  app., 
Pitty,  resp.,  17  C.  B.  299 ;  Wil- 
liams on  Seisin,  28.  Such  a 
rent  may  now  be  redeemed  by 
the  tenant  under  stat.  44  &  45 


Vict.  c.  41,  s.  45;  and  the  ex- 
tinguishment of  any  manorial 
incident  may  be  compelled  by 
either  lord  or  tenant  under  stat. 
57  &  58  Vict.  c.  46,  s.  2. 

(s)  Co.  Litt.  85  a,  n.  (1) ;  Scriv. 
Cop.  788. 

(0    Scriv.  Cop.  786. 

(h)  Co.  Litt.  67  b,  n.  (2),  68  b, 
n.  (5). 

{x)  Ante,  p.  47. 
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year  1870  abolished  all  attainder,  forfeiture  or  escheat 
upon  judgment  for  treason  or  felony  (//).  When, 
therefore,  a  tenant  in  fee  simple  dies,  without  having 
alienated  his  lands  in  his  lifetime  or  by  his  will 
(either  of  which  w^ill  prevent  escheat)  (z),  and  with- 
out leaving  any  blood  relation  to  succeed  him  as  his 
heir,  such  lands  will  fall  in  to  the  lord  of  whom  tiiey 
were  held.  Bastardy  is  the  most  usual  cause  of  the  Bastardy. 
failure  of  heirs ;  for  a  bastard  is  in  law  mdlius  filius  ; 
and,  being  nobody's  son,  he  can  consequently  have 
no  brother  or  sister,  or  any  other  heir  than  an  heir 
of  his  body  (a).  If  such  a  person,  therefore,  were  to 
purchase  lands,  that  is,  to  acquire  an  estate  in  fee 
simple  in  them,  and  were  to  die  possessed  of  them 
without  having  made  a  will  and  without  leaving  any 
issue,  the  lands  would  escheat  to  the  lord  of  the  fee, 
for  want  of  heirs.  When  an  escheat  occurs,  the 
Crown  most  frequently  obtains  the  lands  escheated, 
in  consequence  of  the  before-mentioned  rule,  that  the 
Crown  is  the  lord  paramount  of  all  the  lands  in  the 
kingdom  (i).  But  if  there  should  be  any  lord  of  a 
manor,  or  other  person,  who  could  prove  that  the 
estate  so  terminated  was  held  of  him,  he,  and  not  the 

{y)  Stat.  88  &  34  Vict.  c.  23,  and  whether,  therefore,  in  order 
8. 1  (passed  4th  July,  1870).  It  to  prevent  an  escheat,  three  wit- 
had  been  previously  provided  nesses  should  not  attest  the  will 
that  no  attainder  for  felony,  as  under  the  old  law,  which  still 
except  in  the  case  of  high  subsists  as  to  wills  to  which  the 
treason  or  murder,  or  abetting,  present  Act  does  not  extend  (see 
procuring    or    counselling    the  sect.  2). 

same,  should  extend  to  the  dis-  (a)  Co.  Litt.  8  b ;    2  Black, 

inheriting  of  any  heir  or   the  Comm.  347 ;  Bac.  Abr.  tit.  Bas- 

prejudice  of  the  right  of    any  tardy  (B). 

person  other  than  the  right  of  (b)  It  must  not  be  supposed 

the  offender  during  life;  stats.  that  the  Queen   personally  de- 

.54  (Jeo.  III.  c.  14  ;  9  Geo.  IV.  rives  any  benefit  from  an  escheat, 

c.  31,  s.  2;  24  &  26  Vict.  c.  100,  The  Crown  rights  over  land  have   Crown  rights 

A.  8.  long  been  subject  to  parliamen-   over  land. 

(z)  Y.  B.  49  Edw.  III.  16,  pi.  tary  control  and  the  revenues 

10;  Co.  Litt.  236a,n.  (1) ;  Scriv.  and    profits    arising    therefrom 

Cop.  762.    But  it  may  perhaps  applied    to    national    purposes, 

be  doubted  whether  the  present  The     Crown     lands    are     now 

Wills  Act  (7  Will.  IV.  &  1  Vict.  managed  by  the  Commissioners 

c.  26,  8.  3)  extends  to  this  case,  of    Woods,   Forests   and    Land 
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Crown,  would  be  entitled  (c).  In  former  times  there 
were  many  such  mesne  or  intermediate  lords,  as  we 
have  seen  (rf).  But  now^  the  fruits  and  incidents  of 
tenure  of  estate  in  fee  simple  are  so  few  and  rare,  that 
many  such  estates  are  considered  as  held  directly  of 
the  Crown,  for  want  of  proof  as  to  who  is  the  inter- 
mediate lord  ;  and  the  diflSculty  of  proof  is  increased 
by  the  fact  before  mentioned,  that,  since  the  statute 
of  Quia  Emptores,  passed  in  the  reign  of  Edward  !.(('), 
it  has  not  been  lawful  to  create  a  tenure  of  an  estate 
in  fee  simple ;  so  that  every  lordship  or  seignory  of 
an  estate  in  fee  simple  bears  date  at  least  as  far  back 
as  that  reign  :  to  this  rule  the  few  seignories  which 
may  have  been  subsequently  created  by  the  king's 
tenants  in  cajnte  form  the  only  exception  (/). 

A  small  occasional  quit  rent,  with  its  accompanying 
relief, — suit  of  the  Court  Baron,  if  any  such  exists, — 
an  oath  ot  fealty  never  exacted, — and  a  right  of  escheat 
seldom  accruing, — are  now%  it  appears,  therefore,  the 
ordinary  incidents  of  modern  socage  tenure.  There 
are,  however,  a.  few  varieties  in  this  tenure  which  are 
worth  mentioning.     They  arise  in  respect  either  of 

Revenues,     and     the     revenues  families  of  the  persons  to  whom 

thereof  are  during  the  Queen's  such  lands  belonged  ])ursuant  to 

life  to  be  carried  to  the  Consolida-  stat.   39  &   40  Geo.  III.  c.  88, 

ted  Fund,  which  is  applicable  in  s.  12,  explained  and  amended  by 

generally  defraying  the  national  stats.  47  Geo.  III.  sess.  2,  c.  24 ; 

expenditure,  and  out  of  which  59  Geo.  III.  c.  94,  and  47  &  48 

the  annual  sum  granted  by  Par-  Vict.    c.    71,   and   extended    to 

liament  for  the  Civil  List  (in-  forfeited   leaseholds   by   stat.   6 

eluding    Her    Majesty's    privy  Geo.  IV.  c.  17. 

purse  and  the  maintenance  of  (c)  Doe    d.   Hayne    and    His 

her  household)  is  paid.     See  1  Majesty  v.  Bed/em,  12  East,  96. 

Black.    Comm.   286,   331—335 ;  (d)  Ante,  pp.  38,  44. 

stats.   56   Geo.    III.   c.   98;    10  (c)  18  Edw.  I.  c.  1 :   ante,  p. 

Geo.  IV.  c.  50 ;  1  &  2  Vict.  c.  2,  39. 

ss.  2,  3.  -Procedure  in  cases  of  (/)  Lands  vested  in  any  per- 

escheat  is  now  regulated  by  stat.  son  upon  any  trust,  or  by  way  of 

50  &  51  Vict.  c.  53,  and  the  rules '  mortgage,  were  exempted  from 

thereunder;    see    W.    N.    27th  escheat  by  stats.  4  &  5  Will.  IV. 

July,    1889.      Lands    escheated  c.  23,  and  13  <fe  14  Vict.  c.  60, 

or  forfeited  to  the  Cro>vn  have  now  replaced  by  56  &  57  Vict. 

been  frequently  restored  to  the  c.  63,  ss.  26,  29. 
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the  terms  en  which  the  lands  holden  were  originally 
granted,  or  the  places  where  they  are  situate.  As  to 
the  former  case,  lands  may  still  be  holden  by  grand  or 
petit  serjeanty  (g)  ;  for  while  by  the  Act  of  Charles  II. 
grand  serjeanty  was,  with  the  other  military  tenures, 
turned  into  socage  and  deprived  of  its  burdensome 
incidents,  its  honorary  ser\'ices  were  expressly  re- 
tained {//).  And  petit  serjeanty,  being  but  socage 
in  effect,  was  not  abolished  by  the  statute  (i).  With 
regard  to  such  varieties  of  tenure  as  relate  to  places, 
these  are  principally  the  tenures  of  gavelkind, 
borough-English,  and  ancient  deinesne. 

The  tenure  of  gavelkind,  or  as  it  has  been  more  Gavelkind, 
correctly  styled  (A:),  socage  tenure,  subject  to  the  cus- 
tom of  gavelkind,  prevails  chiefly  in  the  county  of 
Kent ;  where  all  lands  anciently  and  originally  holden 
in  socage  are  of  the  nature  of  gavelkind  (/),  and  all 
estates  of  inheritance  in  land  {m)  are  presumed  to  be 
holden  by  this  tenure  until  the  contrary  is  shown  (;i). 
The  most  remarkable  feature  of  this  kind  of  tenure  is 
that  upon  the  death  of  a  tenant  in  fee  intestate,  the 
descent  of  his  estate  is  not  governed  by  the  common 
law  rule,  which,  as  we  shall  see  (o),  gives  the  land  to 
the  eldest  son  or  other  male  relation  to  the  exclusion 
of  all  other  males  in  the  same  degree  of  kindred  :  but 
his  land  goes  to  all  his  sons  in  equal  shares  {jp),  and  so 
to  brothers  and  other  collateral  relations,  on  failure  of 
nearer  heirs  ((^).     It  is  also  a  remarkable  peculiarity 

{g)  Ante,  pp.  48,51.  (n)  Rob.  Gav.  44  (54,  3rd  cd.). 

(/i)  Stat.  12  Car.  II.  c.  24,  s.  7 ;  (o)  Post,  ch.  ix. 

Co.  Litt.  108  a,  n.  (1).  (p)  Litt.  s.  210,  265. 

(j)  Litt.  s.  IGO ;  Co.  Litt.  108  f?)  Rob.  Gav.  92  (115,  3rd  ed.) ; 

b,  n.  (1).  3ra  Rep.  of  Real  Prop.  Commrs. 

(/.)  Third  Report  of  Real  Pro-  p.  9 ;  Crump  d.  Woolley  v.  Nor- 

perty  Commissioners,  p.  7.  wood,  7   Taunt.    362 ;    Hook  v. 

(0   Rob.  Gav.  45  (55,  3rd  ed.).  Hook,  1  H.  &  M.  43 ;  in  opposi- 

(m)  Including  estates  tail,  Litt.  tion  to  Bac.  Abr.  Descent  (D), 

R.  2(>5;    Rob.  Gav.,  52,  94  (64,  citing  Co.  Litt.  140  a. 
119,8rded.). 
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of  this  custom  that,  although  by  the  common  law  no 
one  under  the  age  of  twenty-one  years  can  make  a 
binding  disposition  of  his  land  (?')>  a  tenant  in  fee  of 
gavelkind  lands  is  able,  at  the  early  age  of  fifteen  years, 
to  dispose  of  his  estate  by  feoffment  (s),  the  ancient 
mode  of  conveyance  already  alluded  io(t).  There 
was  also  no  escheat  of  gavelkind  lands  upon  judgment 
of  death  (it)  for  felony  (x) ;  and  some  other  peculiarities 
of  less  importance  belong  to  this  tenure  0/).  The 
custom  of  gavelkind  is  undoubtedly  of  great  anti- 
quity (z),  and  its  existence  seems  to  be  owing  to 
the  preservation  in  Kent  of  the  old  English  law  with 
regard  to  sokemen's  land  (a).  It  is  still  held  in  high 
esteem  by  the  inhabitants,  so  that  whilst  some  lands 
in  the  county,  having  been  originally  held  by  knights' 
service,  are  not  within  the  custom  (6),  and  others  have 
been  disgavelled,  or  freed  from  the  custom,  by  various 
Acts  of  Parliament  (c),  any  attempt  entirely  to 
extinguish  the  peculiarities  of  this  tenure  has 
uniformly  been  resisted  (rf).     There  are  a  few  places, 

(r)  Postf  ch.  xii.  the  devise  of  such  estates ;  and 
(s)  Rob.   Gav.  193,  194,  217,  some  other  ancient   privileges, 
218  (248,  249,  276,  279,  3rd  ed.)  ;  now  obsolete,  were  attached  to 
2  Black.    Comm.    84;    Sandys,  this    tenure.     See    Rob.     Grav. 
Consuetudines  KancisB,  165  sq. ;  ^^os^im ;  3rd  Rep.  of  Real  Prop, 
see  Stat.  8  &  9  Vict.  c.  106,  s.  8.  Commrs.  p.  9. 
(t)  AntCf  p.  31.  (z)  See  Bracton's  Note-book, 
(u)     Otherwise     in    case     of  cases  9,   666,  1644,   1769;  Con- 
outlawry  for  felony  or  abjuration  suetudines  Kanciee,  1  Statutes  of 
of  the  realm ;  see  ante,  p.  47.  the  Realm,  223. 

{x)  Rob.  Gav.  226  (288  sq,,  8rd  (a)  Somner  on  Gavelkind,  61 

ed.).    The  custom  did  not  extend  sq.   2nd  ed. ;     Rob.  Gav.   20 — 

to  give  exemption  from  forfei-  31    (24 — 38,    8rd    ed.) ;    Elton, 

ture  on  high  treason.  Tenures  of  Kent,  50 — 53 ;  Vino- 

{y)  The  husband  is  tenant  by  gradofi,  Villainage  in  England, 

the  curtesy  of  a  moiety  only  of  205  sq.,  247 ;  P.  &  M.  Hist.  Eng. 

his  deceased  wife's  land,  until  Law,  i.  165,  ii.  269. 

he  marries  again,  whether  there  ib)  Rob.  Gav.  46  (57,  3rd  ed.). 

were  issue  bom  alive  or  not ;  the  (c)  See  Rob.  Gav.  75  (94,  3ra 

widow  also  is  dowable  of  a  moiety  ed. ) . 

instead  of  a  third  and  during  (d)  An  express  saving  of  the 
widowhood  and  chastity  only  ;  custom  of  gavelkind  is  inserted 
estates  in  fee  simple  were  in  the  Copyhold  Act,  1894,  stat. 
devisable  by  will,  before  the  67  &  58  Vict.  c.  46,  s.  96,  re- 
statute  was  passed  empowering  placing  4  &  5  Vict.  c.  35,  s.  80. 
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in  other  parts  of  the  kingdom,  where  the  course  of 
descent  follows  the  custom  of  gavelkind  (e) ;  but  it 
may  be  doubted  whether  the  tenure  of  gavelkind,  with 
all  its  accompanying  peculiarities,  is  to  be  found  else- 
where than  in  the  county  of  Kent  (/). 

Tenure  subject  to  the  custom  of  borough-English  Borough- 
owes  its  origin  to  the  old  law  of  tenure  in  burgage  (g). 
It  prevails  in  several  cities  and  ancient  boroughs,  and 
districts  adjoining  to  them  ;  the  tenure  is  socage,  but, 
according  to  the  custom,  the  estate  descends  to  the 
younffest  son  in  exclusion  of  all  the  other  children  (/i). 
The  custom  does  not  in  general  extend  to  collateral 
relations  ;  but  by  special  custom  it  may,  so  as  to  admit 
the  youngest  brother y  instead  of  the  eldest  (0* 

The  tenure  of  ancient  demesne  exists  in  those  Ancient  de- 
manors,  and  in  those  only,  which  were  in  the  demesne  (fc) 
of  the  Crown  in  the  reigns  of  Edward  the  Confessor 
and  William  the  Conqueror,  and  in  Domesday  Book  are 
denominated  Terrce  Regis  Eclwardiy  or  Terr{e  Regis  (l). 
The  socage  tenants  of  these  manors  possessed 
certain  immunities,  the  chief  of  which  was  that  all 
actions  concerning  the  title  to  their  land  must  be 
brought  in  their  lord's  court  (wi).     Before  the  year 

(e)  Kitchen  on  Courts,   200 ;  granted  out  by  the  Crown ;  and 

Co.  Litt.  140  a.  in    which     the    tenants    held 

(/)  See  Bac.  Abr.  tit.  Gavel-  directly  of  the  Crown  as  lord  of 

kind  (B)  3.  the  manor. 

{g)  ^n/e,p.44 ;  see  Vinogradof!,  (/)  2  Scriv.  Cop.  687. 

Vill.  in  Eng.  185 ;  P.  &  M.  Hist.  (m)  These  socage  tenants  hold- 

Eng.  Law,  i.  641,  642,  ii.  277."  ing  in  ancient  demesne  appear 

(h)    Litt.    s.    165;    2    Black.  to  have  been  the  successors  of 

Comm.  88.     Estates  tail,  as  well  the  villani  sochemanni,  a  'pnwi- 

as  in  fee  simple,  descend  accord-  leged  class  of  tenants  in  villanage 

ing  to  this  custom;  Rob.  Gav.  on  the  ancient  demesne  of  the 

94  (120,  Srd  ed.).  Crown,    whose    possession    was 

{i)   Com.  Dig.  Borough-Eng-  protected,    not    in    the    King's 

li8h;   Watk.   Descents,   89  (94,  Court,  but    by  a    special    writ 

4th  ed.).     See  Bider  v.  Wood^  1  issued  by  the  king  and  directed 

K.  &  J.  644.  to  his  bailiff  of  the  manor.     See 

(Xr)  That  is,  manors,  of  which  Bract,   fo.   7,  26,  200,    328    b; 

the     lordship     had    not    been  Fleta,  fo.  4  ;  Britt.  liv.  8,  ch.  2, 
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1838,  certain  judicial  proceedings  in  the  form  of  real 
actions  (n)  were  necessary  to  effect  the  conveyance  of 
land  in  particular  cases ;  and  these  proceedings  could 
only  take  place,  as  to  lands  in  ancient  demesne,  in  the 
lord's  court.  As  the  nature  of  the  tenure  was  not 
always  known,  much  inconvenience  frequently  arose 
from  the  proceedings  being  taken  in  the  usual  Court 
of  Common  Pleas  at  Westminster,  and  these  mistakes 
gave  to  the  tenure  a  prominence  in  practice  which  it 
would  not  otherwise  have  possessed.  In  consequence 
of  the  substitution  in  the  year  1833  of  a  simple  deed 
for  the  judicial  proceedings  referred  to,  such  mistakes 
have  since  been  impossible  (o).  And  owing  to  changes 
of  procedure  made  in  the  year  1852  (p),  actions  for  the 
recovery  of  land  held  in  ancient  demesne  may  now 
be  brought  in  the  ordinary  courts  of  law  without  the 
possibility,  which  previously  existed  ((/),  of  the  defen- 
dants objecting  to  the  tribunal  (r).  So  that  this  kind 
of  socage  tenure  now  possesses  but  little  practical 
importance. 

So  much  then  for  the  lay  tenure  of  free  and  common 
socage,  with  its  incidents  and  varieties.     As  we  have 
Frankai-         8een(«),   the   spiritual   tenure  of  frankalmoign   was 
moign.  expressly  excepted  from  the  statute  12  Car.  II.  c.  24, 

by  which  the  other  ancient  tenures  were  destroyed.  It 
is  still  subsisting,  distinguished  in  modern  as  in 
ancient  times  by  its  immunity  from  temporal  services, 

§  11;  F.  N.  B.  11  F.  M.,  12  B,  (o)  By  stat.  3  &  4  Will.  IV. 

13  D,  14  ;  4  Inst.  269 ;  (3om.  Dig.  c.  74  (the  Act  for  the  Abolition  of 

Ancient     Demesne ;     2     Black.  Fines  and  Recoveries),  ss.  4 — 6, 

Conim.   99 ;   3rd  Hep.  of   Heal  the  mistakes  above  alluded   to 

Prop.  Commrs.  p.  12;  Vinogra-  were  corrected  as  far  as  possible, 
doff,  Vill.  in  Eng.  Essay  I.  ch.  {p)  By   stat.   16    &    16   Vict, 

iii;  P.  &  M.  Hist.  Eng.  Law,  i.  c.  7G,  ss.  168  sq. 
366  sq.  (q)  Adams  on  Ejectment,  229, 

(n)  These  were  ftfies,  necessary  4th  ed. 
to  convey  the  estates  of  married  (r)    See   Cole   on    Ejectment, 

women,   and  recoveries  used  to  132,  133. 
bar  estates  tail  ;  see  i>ostf  ch.  iii.  (s)  Antej  p.  53. 

and  viii. 
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even  from  the  obligation  to  do  fealty  (0,  and  is  the 
tenure  by  which  the  lands  of  the  church  are  for  the 
most  part  held  (m). 

In  connection  with  the  progress  from  ancient  to  inciosureof 
modem  tenure  and  ownership,  we  may  here  notice,  lands, 
besides  the  diminution  of  the  lord's  interest,  another 
change,  which  has  also  greatly  helped  to  bring  about 
the  approximation  to  absolute  ownership  of  the  right 
of  a  freeholder  in  fee.  That  is,  the  abolition  of  the 
common  field  system  of  cultivation.  This  was  generally 
eflfeeted  all  over  England  by  private  Acts  of  Parlia- 
ment, passed  chiefly  between  1760  and  1845  (x),  for  the 
inclosure  of  the  common  fields  of  particular  manors 
and  villages.  By  these  Acts  the  common  lands  were 
set  out  or  redistributed  so  as  to  allot  to  the  various 
landowners  separate  holdings,  lying  more  or  less 
together,  in  place  of  and  proportionate  in  size  to 
their  former  scattered  strips  (jj).  The  consequence  of 
this  was  an  enormous  gain  in  the  direction  of  free 
enjoyment  {z).  Strips  of  land  in  a  common  field  were 
subject  to  the  customary  mode  of  cultivation  prevailing 
in  the  village  community,  and  to  the  common  rights 
of  pasture,  when  lying  fallow  (a).  But  the  inclosure 
of  common  lands  gave  to  each  landowner  a  holding, 
which  he  might  cultivate  as  he  would,  and  which  was 
discharged  from  his  neighbours'  rights  of  common. 

it)  See  antCf  p.  52.  Commons  and  Common  Fields, 

{u)  3rd  Report  of  Real  Property  ch .  vi . ,  vii . 

Commissioners,  p.  7.  (2)  -in/e,  p.  2. 

(x)  Seebohm,  Eng. ViU.  Comm.  (a)  Seebohm.Eng.Vill.Comm. 

14,  15.  11, 12,  450 ;  Vinogradoff ,  Vill.  in 

[y)  See  Williams  on  Commons,  Eng.  230,  259  sq.,  398—400;  see 

77—79,  246  sq. ;  Seebohm,  Eng.  ante,  p.  41. 
ViU.  Comm.  18,  14;   Scrutton, 
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CHAPTEE  II. 


OF  AN  ESTATE  IN  FEE  SIMPLE. 


Estates  of 
freehold  or 
less  than 
freehold. 


In  the  preceding  chapter  we  examined  the  tenure  of 
a  freehold  in  fee,  and  found  that  in  modem  times  the 
incidents,  which  mark  the  relation  of  lord  and  free 
tenant  of  a  fee,  rarely  occur  in  practice,  and  are  an 
insignificant  burden  on  the  tenant  and  of  small  profit 
to  the  lord.  For  the  latter  now  has  no  possibility 
of  deriving  any  substantial  benefit  from  his  position 
except  in  the  case  of  escheat,  and  this  can  only  happen 
when  the  tenant  dies  intestate  and  without  heirs. 
We  wdll  now  consider  the  incidents  of  freehold  estates 
generally,  and  the  tenant's  rights  and  liabilities  in 
respect  of  his  land  as  regards  all  other  persons  besides 
his  lord.  And  first,  estates  (a)  in  land  are  either 
freehold  or  less  than  freehold.  Freehold  estates  are 
either  estates  of  inheritance,  which  are  in  fee  simple 
(inheritable  by  heirs  generally)  or  in  fee  tail  (inheritable 
only  by  heirs  of  the  donor's  body),  or  else  estates 
not  of  inheritance,  but  for  some  definite  period  of 
uncertain  duration,  as  where  land  is  given  to  one  to 
hold  for  his  life,  or  the  life  of  another,  or  until  some 
particular  event  shall  happen.  Estates  less  than  free- 
hold arise  where  one  gives  land  to  another  to  hold  for 
a  certain  period  or  term,  or  at  the  donor's  will  only,  or 
where  one  occupies  another's  land  on  sufferance  (6). 
That  a  tenant  who  may  be  ejected  at  will  should  not 
have  a  freehold  is  hardly  surprising,  but  the  reader 
may  wonder   why   the    modern    leaseholder,   whose 


(a)  See  mitCy  p.  7. 

(6)  Bract,  fo.  26  b,  27  a,  207  a; 


Litt.  s.  67 ;    Co.  Litt.  43  b ; 
Black.  Comm.  ch.  vii. — ix. 
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possession  is  in  every  way  secure,  and  who  frequently 
holds  for  a  term  exceeding  the  ordinary  duration  of 
human  life,  should  not  have  an  estate  of  freehold. 
The  reason  is  that  the  old  law  would  never  recog- 
nize the  possession  of  termors  as  the  possession  of 
a  freeholding,  or  allow  them  to  use  the  freeholder's 
remedies  for  dispossession.  And  though  leasehold 
interests  in  land  afterwards  came  to  be  an  important 
species  of  property  in  land,  yet  they  were  protected  by 
special  remedies,  and  so  came  to  be  classed  apart  from 
freeholds  (c). 

Let   us   here  notice   that  the  essential  quality  of  Freeholder's 
ownership  belongs  equally  to  all  freehold  estates.    For  maintain  or 
every  freeholder,  whether  in  fee  simple,  fee  tail,  for  recover 
life  or  otherwise,  has  the  right  to  maintain  or  recover 
possession   of  his  land  as  against  all  the  world  (^/). 
While  he  remains  in  possession  he  may  exclude  all 
others   from   his  land  {e) ;   and  if  he   be  wrongfully 
ejected,  he  may  recover  possession  of  his  land  by 
peaceable  (/)  entry  or  by  action  (g).    And  these  rights 
have  been  secured  to  freeholders  from  the  earliest  days 
of  our  common  law  (//). 


(c)  See  anfey  p.  18. 

[d)  Ante,  pp.  2,  17. 

{e)  3  Black.  Comm.  ch.  xii. ; 
Bac.  Abr.  Trespass  (C.  F.) 

(/)  Forcible  entry  is  prohibited 
by  stats.  6  Ric.  II.  st.  1  c.  7  (c. 
8  in  Ruffhead) ;  15  Ric.  II.  c.  2  ; 
see Beddall  v.  Maiiland,  17  Ch.  D. 
174. 

{g)  The  real  and  mixed  actions 
given  by  the  common  law  to  free- 
holders were  abolished  in  1833. 
But  for  more  than  two  centuries 
previously  it  had  been  usual  to 
try  the  title  to  freehold  land  in 
the  action  of  ejectment.  This 
was  properly  the  leaseholder's 
remedy  for  dispossession :  but  it 
was  extended  to  freeholds  by 
means  of  the  fiction  of  a  lease, 
which  the  defendant  was  by  rule 
of  Court  prevented  from  disput- 


ing.   In  1852  the  old  proceedings    Action  of 
in  ejectment,  including  the  fie-    ejectment, 
tion  of  a  lease,  were  abolished, 
and  a  simpler  form  of  action  was 
substituted,  enabling  any  person, 
whether  freeholder,  copyholder, 
or  leaseholder,  to  recover  directly 
the  possession  of  land,  if  entitled 
thereto.     Since   the  Judicature    . 
Acts  began  in  1875,  this  action 
has  been  termed  an  action  for    Action  for 
the  recovery  of  land.     See  ante^    the  recovery 
pp.  17,  18,  24 ;  3  Black.  Comm.-  of  land. 
200—206  ;  stats.  3  &  4  Will.  IV. 
c.  27,  s.  86 ;  15  &  16  Vict.  c.  76, 
ss.   168—221;     R.   S.    C.    1883, 
Orders  III.  (r.  6),  XII.  (rr.  25— 
29),  XVIII.  (r.  2),  XXI.  (r.  21), 
XLII.  (r.  5),  XLVII.,  and  Appx. 
A.  pt.  III.,  8.  4,  C.  s.  7,  H.  No.  8. 
(ji)  See  ante,  pp.  17,  18. 
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Estate  in  fee        Of  freehold  estates,  let  us  take  first  an  estate  in  fee 
^    ^  '  '  simple ;  that  is,  an  estate  given  to  a  man  and  his  heirs 

simply  and  without  restriction  (i),  and  inheritable 
therefore  by  his  blood-relations,  collateral  as  well  as 
lineal,  according  to  the  legal  rules  of  the  descent  of  a 
iee(k).  Such  an  estate  is,  as  we  have  seen(Z),  the 
most  absolute  property  which  a  subject  can  have  in 
land.  It  possesses,  indeed,  all  the  incidents  of  absolute 
ownership,  except  the  form(m).  For  tenant  in  fee 
simple  may  freely  dispose  of  his  land  in  his  lifetime  or 
by  his  will,  and  that  either  for  his  whole  estate  or  for 
any  part  thereof,  as  for  a  term  of  years.  His  land 
may  be  taken  to  satisfy  his  debts  either  in  his  lifetime 
or  after  his  death.  And  he  has  the  right  of  free  enjoy- 
ment {n)  to  the  fullest  extent  which  is  consistent  with 
the  security  of  his  neighbours'  persons  and  property- 
It  must  not  be  supposed,  however,  that  all  these  advan- 
tages have  always  been  attached  to  the  possession  of 
fee.  On  the  contrary  they  were  won  step  by  step, 
and  at  widely  different  periods.  It  is  a  constant 
disadvantage  to  anyone  attempting  to  expound  real 
property  law,  that  so  many  matters,  apparently  simple, 
cannot  be  rightly  explained  without  referring  to  the 
history  of  law  and  to  times  long  gone  by.  But  for 
this  very  reason,  real  property  law  affords  a  peculiarly 
instructive  exercise  for  the  student.  From  no  other 
branch  of  the  law  is  he  likely  to  gain  such  a  thorough 
conviction  of  the  futility  of  attempting  to  reason 
about  law  upon  instinct,  without  knowing  how  the 
law  became  what  it  is. 

Fee  simple  Let  US  examine  first  the  fee-simple  tenant's  right  of 

tenant's  right      ,.         ,.        •     i-     i-»  i-         ,  v        t.  «  t^ 

of  alienation    alienation  m  nis  lifetime  (o).    It  appears  from  Domes- 
inhisUfe-       ^j^y  ^Yx^^f^  before  the   Norman  Conquest  there   were 


time. 


(i)  Bract,  fo.  17  a;  Litt.  s.  1.  (7h)  See  ante,  pp.  2,  3. 

{k)  These  are  given  in  ch.  ix.,  (»i)  ^?i/c,  p.  2. 

post.  (o)  As  to  this,  see   P.  &  M. 

(/)  A7ite,  p.  6.  Hist.  Eng.  Law,  i.  310  sq. 
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certainly  some  free  landowners  who  could  dispose  of 
their  land  as  they  would  (p).  But  the  system  of 
feudal  tenure,  which  came  to  be  the  general  con- 
dition of  holding  land  freely  after  the  Conquest,  was 
essentially  restrictive  of  alienation.  For  the  grant 
of  a  fee  to  a  man  and  his  heirs  was  not  originally 
construed  as  conferring  upon  the  grantee  the  whole 
property  in  the  land  bestow^ed.  On  the  contrary,  he 
was  regarded  rather  as  taking  only  a  right  to  enjoy 
the  land  himself  so  long  as  he  lived ;  while  his  heir, 
who  was  by  the  grantor's  bounty  appointed  to  succeed 
to  a  similar  right,  was  considered  as  acquiring  thereby 
a  substantial  interest  in  the  land  (q).  The  lord  him- 
self, too,  retained  valuable  rights  over  the  land ;  for 
the  services  reserved  on  the  grant  of  a  fee  were  a 
charge  upon  the  land,  and  if  they  fell  into  arrear, 
he  had  the  remedy  of  distress  by  seizing  the  tenant's  Distress. 
chattels,  which  were  upon  the  land  (r).  The  lord 
also  had,  as  w^e  have  seen  («),  the  right  to  repossess 
the  land,  as  his  escheat,  on  failure  of  the  tenant's 
heirs.  In  subinfeudation,  or  the  grant  of  a  fee  to 
be  held  of  himself  (O*  the  tenant  found  means  of 
disposing  of  his  land  without  actually  breaking  the 
feudal  tie  between  his  lord  and  himself ;  but  it  seems 
that  at  first  he  could  not,  even  by  subinfeudation, 
give  his  grantee  a  valid  title  to  the  land  without  the 

(p)  Those,  of  whom  it  is  re-  (g)  Butler's    note    (vi.    6)    to 
corded  that  they  could  give  or  Go.  Litt.  191  a ;  HaUam,  Middle 
sell  their    lands  without  their  Ages,     i.     159 — 183 ;     Palgrave, 
lord's  licence,  or  as  they  would,  English  Commonwealth,  vol.  i. 
or  could  go  where  they  would  pp.  609  5g. ;  vol.ii.  pp.  ccxci.  sg.; 
with  their  land ;  see,  for  example,  Glanv.   vii.   1;    Stubbs,    Const. 
Domesday,  30  b,  31,  34,  127,  130,  Hist.  §§  93—96;  and  see  P.  & 
210.     It  is  worthv  of  note  that  M.  Hist.  Eng.  Law,  i.  295—297, 
in  places,  where  tne  old  English  320  sq.,  ii.  306  5^. 
customs  were  best  preserved,  we  (r)  Glanv.    ix.   8  ;    Bract,   fo. 
find  customs  alleged  for  freemen  156  a,  217 ;  Britt.,  liv.  1,  ch.  28, 
to  sell  their  lands  as  they  will;  §§  13—15  ;  liv.  3,  ch.  4,  §§   16, 
see    customs    of    Newcastle-on-  23 ;  P.  &  M.  Hist.  Eng.  Law, 
T>Tie,   Stubbs,  Select  Charters,  i.  215—217,  334 ;  ii.  673. 
112,    2nd     ed.;    Consuetudines  ls\  AntCj  ^.  41. 
Kancis,  1  Statutes  of  the  Bealm,  (t)  Ante,  p.  38. 
223. 

W.R.P.  l^ 
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confirmation  both  of  his  heir  and  of  his  lord  (m).  But 
as  a  general  English  law  of  tenures  grew  up  under 
the  influence  of  regular  decisions  of  the  king's  court, 
these  restrictions  on  alienation  were  gradually  relaxed. 


Progress  of 
right  of 
alienation  as 
against  heir. 


Frank- 
marriage. 


Inroad  was  first  made  upon  the  interest  of  the  heir. 
For  we  learn  from  Glanville  (x)  that  in  Henry  the 
Second's  reign  any  freeholder  might  give  away  part  of 
his  land  at  will,  either  with  his  daughter  in  marriage, 
.or  in  remuneration  of  service,  or  to  a  religious  place 
in  alms  (y) ;  and  his  heirs  were  bound  to  warrant  (z) 
gifts  so  i;easonably  made  (a).  At  the  same  time  a 
larger  right  of  alienation  was  enjoyed  over  lands 
which  a  man  had  acquired  by  purchase  than  over 
those  of  which  hq  had  become  possessed  by  inherit- 
ance; but  even  in  the  case  of  purchased  lands  a 
tenant  in  fee  could  not  by  alienation  entirely  dis- 
inherit an  heir  sprung  of  his  own  body,  though  he 
might  defeat  the  expectation  of  his  collateral  heirs  (&). 
The  allowing  of  such  gifts  as  the  above  forms  an 
important  step  in  the  progress  of  the  right  of  aliena- 
tion. For,  when  lands  were  given  to  a  daughter  on 
her  marriage,  the  daughter  and  her  husband,  or  the 
donees  in  frank-inairiage,  as  they  were  called,  held 
the  lands  granted  to  them  and  the  heirs  of  their  two 
bodies  Jrec  from  all  manner  of  service  to  the  donor  or 
his  heirs  (an   oath  of  fealty  (c)  excepted),  until  the 


(m)  This  may  be  inferred  from 
the  existence  of  numerous  early- 
charters  of  confirmation  both  by 
heir  and  lord.  The  heir,  how- 
ever, usually  confirms  after  the 
grantor's  death  on  his  succession 
to  the  lordship  created  by  the 
subinfeudation  ;  and  such  a  con- 
firmation may  be  no  more  than 
a  formal  acknowledgment  of  the 
feudal  tie.  Doubtless  in  many 
cases  the  object  of  getting  the 
heir's  confirmation  w^as  to  make 
valid  a  gift  of  land  made  by  the 
ancestor    without    delivery    of 


possession.  See  Mad.  Fonn. 
Ang.,  Nos.  69—120,  285,  293, 
295,  316.  319,  415,  419,  460,  464, 
512,  525,  547  ;  Cartulary  of  the 
Abbey  of  Bamsev,  Bolls  ed.  i. 
135,  139,  147,  154,  159;  Glanv. 
vii.  1 ;  Bract,  fo.  389  a ;  P.  &  il. 
Hist.  Eng.  Law,  i.  321—324, 
ii.  307  sg.,  324—328. 

(x)  Lib.  vii.  c.  1. 

iy)  See  ante,  pp.  14,  88, 39,  52. 

(z)  See  ante,  p.  38. 

(a)  Glanv.,  vii.  2. 

lb)  Glanv.,  vii.  1. 

(c)  Ante,  pp.  46,  50. 
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fourth  degree  of  consanguinity  from  the  donor  was 

passed  (d)  ;  and  the  grantors  of  lands  in  frankalmoign 

were,  as  we  have  seen  (e),  for  ever  free  from  every 

kind  of  temporal   service.     So  that  in  these  cases 

little  or  nothing  remained  for  the  heir  of  the  grantor. 

Nor  was  the  heir  always    much  better  off    if    his 

ancestor  granted    part  of    his    land    in    return  for 

services.     For  though  the  services  reserved  on  the 

grant  might  in  some  cases  be  a  fair  equivalent  for 

the  gift  of  the  land,  in  others  the  main  consideration 

for  the  gift  was  the  payment  of  a  sum  of  ready  money 

to  the  grantor  as  a  fine,  and  the  services  reserved 

were  of  little  or  no  value,  and  only  intended  to  preserve 

an  acknowledgment  of  the  tenure  (/).     The  current 

of  decision,  however,  had  set  in  favour  of  the  right 

of  alienation;   and  in  Henry  the  Third's  reign,  the 

son  wholly ,  disinherited    by  his   father's   alienation 

was  denied  any  remedy  at  law(^).     Bracton,  writing 

in  the  same  reign,  lays  down  (h)  that,  in  the  case  of  a 

gift  of  land  to  a  man  and  his  heirs,  the  donee  acquires 

the  land  by  gift,  and  his  heir  after  him  takes  it  by 

succession;   but  acquires  nothing  therein  by  the  gift 

made  to  his  ancestor.     In  other  words,  on  the  grant 

of  a  fee  simple,  the  heir  takes  nothing  by  purchase  (0,  Purchase. 

a  term  extended  to  any  cause  of  acquisition  of  land  by 

a  man's  own  agreement  and  not  by  descent  {k)  ;  he  Heir's 

obtains  only  the  expectation  of  inheritance,  and  has  ®^P^*^*^^^^y- 

no  estate  or  interest  in  the  land  (Z).    And  this  remains 

(d)  Glanv.,  vii.  18;  Bract,  fo.  (t)  Fleta/fo.  185 ;  Britton,  liv. 

21 ;  Litt.  6S.  17,  19,  20.  2,  ch.  5,  §  1. 

{e)  Ante,  p.  52.  {k)  Litt.  b.  12;  Co.  Litt.  18  b. 

(/)  See  Madox,  Form.  Angl.,  \l)  Litt.  s.  446.     An  heir's  ex- 

Nos.  299,  300,  302—305,  311, 312,  pectancy  is  but  a  hare  possibility 

313,  317,  820—328, 326,  327, 329,  not     assignable     at    law ;     Ld. 

330,  331,  460.  468,  472,  473,  609,  Kenyon,   C.J.,  Janes  v.   Roe,   3 

518 ;   Rot.  Hund.  ii.  361—390,  T.  R.  88,  93  ;  Carletm  v.  Leigh- 

as  to  the  tenure  of  and  title  to  ton,    3    Mer.    667  ;    Allcard   v. 

houses  in  Cambridge.  Walker  (1896),  2  Ch.  369.      But 

(^)  Bracton'B  Note  Book,  case  it  seems  that  an  heir  may  make 

1054.  a  contract  dealing  with  his  ex- 

(h)  Fo.  17  a.  pectancy,  and  may  be  compelled 

f2 
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law  to  this  day.  So  that  ever  since  Bracton*s  time,  a 
gift  to  a  man  and  his  heirs  generally  has  enabled  the 
grantee  either  entirely  to  defeat  the  expectation  of  his 
heir  by  an  absolute  conveyance  in  his  lifetime,  or  to 
prejudice  his  heir's  enjoyment  of  the  descended  lands, 
by  obliging  him  to  satisfy  any  debts  or  demands  to 
the  value  of  the  lands  according  to  the  ancestor's 
discretion.  For  the  very  circumstance  that  the  land 
was  given  to  him  and  his  heirs  has  enabled  him  to 
convey  an  interest  in  the  land  to  last  as  long  as  his 
heirs  continue  to  exist. 


Progress  of 
right  of 
alienation  as 
against  lord. 


The  interest  of  the  lord  in  the  land  held  by  his 
tenant  in  fee  was,  it  will  be  remembered,  of  two 
kinds ;  his  right  to  the  services  reserved  to  him,  and 
his  chance  of  escheat.  Subinfeudation  by  his  tenant 
could  not  deprive  him  of  his  right  to  the  services, 
which  remained  a  charge  upon  the  land  into  whose- 
soever hands  it  might  comeCwi)-  But  the  enforce- 
ment of  such  services  was  rendered  more  difficult  by 
the  division  of  the  lands  into  various  ownerships  (n). 
Accordingly  we  find  it  enacted  in  Magna  Charta(o) 
that  no  free  man  should  give  or  sell  any  more  of  his 
land  than  so  as  what  remained  might  be  sufficient 
to  answer  the  services  he  owed  to  his  lord.  Subin- 
feudation, too,  deprived  the  lord  of  some  of  the  most 
valuable  fruits  of  tenure;  for  the  w^ardship  and 
marriage  (p)  of  infant  heirs  belonged  to  the  lords 
of  whom  they  immediately  held  their  lands.  But  in 
spite  of  these  consequences  legal  opinion  pronounced 
in    favour    of    the    right    of    alienation.      Bracton 


to  perform  it  specifically  in 
equity;  Hobson  v.  Trevor,  2  P. 
W.  191 ;  WetJiered  v.  Wetliered, 
2  Sim.  183 ;  Be  Clarke,  35  Ch. 
D.  109,  36  Ch.  D.  348 ;  Tailby 
V.  Official  Receiver,  13  App.  Cases, 
623,  529—531,  643. 

(m)  Bract,  fo.  263  b ;  Co.  Litt. 


43  a ;  P.  &  M.  Hist.  Eng.  Law, 
i.  215—217. 

(n)  See  Bract,  fo.  166  a,  217  a. 

(o)  2nd  Charter  of  Henry  III. 
c.  39  ;  see  Bracton's  Note  Book, 
case  1248;  P.  &  M.  Hist.  Eng. 
Law,  i.  313. 

(p)  Ante,  p.  46. 
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strenuously  maintains  that  a  donee  of  land  may 
alien  over  without  doing  wrong  to  his  lord,  and 
any  consequent  loss  of  services  by  the  latter  is  but 
damnum  sine  injttna{q).  He  also  lays  down  (r)  that 
a  tenant  may  absolve  himself  from  his  feudal  obliga- 
tion to  his  lord  by  disposing  of  his  whole  tenement 
to  another  in  fee  to  hold  of  his  lord,  and  that 
w^hether  his  lord  will  or  no.  The  tenant  could  not, 
however,  make  a  grant  of  part  of  his  land  to  be 
holden  of  his  lord  without  his  lord's  consent ;  for  the 
services  reserved  on  any  grant  were  considered  as 
entire  and  indivisible  in  their  nature  (»).  Without  his 
lord's  consent  the  tenant  could  alien  part  of  his  land 
by  subinfeudation  only.  The  last  step  in  the  progress 
of  alienation  was  the  infringement  of  the  lord's  right 
of  escheat.  If  a  tenant  in  fee  granted  his  land  by 
way  of  subinfeudation  to  another  and  his  heirs,  the 
grantor's  lord  could  have  no  chance  of  escheat,  so  long 
as  the  grantor  had  heirs  to  warrant  his  gift  (t).  But  it 
appears  that  at  first  a  tenant,  who  had  no  heirs,  could 
not  alien  so  as  to  bar  his  lord's  claim  to  have  the  lands 
after  his  death  as  an  escheat  («)•  As  the  advantages 
of  a  free  power  of  disposition  became  apparent,  a  new 
form  of  grant  was  introduced  with  the  object  of  bestow- 
ing the  power  of  alienation,  notwithstanding  want  of 
heirs  of  the  donee.  The  lands  were  given,  not  merely 
to  the  tenant  and  his  heirs,  but  to  him  and  his  heirs,  or 

(f/)  Bract,  fo.  45  b,  46  a,  263  b.  see  P.   &  M.  Hist.  Eng.  Law, 

I  think  it  is  evident  thatBracton  i.  313,  ii.  25,  26. 

is  here  demolishing  a  contrary  (r)  Fo.  81  a. 

opinion.     This  supports  the  in-  (s)  Co.  Litt.    43  a ;   P.    &  M. 

ference  that  the  lord's  consent  Hist.  Eng.  Law,  i.  314. 

had  been  previously  considered  (t)  Bract,  fo.  37  b ;  Fleta,  fo. 

necessary  to  enable  the  tenant  179 ;  Britt.  liv.  2,  ch.  4,  §  2. 

to  make  a  valid  gift  of  his  land  {n)  Bract,  fo.  11  b,  12  b,  20  a, 

{ante,  p,  65)  \  and  so,  I  think,  does  29  b,  30  a,  92  b,  134  a,  381  b, 

the  fact  that,  if  a  grant  of  land  390  a,  412  b ;  Fleta,  fo.  178,  189, 

were  made  in  fee  with  a  pro-  191 ;   Britt.,  liv.  2,  ch.   3,  §   6, 

hibition  of  alienation,  the  pro-  ch.  4,  §  2,  ch  6,  §  1,  ch.  16,  §  3  ; 

hibition  was  considered  valid  in  liv.  3,  ch.  4,  §  2. 
Bracton's  time  ;  fo.  46, 47,  263  b ; 
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to  whomsoever  he  might  wish  to  give  or  assign  the  land,  or 
with  other  words  expressly  conferring  on  the  tenant  the 
power  of  alienation  (x).  If  the  tenant  under  such  a 
gift  assigned  his  land  to  another  in  fee,  the  latter  and 
his  heirs  had  the  right  to  hold  the  land,  on  failure  of 
the  former's  heirs,  as  tenants  of  the  former's  lord, 
who  was  by  his  original  gift  bound  to  warrant  quiet 
possession  to  the  assigns  as  well  as  the  heirs  of  his 
donee  (y).  A  power  of  alienation  was  thus  bestowed, 
which  postponed  indefinitely  the  lord's  right  of  escheat. 
And  even  when  lands  had  been  given  to  a  tenant  and 
his  heirs  only,  his  power  of  granting  over  the  land, 
with  full  liberty  of  alienation  for  so  long  as  his  heirs 
should  exist,  made  it  increasingly  difficult  for  his  lord 
to  secure  the  benefit  of  an  escheat  (5^).  In  addition  to 
this,  it  appears  that  early  in  the  reign  of  Edward  I. 
a  further  encroachment  on  the  lord's  interests  was 
sanctioned  by  judicial  opinion ;  for  it  seems  then  to 
have  been  considered  that  alienation  in  fee  by  a  tenant 
holding  to  him  and  his  heirs  would  deprive  the  lord  of 


(x)  It  appears  that  attempts,which  nearly  succeeded,  were  made 
to  gain  the  power  of  alienation  by  will  by  taking  grants  to  the  grantee 
and  his  heirs  or  to  whomsoever  he  might  give  or  devise  the  land  ; 
Bract,  fo.  49  a,  381  b,  412  b :  P.  &  M.  Hist.  Eng.  Law,  ii.  14,  26. 

(ij)  Bract,  fo.  17  b,  20  a,  37  b,  381  b ;  Bracton's  Note  Book,  case 
1289  ;  Fleta,  fo.  197. 
Fines.  {z)  It  is  probable  that  the  practice  of  conveying  lands  by  fine 

worked  adversely  to  the  lord's  interests.  A  fine  was  an  agreement 
of  compromise  made  by  leave  of  the  Court  between  the  parties 
originaUy  to  a  genuine  but  afterwards  to  fictitious  action,  whereby 
the  lands  in  question  were  acknowledged  to  be  the  right  of  one  of 
them ;  and  it  was  enrolled  among  the  records  of  the  Court.  A  fine 
was  so  called  because,  having  the  effect  of  a  judgment  in  a  writ  of 
right,  the  highest  form  of  real  action,  it  put  an  eridj  not  only  to  the 
matter  in  dispute,  but  also  to  all  claims  to  the  land  not  made,  when 
Fine  and  Bracton  wrote,  at  the  time  of  the  fine,  but  in  the  reign  of  Edward  I., 

non-claim.  within  a  year  and  a  day  afterwards.  Parties  having  rights  to  land, 
of  which  they  were  not  in  possession,  were  thus  liable  to  be  barred 
of  their  rights  by  a  fine  levied  (&s  it  was  said)  by  the  tenant  in  pos- 
session, and  non-claim  on  their  part  within  due  time  unless  they 
were  under  some  dfsability.  See  Glanv.  lib.  \nii. ;  Bract,  fo.  435  b 
sq.  ;  Fleta,  fo.  443 ;  stat.  18  Edw.  I.  st.  4 ;  Thomas  of  WeyUind's 
case.  Rot.  Pari.,  i.  66;  Plowd.  357  ;  2  Black.  Comm.  348  sq. ;  Cruise 
on  Fines,  ch.  i.' viii ;  Maitland,  L.  Q.  R.  vol.  vi.  p.  22 ;  P.  &  M.  Hist. 
Eng.  Law,  ii.  94  sq. 
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his  escheat  on  failure  of  the  tenant's  heirs  (a).  The 
barons  of  the  time  of  Edward  I.  accordingly,  per- 
ceiving that,  by  the  continual  subinfeudations  of  their 
tenants,  their  privileges  as  superior  lords  were  being 
gradually  taken  away,  were  fain  to  assent  to  the  com- 
promise of  the  question  of  tenants'  alienation  contained 
in  the  before-mentioned  statute  of  Quia  Emptores  (h). 
As  we  have  seen,  this  statute  recognized  the  right  of 
every  free  tenant  in  fee  simple  to  sell  his  land  or  part 
thereof  at  will ;  but  prohibited  the  practice  of  subin- 
feudation by  providing  that,  on  the  alienation  of  land 
to  be  held  in  fee  simple,  the  alienee  should  hold  the 
land  of  the  same  immediate  lord  and  by  the  same 
services  as  the  alienor  held  it  before.  The  Act  further 
provided  that,  on  the  alienation  in  fee  simple  of  part 
of  a  tenement,  the  alienee  should  hold  it  of  the 
aUenor's  lord  immediately,  and  should  be  charged  with 
an  amount  of  service  to  him  proportionate  to  the  extent 
of  his  purchase.  The  statute  of  Quia  Emptores  is  still 
in  force.  Its  effect  has  been  to  secure  to  every  tenant 
in  fee  the  right  to  substitute  another  in  his  place,  as  to 
the  whole  or  part  of  his  land,  to  hold  as  long  as  the 
new  tenant's  heirs  may  last,  independently  of  the 
existence  of  any  heirs  of  the  former  tenant :  and  that 
whether  the  land  were  originally  given  to  the  former 
tenant  and  his  heirs  only,  or  to  him,  his  heirs  and 
assigns  (c).  This  statute  did  not  extend  to  those  who 
held  of  the  king  as  tenants  in  capite,  who  were  kept  in 

(a)  I  think  that  this  may  be  felony,    his    alienation    in    fee 

inferred  from  the  preamble  of  before    conmiitting    the    felony 

Stat.  18  Edw.  I.  c.  1,  and  from  could  not  be  avoided  either  by  his 

the  doctrine  which  appears  by  lord  or  the  king;  Bract,  fo.  23, 

the  preamble  of  stat.  18  Edw.  I.  29  b,  30,  130  a ;  see  also  Tluynias 

c.  1.  to  have  been  established  as  of  Weyland's  case.  Rot.  Pari.  i.  66, 

to  the  alienation  of  conditional  P.  &  M.  Hist.  Eng.  Law,  ii.  14. 

fees ;  see  next  chapter ;  see  also  (6)  18  Edw.    I.    c.    1 ;    ante. 

Mirror,  Abuses  of  the  Common  p.  89,  P.  &  M.  Hist.  Eng.  Law, 

Law,  §  60,  &  ch.  v.  sect.  6.     We  i.  318  &  n.  (2). 

may  note  that  it  was  settled  in  (c)  Apparently    the    Act    was 

Bracton's  time  that  if  a  tenant's  not  immediately  understood  to 

heirs  failed  by  his  attainder  for  have  this  effect ;  see  Fleta,  fo. 
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restiraint  for  some  time  longer  (d).  Free  liberty  of 
alienation  was,  however,  subsequently  acquired  by 
them  {e) ;  and  the  right  of  disposing  of  an  estate  in 
fee  simple  by  act  inter  vivos  is  now  the  undisputed 
privilege  of  every  tenant  of  such  an  estate. 

Partial  As  a  tenant  in  fee  simple  may  alienate  his  whole 

teiiTnfhT fee.  ^^tate,  SO  he  may  dispose  of  any  part  of  it.  Thus  he 
may  freely  grant  to  others  estates  for  life  or  in  tail, 
grant  leases  of  his  lands  for  any  number  of  years,  and 
charge  on  them  the  payment  of  any  sum  of  money  by 
way  of  mortgage  or  otherwise ;  and  every  such  partial 
alienation  will  hold  good  against  his  heir  and  his  lord, 
as  well  as  the  grant  of  his  whole  estate.  The  nature 
of  the  interests  so  created  will  be  explained  in  sub- 
sequent chapters. 

Alienation  by       The  power  of  alienating  lands  by  wdll  was  not  gene- 
^^^^^"  rally  obtained  till  a  much  later  date  than  that  of  the 

statute  of  Quia  Emptores.  It  has  been  mentioned  that 
freeholds  were  not  devisable  by  will  at  common  law  (J), 
in  consequence  of  the  rule  laid  down  after  the  estab- 
lishment of  the  law  of  feudal  tenure,  that  delivery  of 
possession  in  the  tenant's  lifetime  was  necessary  to 
complete  any  gift  of  a  free  holding  of  land  {cj).  In 
certain  places  however  freehold  lands  were  devisable 
by  will  by  virtue  of  a  special  custom.  Thus  tenants 
in  fee  simple  of  gavelkind  lands  (//),  and  of  lands  held 

189,   191 ;   Britt.,   liv.  2,  ch.  3,  land    to    dispose    of    lands    by 

§  5,  ch.  44,  §  2,  ch.  6,  §  1,  ch.  16,  writing  to  take  effect  after  death ; 

§  8 ;  both  of  which  treatises  are  see   Kemble,  Codex  Diplomati- 

of  the    time    of    Edw.   I.    and  cus,Introd.vol.i-.pp.cviii. — cxii. ; 

mention  the  statute.    But  even-  V.  &  M.  Hist.  Eng.  Law,  ii.  S12 sq. 

tually  the  law  was  so  settled;  And  it  is  noteworthy  that  the 

see  Litt.  ss.  1,  465.  piaces,where  lands  were  devisable 

(d)  As   to  this,   see   P.   &   M.  after  the    Conquest   were    pre- 

Hist.  Eng.  Law,  i.  316 — 320.  cisely   those    which    had    been 

(c)  See  antCy  pp.  39,  n.  (?<),  47  successful  in  maintaining  their 

n.  (o).  ancient  customs. 

(/)  AntCy  p.  19.      It  appears,  (g)  Glanv.  vii.  1,  5;  Bract,  fo. 

however,  that  before  the  Norman  38  b,  39  b,  270  a. 

Conquest  it  was  lawful  in  Eng-  (h)  AntCy  p.  68. 
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in  burgage  (i)  in  the  City  of  London,  and  some  other 
ancient  cities  and  boroughs,  enjoyed  the  privilege  of 
devising  their  lands  (A).  In  process  of  time  a  method 
of  devising  lands  by  will  was  covertly  adopted  by 
means  of  conveyances  to  other  parties,  to  sicch  iises  as 
the  person  conveying  should  appoint  by  his  will  {I). 
This  indirect  mode  of  devising  lands  was  intentionally 
restrained  by  the  operation  of  a  statute,  passed  in  the 
reign  of  King  Henry  VIII.  {m),  known  by  the  name  of 
the  Statute  of  Uses,  to  which  we  shall  hereafter  have 
occasion  to  make  frequent  reference.  But  only  five 
years  after  the  passing  of  this  statute,  lands  were  ex- 
pressly rendered  devisable  by  will.  This  great  change 
in  the  law  was  effected  by  statutes  of  the  32nd  and 
34th  of  Henry  VIII.  (n) ,  which  empowered  tenants  in 
fee  simple  to  devise  all  their  lands  holden  in  socage, 
but  two-thirds  only  of  those  holden  by  knights*  service. 
So  that  it  was  not  until  the  year  1645,  when  all 
military  tenures  were  turned  into  socage  (o)  that  the 
right  of  devising  freeholds  by  will  became  complete 
and  universal.  At  present,  every  tenant  in  fee  simple 
fully  enjoys  the  right  of  alienating  his  lands  by  w411 
under  the  Wills  Act  of  1837  ip). 

Blackstone's  explanation  of  an  estate  in  fee  simple 
is  that  a  tenant  in  fee  simple  holds  to  him  and  his 
heirs  for  ever,  generally,  absolutely  and  simply,  with- 
out mentioning  what  heirs,  but  referring  that  to  his 
own  pleasure,  or  the  disposition  of  the  law(r/).  But 
the  idea  of  nominating  an  heir  to  succeed  to  the 
inheritance  has  no  place  in  the  English  law,  however 

(i)  Ante,  p.  44.  (o)  Ante,  p.  53. 

{k)  Bract,    fo.    49    a,    272  a,  (p)  Stat.  7  Will.  IV.  &  1  Vict. 

409  b,  410;  Litt.  ss.  167—169.  c.  27,  s.  3. 

(0   Terk.  ss.  528,  537.  (q)  2  Black.  Comm.  104.    See 

(m)  Stat.  27  Hen.  VIII.  c.  10.  however  8   Black.   Comm.  224, 

{u}   Stats.  32  Hen.  VIII.  c.  1,  where    the    correct  account    is 

»4  ife  35  Hen.  VIII.  c.  5;  Co.  given. 

Litt.  lllb,n.  (1). 
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The  heir  is 
appointed  by 
law. 


Assigns. 


Exceptions  to 
right  of 
alienation. 


Alienation 
into  mort- 
main. 


it  might  have  obtained  in  the  Roman  Jurisprudence. 
The  heir  is  always  appointed  by  the  law,  the  maxim 
being  Solus  Dens  h<Bredein  facere  potest,  non  homo  (r) ; 
and  all  other  persons,  whom  a  tenant  in  fee  simple 
may  please  to  appoint  as  his  successors,  are  not  his 
heirs  but  his  assigns.  Thus,  a  purchaser  from  him  in 
his  lifetime,  and  a  devisee  under  his  will,  are  alike 
assigns  in  law,  claiming  in  opposition  to,  and  in  ex- 
clusion of  the  heir  who  would  otherwise  have  become 
entitled  («). 

There  are  certain  exceptions  to  the  general  power 
of  disposition  now  incident  to  the  ownership  of  lands. 
Some  of  these  arise  from  the  personal  incapacity  of 
the  tenant,  an  instance  of  which  has  been  noticed 
in  the  case  of  an  infant,  or  person  under  the  age 
of  twenty-one  years  (f).  As  the  incidents  of  every 
estate  in  land  may  be  effected  by  the  personal  in- 
capacity of  the  tenant,  the  modifications  made  thereby 
will  be  explained  in  a  subsequent  part  of  the  book. 
In  the  meantime,  all  that  is  said  respecting  a  tenant 
of  land,  whatever  his  estate,  must  be  understood  as 
applying  to  the  ordinary  Englishman  of  full  age  and 
sound  mind.  Other  exceptions  to  the  power  of 
alienating  land  arise  in  respect  of  the  objects  for 
which  the  disposition  is  made.  Thus  the  alienation 
of  land  to  or  for  the  benefit  of  a  corporation  (u)  into 
mortmain  (x),  otherwise  than  under  the  authority  of 
a  royal  licence  or  a  statute,  is  a  cause  of  forfeiture  to 
the  lord  of  the  fee;  or  if  he  fail  to  enter  within  a  year, 
to  his  superior  lord :  and  in  default  of  entry  thereon 
by  any  mesne  lord,  to  the  Crown  (y).     The  penalty  of 


(r)  1  Reeve's  Hist.  Eng.  Law, 
106;  Co.  Litt.  191  a,  n.  (1),  vi.  3. 

(s)  Hogan  v.  Jackson^  Cowp. 
806;  Co.  Litt.  191  a,  n.  (1),  vi. 
10. 

(t)  Ante,  p.  58. 

(u)   A  Corporation  is  an  arti- 


ficial person,  enjoying  by  fiction 
of  law  the  capacity  of  holding 
property,  and  immortal  exist- 
ence; see2>05/,  ch.  xii. 

(x)  See  antCy  p.  52  n.  (c). 

(y)  Stat.  61  &  52  Vict.  c.  42. 
8. 1,  replacing  7  Edw.  I.  st.  2,  &  15 
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forfeiture  was  originally  imposed  on  the  alienation  of 
land  into  mortmain  in  order  to  prevent  the  gift  of  land 
to  religious  houses,  whereby  the  king  and  the  other 
lords  were  deprived  of  the  services  and  fruits  of 
tenure  (z).  And  it  was  formerly  necessary,  in  order  to 
convey  land  into  mortmain  without  incurring  forfeiture, 
to  have  the  licence  not  only  of  the  Crown  but  also  of 
the  lord  of  the  fee  and  every  other  mesne  lord  (a).  But 
in  modern  times  the  rights  of  mesne  lords  having 
become  comparatively  trifling  (&),  the  licence  of  the 
Crown  alone  has  been  rendered  by  Parliament  suffi- 
cient for  the  purpose  (c).  So  that  at  the  present  day, 
if  a  corporation  be  authorized  to  hold  lands  by  royal 
licence  or  by  statute,  it  will  be  no  cause  of  forfeiture 
to  convey  lands  to  it.  Again,  the  alienation  of  land  Aiien^ion 
for  charitable  purposes  is  placed  imder  severe  restric-  charitable 
tions,  which  were  first  imposed  by  an  Act  of  George  II.,  P^^°^®^* 
commonly  called  the  Mortmain  Act  (rf),  and  now 
repealed  and  replaced  by  the  Mortmain  and  Charitable 
Uses  Act,  1888  (e).  Under  this  Act,  every  assurance 
of  any  hereditaments,  of  any  tenure  (/),  for  any 
charitable  uses,  is  void  (</),  unless  made  in  accordance 
with  the  requirements  of  the  Act  (//).    These  prohibited 


Ric.  II.  c.  5.     Any  superior  lord  (h)  The   assurance   must    be 

must  enter  within  six  months  made  (i.)  by  deed  (ii.)  executed 

after  his  inferior's  right  of  entry  before  at   least  two  witnesses, 

has  expired.  ^iii.)  twelve  months  at  least  be- 

(r)  See  antey  p.  52.  fore   the    assurer's   death,    and 

(a)  2  Black  Conmi.  269 ;  Shel-  (iv.)    enrolled    in    the    central 

ford  on  Mortmain,  85.  office    of    the    Supreme    Court 

(6)  See  antCt  pp.  54,  56,  62.  within  six  months  after  execu- 

(c)  Stat.  51  &  62  Vict.  c.  42,  tion;  and  (v.)  must  be  made  to 

8.  2,  replacing  stat.  7  &  8  Will.  take    effect    in    possession    im- 

III.  c.  87.  mediately  for  the  charitable  use 

{d)  Stat.  9  Geo.  II.  c.  86.  intended;  and   (vi.)  must,  as  a 

{e)  Stat.  51  &  52  Vict.  c.  42;  rule,  be  without  any  provision 

see  8.18  and  schedule ;  see  also  for  the  benefit  of  the  assurer  or 

Stat.  26  &  27  Vict.  c.  106.  his  successors.     Condition  (iii.) 

(/)   See  stat.  54  &  55  Vict.  is  not  imposed  on  sales  of  land 

c.  74,  8.  3.  to    a    charity    for    full    value. 

(g)   See   ChurcJier  v.  Martin^  Assurances  of  personal  estate  to 

42  Ch.  D.  312,  decided  on  the  be  laid  out  in  the  purchase  of 

Act  of  George  II.  land  for  a  charity  are  subject 
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the  gift  by  will  to  a  charity  of  any  interest  in  land. 
But  now,  by  an  amending  Act  of  1891  (i),  land  may 
be  assured  by  will  to  or  for  the  benefit  of  any 
charitable  use  ;  but  in  such  case  it  is  required 
to  be  sold,  as  a  rule,  within  one  year  from  the 
testator's  death.  There  are,  however,  several  charit- 
able institutions  and  objects,  in  favour  of  which 
the  restrictions  laid  on  the  gift  of  land  in  charity  are 
relaxed  (k). 


Voluntary 
conveyances. 


Under  a  statute  of  Elizabeth  (0,  in  terms  avoid- 
ing conveyances  made  with  intent  to  defraud  sub- 
sequent purchasers,  it  was  held  that  voluntary 
conveyances  of  any  estate  in  lands,  tenements,  or 
other  hereditaments  whatsoever,  and  conveyances  of 
such  estates  made  with  any  clause  of  revocation  at 
the  will  of  the  grantor,  were  void  as  against  subse- 
quent    purchasers     for    money    or    other    valuable 


to  similar  restrictions :  but  now, 
if  personalty  be  directed  to  be 
so  well  laid  out  by  icill,  it  shall 
be  held  for  the  benefit  of  the 
charity  as  though  there  had 
been  no  direction  to  buy  land 
with  it.  See  stats.  61*  &  62 
Vict.  c.  42,  s.  4 ;  64  &  55  Vict. 
c.  73.  When  land  has  been 
already  devoted  to  charitable 
purposes,  the  conveyance  thereof 
to  other  trustees,  or  to  another 
charity  does  not  fall  within 
the  purview  of  the  Mortmain 
Act;  Walker  v.  Eiclmrdsan,  2 
M.  &  W.  882;  A,-G.  v.  Gli/n, 
12  Sim.  84;  Ashton  v.  Jozies,  28 
Beav.  460.  By  stat.  33  &  34 
Vict.  c.  34,  the  investment  on 
mortgage  of  land  of  any  money 
hold  by  any  corporation  or 
trustees  for  any  public  or  charit- 
able purpose  is  exempted  from 
the  conditions  of  the  Mortmain 
Act,  and  also  from  any  forfeiture 
for  alienation  of  land  into  mort- 
main. 

(0  Stat.  64  &  55  Vict.  c.  73, 
8.  6;  see  Re  Bridger,  1894, 1  Ch. 


297;  Re  Hume,  1896,  1  Ch.  422. 

[k)  See  stats.  61  &  52  Vict, 
c.  42,  Part  III. ;  54  &  65  Vict, 
c.  73,  s.  10 ;  66  &  56  Vict.  c.  11, 29 
(s.  10);  Shelf ord  on  Mortmain, 
46—49,  57,  241,  256,  256;  1 
Jarm.  Wills,  202—204,  6th  ed.) ; 
Index  to  Statutes,  Mortmain,  2, 
3.  As  to  the  conveyance  of  land 
for  sites  for  schools,  see  stats. 
4  &  6  Vict.  c.  38,  ss.  2,  10,  16; 
7  &  8  Vict.  c.  37,  s.  3;  12  &  13 
Vict.  c.  49,  ss.  34;  14  &  15  Vict. 
c.  24;  15  &  16  Vict.  c.  49;  for 
sites  for  literary,  scientific  and 
like  institutions,  stat.  17  &  18 
Vict.  c.  112,  ss.  1,  13,  14;  for 
recreation  grounds  and  play- 
grounds, stat.  22  Vict.  c.  27 ;  for 
sites  for  places  of  worship  or 
burial,  stats.  30  &  31  Vict.  c. 
133;  36  &  37  Vict.  c.  60,  ss.  1, 
4;  46  &  46  Vict.  c.  21;  for  dwell- 
ings for  the  working  classes,  .stat. 
63  &  54  Vict.  c.  16. 

(1)  Stat.  27  Eliz.  c.  4,  made 
perpetual  by  39  Eliz.  c.  18,  s.  31 ; 
see  2  Dart  V.  &  P.  1003  sq., 
6th  ed. 
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consideration  (m).  The  transfer  of  property  as  a 
free  gift  is  called  a  voluntary  conveyance;  while 
a  conveyance  or  a  promise  is  said  to  be  made  for 
valuable  consideration,  when  something  is  exacted  in  valuable  con- 
return  for  it;  not  necessarily  the  payment  of  money,  sideration. 
but  anything  which  is  a  burden  on  the  party  accepting 
the  conveyance  or  promise,  and  on  which  the  other 
sets  a  value  (n).  The  effect  of  this  construction  of  the 
statute  of  Elizabeth  was  that  any  person  who  made  a 
voluntary  settlement  of  landed  property,  even  on  his 
own  children,  might  afterwards  sell  the  same  property 
to  any  pm'chaser ;  and  the  purchaser,  even  though  he 
had  full  notice  of  the  settlement,  could  hold  the  lands 
without  danger  of  interruption  from  the  persons  on 
whom  they  had  been  previously  settled  (o) .  If,  however, 
the  settlement  were  founded  on  any  valuable  considera- 
tion, such  as  that  of  an  intended  marriage,  it  could  not 
be  defeated  (p).  And  if  one,  to  whom  land  had  been 
voluntarily  conveyed,  conveyed  the  same  to  another 
for  value,  the  latter  could  not  be  deprived  of  his  right 
to  the  land  by  subsequent  purchasers  from  the  maker 
of  the  voluntary  conveyance  (t^').  But  the  judicial 
interpretation  of  this  statute  with  respect  to  voluntary 
conveyances  was  removed  by  an  Act  of  1893,  since  the 
passing  of  which  no  voluntary  conveyance  of  lands, 
made  bond  fide  and  without  any  fraudulent  intent, 
can  be  defeated  by  reason  of  any  subsequent  purchase 
for  value  (r).  Voluntary  conveyances,  and  also  con-  Conveyances 
veyances  tending  to  defraud  creditors,  though  made  agLinst 

(m)    This  construction  of  the  ch.  22,  s.  1 ;  Sug.  Pow.  ch.  14. 

Act  was  not  applied  to  volun-  (p)    Colrille    v.   Parker,   Cro. 

tary  conveyances  to  a  charity;  Jac.  158;  Sug.  Pow.  ch.  14. 

Ramsay  v.  Gilchrist^  1892,  A.  C.  (q)  Prodgers   v.    Langham,   1 

412.  Sid.  133  ;  Sug.  V.  &  P.  719,  720; 

(n)  See  Holmes  on  the  Com-  2  Dart  V.  &  P.  1019,  6th  ed. 

mon  Law,  263,  267—271,  289—  (r)  Stat.  66  &  57  Vict.  c.  21, 

297;  Dart.  v.  &  P.  1003  s^.,  6th  passed    29th    June,    1893,    and 

ed.  ;   Wms.     Pers.    Prop.    157,  saving    previous    avoidances   of 

14th  ed.  voluntary  conveyances  under  the 

(o)  t'pton  v.  Bassett,  Cro.  Eliz.  rule  in  question. 
444 ;  3  Rep.  83  a ;  Sug.  V.  &  P. 


creditors. 
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for  value,  are  liable  to  become  void  as  against  creditors, 
as  will  be  explained  in  treating  of  creditors'  rights  («). 


Free  enjoy- 
ment by 
tenant  in  fee 
simple. 


Royal  mines. 


Tenant  in  fee  simple  has  the  right  of  free  enjoy- 
ment (0  to  the  fullest  extent  which  is  consistent  with 
the  security  of  his  neighbours'  persons  and  property  (w). 
Thus  he  may  open  and  work  mines  (x),  quarry  stone, 
dig  for  gravel,  plough  up  ancient  meadow  land,  cut 
timber,  pull  down  buildings,  and  generally  commit 
what  waste  he  will  (?/) ;  he  may  also  cultivate  his 
lands  as  he  likes,  or  may  build  over  them  at  his 
pleasure  {z).  But  he  must  not  do  anything  upon  his 
own  land  which  is  a  nuisance  to  his  neighbours ;  as 
carrying  on  any  occupation  which  endangers  their 
lives  or  health,  injures  their  property,  or  unreason- 
ably interferes  with  their  comfort  (a).  And  if  he  bring 
on  to  his  land  any  substance,  such  as  water  or  filth, 
which  is  not  naturally  there,  he  must  keep  it  in  at 
his  peril  (i).  As  we  shall  see  hereafter,  the  free 
enjoyment  of  a  tenant  in  fee  may  be  curtailed  by 


(s)  Post,  ch.  xi.  If  a  volun- 
tary conveyance  be  not  made 
bcnid  fide  twelve  months  before 
the  grantor's  death,  or  if  hcnid 
fide  possession  be  not  assumed 
by  the  grantee  under  a  volun- 
tary conveyance  immediately 
upon  the  making  thereof,  and 
thenceforward  retained  to  the 
entire  exclusion  of  the  grantor 
or  of  any  benefit  to  him  by 
contract  or  otherwise,  or  if  a 
voluntary  conveyance  reserve  a 
life  interest  or  power  of  revoca- 
tion to  the  grantor,  estate  duty 
will  be  payable  at  his  death  in 
respect  of  the  property  conveyed ; 
see  Stat.  67  &  68  Vict,  c."  30, 
ss.  1,  2  (1  c) ;  post,  ch.  x. 

(t)  Ante,  p.  2. 

{u)  Bract.  221  a,  *'  Licitum  est 
unicuique  facere  in  suo  quod 
damnum  injuriosum  non  evenict 
vicino;"  see  Corporation  of 
Bradford  v.  Pickles,  1895,  1  Ch. 
145,  A.  C.  587. 


(x)  Except  gold  and  silver 
mines,  which  belong  to  the 
Crown ;  TJic  Case  of  Min^^s,  1 
Plowd.  310, 336 ;  1  Black.  Comm. 
296;    A.-G.    v.    Morgan,    1891, 

1  Ch.  482.     See  ante,  p.  34. 

{y)  See  2  Inst.  299 ;  2  Black. 
Comm.  282. 

(z)  See  ante,  p.  61.  The  erec- 
tion of  new  buildings  in  London 
and  other  towns  is,  however, 
controlled  by  statute  ;  see  Index 
to  Statutes,  Metropolis  2,  Public 
Health  3,  Towns  1  (b  6). 

(a)  See  3  Black.  Comm.  216 ; 
Bac.  Abr.  Nuisance ;  Joyce  on 
Injunctions,  Part  I.  ch.  1,  s.  15 ; 
Kerr  on  Injunctions,  ch.  6; 
Seton  on  Decrees,  620 — 628, 
5th  ed. 

(6)  RyUinds  v.  Fletcher,  L.  R., 
3  H.  L.  330  ;  Ballard  v.  Tomlin- 
son,  29  Ch.  D.  115;  National 
Telephone  Co,  v.  Baler,    1893, 

2  Ch.  186 :  see Ponting  v.  Noakcs, 
1894,  2  Q.  B.  281. 
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the  agreement  of  himself  or  his  predecessors ;  as  in 
the  case  of  land  subjected  to  rights  of  way,  rights  of 
common,  or  restrictions  in  equity  as  to  its  use. 

According  to  modem  law,  there  is  generally  incident  involuntary 
to  ownership,  not  only  the  right  of  free  disposition,  of  lands. 
but  also  the  liability  to  what  may  be  called  involuntary 
alienation  of  the  thing  owned  at  the  instance  of  the 
owner's  creditors.  And  the  lands  of  a  tenant  in  fee 
simple  are  now  hable  to  be  taken  to  satisfy  his  debts 
of  every  kind,  not  only  from  his  own  hands  in  his 
lifetime,  but  also  from  the  hands  of  his  heir  or  devisee 
after  his  death,  and  even,  as  we  shall  see,  from  the 
hands  of  purchasers  from  him.  The  liability  of  an 
estate  in  land  to  involimtary  alienation  affords  another 
instance  of  a  matter  in  which  the  law  has  now  attained 
a  certain  uniformity,  but  which  cannot  be  well  under- 
stood apart  from  its  history.  And  the  explanation 
of  creditors'  rights  against  land  involves  a  long  and 
complicated  story.  They  are,  therefore,  reserved  for 
subsequent  consideration,  more  especially  as  they 
affect  all  estates  in  land  (c).  It  may  be  useful,  how- 
ever, to  give  here  the  outlines  of  this  liability  to 
alienation  at  the  instance  of  creditors.  From  the 
thirteenth  year  of  Edward  I.,  one-half  (d),  and  since 
the  year  1888  the  whole  (e),  of  a  man's  freeholds  has 
been  liable  to  be  taken  in  execution  of  a  judgment  (/) 
for  debt  or  damages  against  him ;  the  creditor  having 
the  right  to  hold  the  land  so  taken  till  his  claim  be 
satisfied  out  of  the  profits,  and  being  enabled  of  late 
years  to  obtain  a  sale  of  the  property  and  payment 
out  of  the  proceeds  {g).  A  man  has  been  liable  to  be 
divested  of  his  freeholds  upon  bankruptcy  ever  since  a 

{c)  See  post,  ch.  xi.  thereto. 

(d)  Stot.  13  Edw.  I.  c.  18.  (g)  See    stats.    1    &    2   Vict. 

(e)  Stot.  1  &  2  Vict.  c.  110,  c.   110,  s.   13 ;    27  &   28  Vict. 
8.  11.  c.  112,  ss.  4—6. 

(/)  See  ante,  p.  24,  &  n.  (x) 
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statute  of  Henry  VIII.  (h)  iSrst  instituted  bankruptcy 
proceedings ;  the  gist  of  which,  as  the  reader  is  pro- 
bably aware,  is  the  surrender  of  all  a  debtor's  property 
for  his  creditors'  benefit.  And  now,  when  a  man  is 
adjudged  bankrupt,  all  his  property  becomes  divisible 
amongst  his  creditors,  and  vests  at  once  in  a  trustee 
for  them  (i).  By  the  common  law,  as  settled  in 
Edward  the  First's  reign,  the  heir  of  a  tenant  in  fee 
simple  was  liable,  to  the  extent  of  the  land  descended 
to  him,  to  satisfy  those  debts  with  the  payment  of 
which  the  late  tenant  had  by  special  contract  (that 
is,  by  sealed  writing  (/r)),  expressly  charged  his  heir. 
And  this  liability  was  extended  by  an  Act  of  William 
and  Mary  (0  to  a  devisee.  Also,  when  testamentary 
alienation  was  permitted  (;;0,  fee  simple  estates  were 
liable  to  debts  charged  thereon  by  the  tenant's  will. 
But  it  was  not  until  the  year  1833  that  they  were 
subjected  to  debts  of  the  deceased  tenant  made  without 
so  binding  his  heir.  Since  then,  however,  fee  simple 
estates,  whether  devised  by  will  or  allowed  to  descend 
to  the  heir,  have  been  liable  to  the  payment  of  all 
their  late  owner's  debts,  including  his  ordinary  debts 
incurred  without  sealed  writing,  which  are  called 
Cro\Mi  debts,  simple  contract  debts  («).  It  may  also  be  mentioned 
here  that  special  privileges  are  accorded  to  the  Crowa 
for  the  recovery  of  debts  due  to  it,  in  the  way  of 
seizure  of  the  debtor's  lands. 

The  right  and       So  inherent  in  ownership  is  the  right  of  aliena- 

ahenatLiT       tion  (o),  that  it   is  impossible  for   any  owner  to  be 

inherent  in      divcsted  of  it,  and  yet  retain  the  other  advantages  of 

ip.       property.     And  in  the  same  manner  the  liability  of 

(h)  Stat.  34  &  35  Hen.  VIII.  c.  14. 
c.  4.  (vi)  Ante,  p.  73. 

{i)  Stat.  46  &  47  Vict.   c.  62,  (w)  See  stats.  3  &  4  WiU.  IV. 

s.  20.  c.  104 ;  32  &  33  Vict.  c.  46. 

(k)  Ante,  pp.  18,  n.  (5),  31,  n.  (r).  (0)  See  ante,  p.  2. 

(/)    Stat.    3    WiU.    &    Mary, 
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property  to  alienation  for  debt  cannot  by  any  means 
be  got  rid  of  (p).  So  long  as  any  estate  in  land  is  in 
the  hands  of  any  person,  so  long  does  his  power  of 
disposition  continue  (g),  and  so  long  also  continues 
his  liabihty  to  have  the  estate  taken  from  him  to 
satisfy  the  demands  of  his  creditors  (r).  And  any 
attempt  to  annex  a  general  restriction  on  alienation 
to  a  gift  of  any  property  is  void,  as  being  repugnant 
to  the  gift  («).  It  is,  however,  possible  to  confine  the  Gift  may  be 
duration  of  a  gift  to  the  period  during  which  it  can  be  period^of  ° 
personally  enjoyed  by  the  grantee.  Thus  one  may  personal 
give  land  to  or  in  trust  for  another  until  he  shall  dis- 
pose of  the  same,  or  shall  become  bankrupt,  or  until 
any  act  or  event  shall  occur  which  would  cause  his 
personal  enjoyment  thereof  to  cease.  Personal  property 
may  be  settled  in  the  same  way  (t).  And  this  is  fre- 
quently done.  In  such  cases,  if  the  grantee  become 
bankrupt,  or  attempt  to  make  any  disposition  of  the 
property,  it  will  not  vest  in  the  creditors'  trustee,  or 
follow  the  intended  disposition ;  but  the  interest  which 
had  been  given  to  the  grantee  will  thenceforth  entirely 
cease,  in  the  same  manner  as  where  lands  are  given  to 
a  person  for  Ufe  his  interest  terminates  at  his  death. 
If,  however,  a  man  attempt  to  settle  his  own  property 
in  such  a  way  that  he  shall  enjoy  the  same  until  his 
bankruptcy,  on  the  happening  of  which,  his  interest 
therein  shall  cease,  and  the  property  go  over  to  some 
other  person  than  the  creditors'  trustee,  the  attempted 
settlement  will  in  general  be  void  as  a  fraud  on 
the  bankruptcy  laws  (u).    An  exception  to  this  rule  Exception. 

(p)  2    Jarm.   Wills,    864  «g.,  38  Ch.  D.  176  ;  anU,  p.  2,  n.  (c); 

864  sq.,  5tb  ed.  cf.  p.  69,  n.  {q). 

(q)    Litt.    ff.    360;    Co.  Litt.  (t)  Lockyer  v.  Savage,  2  Str. 

206  b,  223  a.  947  ;   Be  Hinton,  14  Ves.  698 ; 

(r)  Brandon  v.  Bohinson,  18  Kay,  J.,  Be  Ihigdale,  38  Ch.  D. 

Ves.  429,  433.  176,    180,   181 ;    2  Jann.  Wills, 

(«}  See  2  Jarm.  Wills,  866  sq.,  869  sq.,  6tb  ed. 

6th  ed. ;    Williams    on    Settle-  (u)  Higinbotham  v.  Holme,  19 

ments,  134—136 ;    Be  Dugdale,  Ves.  88.     See  Lester  v.  Garlavd, 

W.R.P.  G 
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prohibiting  restriction  on  alienation  occurs  in  the 
case  of  a  woman,  who  is  permitted  to  have  property 
settled  on  her  in  such  a  way  that  she  cannot  when 
married  make  any  disposition  of  it  during  the  cover- 
ture or  marriage;  but  this  mode  of  settlement  is  of 
comparatively  modern  date  (x).  There  are  also  certain 
cases  in  which  the  personal  enjoyment  of  property  is 
essential  to  the  performance  of  certain  public  duties, 
and  in  which  no  alienation  of  such  property  can 
be  made ;  thus  a  benefice  with  cure  of  souls  camiot 
be  directly  charged  or  encumbered  (y).  So  offices 
concerning  the  administration  of  justice,  and  pensions 
and  salaries  given  by  the  State  for  the  support  of 
the  grantee  in  the  performance  of  present  or  future 
duties,  cannot  be  aliened  {z) ;  though  pensions  for 
past  services  are,  generally  speaking,  not  within  the 
rule  (a). 


Husbands 
and  wives. 


In  addition  to  the  interest  which  may  be  created 
by  alienation,  either  voluntary  or  involuntary,  there 


6  Sim.  206 ;  Holmes  v.  rennij,  8 
K.  &  J.  90 ;  Brooke  v.  Pearson^ 
27  Beav.  181 ;  Knight  v.  Browne, 

7  Jur.  N.  S.  894;  Ex  parte 
Mackay,  L.  R.  8  Ch.  648;  Ex 
parte  Jay,  14  Ch.  D.  19;  Re 
Detmoldy  40  Ch.  D.  686 ;  Maekin- 
tosh  V.  Togose,  1895,  1  Ch.  505 ; 
Davidson,  Prec.  Conv.  Vol.  III. 
108—141,  3rd  ed. ;  2  Key  & 
Elphinstone,  Prec.  Conv.  447  n. 
4th  ed. 

(.r)  Brandon  v.  Robinson,  18 
Ves.  434  ;  Tullett  v.  Artnstrong, 
1  Beav.  1 ;  4  M.  &  Cr.  390;  Scar^ 
borough  v.  Borvian,  1  Beav.  34 ; 
4  M.  &  Cr.  377 ;  stat.  46  &  46 
Vict.  c.  76,  8.  19;  Wms.  Pers. 
Prop.  474—477,  486,  14th  ed. 

{y)  Stats.  13  Eliz.  c.  20;  67 
Geo.  III.  c.  99,  8.  1 ;  1  &  2  Vict, 
c.  106,  8.  1 ;  Shato  v.  Pritch<ird, 
10  B.  &  C.  241 ;  Long  v.  Storie, 
3  De  G.  &  S.  308 ;  Hdwkbis  v. 
Gathercole,  6  De  G.  M.  &  G.  1. 
But  a  sequestration  of  the  profits 


of  a  benefice  may  be  obtained  in 
execution  of  a  judgment  against, 
or  on  the  bankruptcy  of,  a  bene- 
ficed clergyman :  3  Black.  Comm. 
418;  R.  S.  C.  1888,  Order  XLIII. 
rr.  3—5,  Appendix  H.,  No.  7; 
stat.  46  &  47  Vict.  c.  52,  s.  62. 

(z)  Flarty  v.  Odluvi,  3  T.  Rep. 
681 ;  Lidderdafe  v.  Duke  of  Mon- 
trose, 4  T.  R.  248;  IFetis  v. 
Foster,  8  M.  &  W.  149 ;  Apthorpe 
v.  Jpthorpc,  12  P.  D.  192;  stats. 
6  &  6  Edw.  VI.  c.  16 ;  49  Geo.  III. 
c.  126.  But,  in  case  of  bank- 
ruptcy, the  whole  or  part  of  the 
income  arising  from  any  office  or 
pension  of  the  bankrupt  may  be 
ordered  to  be  paid  to  the  trus- 
tee for  division  amongst  the 
creditors;  stat.  46  &  47  Vict.  c. 
52,  s.  53 ;  Ex  parte  Huggins,  21 
Ch.  D.  85. 

(a)  M'Carthyy.Gooid,l'BBn& 
Beatty,  387 ;  Tiinstal  v.  Boothby, 
10  Sim.  542 ;  JFilfock  v.  Terreif, 
3  Ex.  D.  328, 334.    But  see  stats. 
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are  certain  rights  conferred  by  law  on  husbands  and 

wives  in  each  other's  lands,  by  means  of  which  the 

descent  of  an  estate,  from  an  ancestor  to  his  heir, 

may  partially  be  defeated.     These  rights  will  be  the 

subject  of  a  future  chapter.     If,  however,  the  tenant 

in  fee  simple  should  not  have  disposed  of  his  estate  in 

his  lifetime,  or  by  his  will,  and  if  it  should  not  be 

swallowed   up  by  his   debts,  his   lands  will  descend 

(subject  to  any  rights  of  his  wife)  to  the  heir  at  law. 

The  heir,  as  we  have  before  observed  (b)  is  a  person  The  heir  at 

appointed  by  the  law.     He  is  called  into  existence  by    *^' 

his  ancestor's  decease,  for  no  man  during  his  lifetime 

can  have  an  heir.     Nemo  est  lucres  viventis.     A  man 

may  have  an  heir  apparent^  or  an  heir  presumptive,  but  Heir 

until  his  decease  he  has  no  heir.     The  heir  apparent  ""PP*^®"  • 

is  the  person  who,  if  he  survive  the  ancestor,  must 

certainly  be  his  heir,  as  the  eldest  son  in  the  lifetime 

of  his  father.    The  heir  presumptive  is  the  person  who.  Heir 

though  not  certain  to  be  heir  at  all  events,  should  he  p^^^^^^p*^^®- 

survive,  would  yet  be  the  heir  in  case  of  the  ancestor's 

immediate  decease.     Thus  an  only  daughter  is  the 

heiress  presumptive  of  her  father :   if  he  were  now 

to  die,  she  would  at  once  be  his  heir ;   but  she  is  not 

certain  of  being  heir,  for  her  father  may  have  a  son, 

who  would  supplant  her,  and  become  heir  apparent 

during  the  father's  lifetime,  and   his  heir  after  his 

decease.    An  heir  at  law  is  the  only  person  in  whom 

the  law  of  England  vests  property,  whether  he  will  or 

not.     If  I  make  a  conveyance  of  land  to  a  person  in 

my  lifetime,  or  leave  him  any  property  by  my  will, 

he  may,  if  he  pleases,  disclaim  taking  it,  and  in  such 

case  it  will  not  vest  in  him  against  his  will  (c).     But 

an  heir  at  law,  immediately  on  the  decease  of  his 


28  &  29  Vict.  c.  73,  sa.  4,  5 ;  44  (6)  Ante,  p.  74. 

&  45  Vict.  c.  58,  8. 141 ;  Liicas  v.  (c)  Nicolson  v.  Wordsworth,  2 

Harris,  18  Q.  B.  D.  127 ;  Crowe  Swanst.  366,  372. 

V.  li-ice,  22  Q.  B.  D.  429. 

a2 
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The  heir 

cannot 

disclaim. 


Gradual 
progress  of 
the  law  of 
descents. 


ancestor,  becomes  presumptively  possessed,  or  seised 
in  law,  of  all  his  lands  (rf).  No  disclaimer  that  he 
may  make  will  have  any  effect,  though,  of  course,  he 
may,  as  soon  as  he  pleases,  dispose  of  the  property  by 
an  ordinary  conveyance.  A  title  as  heir  at  law  is  not 
nearly  so  frequent  now  as  it  was  in  the  times  when 
the  right  of  alienation  was  more  restricted.  And  when 
it  does  occur  it  is  often  established  with  difficulty. 
This  difficulty  arises  more  from  the  nature  of  the  facts 
to  be  proved  than  from  any  uncertainty  in  the  law. 
For  the  rules  of  descent  have  now  attained  an  almost 
mathematical  accuracy,  so  that,  if  the  facts  are  rightly- 
given,  the  heir  at  law  can  at  once  be  pointed  out. 
The  accuracy  of  the  law  has  arisen  by  degrees,  by  the 
successive  determination  of  disputed  points.  Thus,  in 
the  time  of  Henry  II.,  when  the  laws  of  tenure  were 
beginning  to  be  generally  developed  (e),  an  estate  of 
inheritance  held  by  military  tenure  descended  first  to 
the  deceased  tenant's  eldest  or  only  son;  whilst  the 
inheritance  of  a  free  sokeman,  if  anciently  divisible, 
was  shared  between  all  his  sons ;  if  not,  it  passed  to 
his  eldest  or  youngest  son,  according  to  local  custom. 
In  default  of  sons,  all  the  daughters  succeeded  in 
equal  shares,  whether  the  late  tenant  were  sokeman 
or  knight.  If  he  had  left  no  children,  the  descendants 
of  children  (/)  were  the  next  heirs.  In  default  of 
lineal  descendants,  the  brothers  and  sisters  came  in ; 
and  if  thej'  were  dead,  their  children ;  then  the  uncles 
and  their  children ;  and  then  the  aunts  and  their 
children;  males  being  always  preferred  to  females, 
and  the  inheritance  of  males  or  females  in  equal 
degree  of  kinship  being  governed  by  the  same  rules 
as  in  the  case  of  sons  or  daughters  (g),  Bracton, 
stating  the  law  of  the  King's  Court  as  to  the  inherit- 


(d)  Watkins  on  Descents,  25, 
26  (4th  ed.  34). 

(e)  Ante,  p.  15. 


(9) 


\f)  Glanv.  vii.  3. 
Glanv.  vii.  4. 
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ance  of  land,  gives  descent  to  the  eldest  of  several 
sons  as  the  rule,  and  mentions  the  ease  of  sokemen's 
land  anciently  divisible  as  an  exception  (A).  As  the 
term  free  Bokemen  was  not  used  to  denote  any  but 
the  original  class  of  free  sokemen,  a  limited  and 
diminishing  number  of  men,  this  exception  did  not 
become  the  rule  for  land  held  in  socage  in  its  later 
meaning  of  free  tenure  by  certain  service  not  military. 
As  we  have  seen,  the  tenants  in  socage  (in  this  sense 
of  the  word)  included  many  whose  services  were 
originally  of  a  military  nature  (t).  The  lands  of 
these  remained  subject  to  descent  to  the  eldest  son, 
though  their  tenure  lost  its  military  character.  And 
whenever  new  tenures  were  created  of  a  nature  to  be 
classed  as  socage,  the  land  followed  the  general  rule 
of  descent  (A:).  Thus  descent  to  the  eldest  of  several 
males  in  the  same  degree  of  kinship  was  established 
as  the  law  for  all  freehold  land,  whether  held  by 
knight's  service  or  in  socage;  except,  as  we  have 
seen,  in  the  case  of  the  custom  of  gavelkind  (Z).  In 
Bracton's  time,  too,  or  shortly  after,  it  was  established 
that  all  descendants  in  infinitum  of  any  person  who 
would  have  been  heir,  if  living,  were  allowed  to  inherit 
by  right  of  representation.  Thus,  if  the  eldest  son 
died  in  the  lifetime  of  his  father,  and  left  issue,  that 
issue,  though  a  grandson  or  granddaughter  only,  was 
to  be  preferred  in  inheritance  before  any  younger 
son  (m).  The  father,  moreover,  or  any  other  lineal 
ancestor,  was  never  allowed  to  succeed  as  heir  to  his 
son  or  other  descendant.  And  it  was  established, 
after  Bracton's  time,  that  kindred  of  the  half-blood 
should  be  altogether  excluded  from  inheritance  (71). 
The   rules    of   descent,    thus    gradually    fixed,   long 

(h)  Bract,  fo.  62  b,  64,  76  a.  (w)  P.  &  M.  Hist.  Eng.  Law, 

(i)  Ante,  p.  61,  &  n.  (u),  ii.  281—284. 
a)  P.  &  M.  Hist.  Eng.  Law,  («)  P.  &  M.  Hist.  Eng.  Law, 

ii.  '266—268.  ii.  284  sq.,  300  sq. ;  Litt.  s.  6. 
(/)  AntCy  p.  57. 
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remained  unaltered.  Lord  Hale,  in  whose  time  they 
had  continued  the  same  for  about  400  years,  was  the 
first  to  reduce  them  to.  a  series  of  canons  (o) ;  which 
was  afterwards  admirably  explained  and  illustrated 
by  Blackstone,  in  his  well-known  Commentaries  ;  nor 
was  any  alteration  made  till  the  enactment  of  the 
Inheritance  Act,  1883  (p).  By  this  Act,  amongst  other 
important  alterations,  the  father  is  heir  to  his  son, 
supposing  the  latter  to  leave  no  issue ;  and  all  lineal 
ancestors  are  rendered  capable  of  being  heirs  (q) ;  rela- 
tions of  the  half-blood  are  also  admitted  to  succeed, 
though  only  on  failure  of  relations  in  the  same  degree 
of  the  whole  blood  (r).  The  Act  has,  moreover,  settled 
a  doubtful  point  in  the  law  of  descent  to  distant  heirs. 
The  rules  of  descent,  as  modified  by  this  Act,  will  be 
found  at  large  in  the  ninth  chapter. 

{o)  Hale's    Hist.    Com.    Law,  ss.  19,  20. 
6th  ed.,  p.  318  sq.  (q)  Stat.  3  &  4  Will.  IV.  c.  106, 

(p)  Stat.  3  &  4  Will.  TV.  c.  106,  s.  6. 
amended  by  22  &  23  Vict.  c.  35,  (r)  Sect.  9. 
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CHAPTEE  III. 

OF   AN   ESTATE   TAIL. 

Having  considered  the  incidents  of  the  greatest  Estate  tail, 
estate  of  freehold,  that  in  fee  simple  (the  most  absolute 
property  in  land  which  a  subject  may  enjoy)  (a),  let 
us  proceed  to  examine  the  lesser  estates  of  freehold. 
Of  these  we  shall  first  notice  an  estate  tail,  or  an 
estate  given  to  a  man  and  the  heirs  of  his  body.  This 
is  such  an  estate  as  will,  if  left  to  itself,  descend,  on 
the  decease  of  the  first  owner,  to  all  his  lawful  issue, 
— children,  grandchildren,  and  more  remote  descend- 
ants, so  long  as  his  posterity  endures, — in  a  regular 
order  and  course  of  descent  from  one  to  another : 
and,  on  the  other  hand,  if  the  first  owner  should  die 
without  issue,  his  estate,  if  left  alone,  will  then  deter- 
mine. An  estate  tail  may  be  either  general,  that  is,  General  or 
to  the  heirs  of  his  body  generally  and  without  restric-  ^^^^^  ' 
tion,  in  which  case  the  estate  will  be  descendible  to 
every  one  of  his  lawful  posterity  in  due  course;  or 
special,  when  it  is  restrained  to  certain  heirs  of  his 
body,  and  does  not  go  to  all  of  them  in  general ;  thus, 
if  an  estate  be  given  to  a  man  and  the  heirs  of  his 
body  by  a  particular  wife ;  here  none  can  inherit  but 
such  as  are  his  issue  by  the  wife  specified.  Estates 
tail  may  be  also  in  tail  male,  or  in  tail  female ;  an  Male  or 
estate  in  tail  male  cannot  descend  to  any  but  males,  ®"^*  ®* 
and  male  descendants  of  males;  and  cannot,  conse- 
quently, belong  to  any  one  who  does  not  bear  the 
surname  of  his  ancestor  from  whom  he  inherited :  so 

(a)  Ante,  p.  C. 


tail 
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an  estate  in  tail  female  can  only  descend  to  females, 
and  female  descendants  of  females  (2^).  Special  estates 
tail,  confined  to  the  issue  by  a  particular  wife,  are  not 
now  common:  the  most  usual  kinds  of  estates  tail 
now  given  are  estates  in  tail  general,  and  in  tail  male. 
Tail  female  scarcely  ever  occurs. 

Donee  in  tail.  The  Owner  of  an  estate  tail  is  called  a  donee  in  tail, 
and  the  person  who  has  given  him  the  estate  tail  is 
called  the  donor.  And  here  it  may  be  remarked,  chat 
such  correlative  words  as  donoi'  and  donee,  lessor  and 
lessee,  and  many  others  of  a  like  termination,  are  ised 
in  law  to  distinguish  the  person  from  whom  an  act 
proceeds,  from  the  person  for  or  towards  whom  it  is 
done.    The  owner  of  an  estate  tail  is  also  called  a 

Tenant  in  tenant  in  tail,  for  he  holds  his  land  of  some  lord,  as 
much  as  a  tenant  in  fee  simple  (c),  only  for  a  less 
estate.  But  a  tenant  in  tail  in  possession  of  land  now 
largely  enjoys  the  advantages  of  ownership ;  and,  as 
we  shall  see,  it  has  long  been  in  his  power  to  bar  Hie 
entail,  and  thus  convert  his  estate  into  an  estate  in  fee 
simple.  To  explain  the  nature  of  an  estate  tail  and 
its  incidents,  we  must  refer  briefly  to  its  history. 

Collateral  .  The  reader  has  been  so  far  made  acquainted  with 
might  inherit  the  course  of  descent  of  a  fee  (d)  as  to  be  aware  that, 
a  fee.  ^lq  early  as  the  time  of  Henry  II.,  if  the  tenant  of  a 

fee  left  no  issue,  his  collateral  relations  were  admitted 
to  succeed  as  his  heirs  (<?).  So  that  an  estate,  which 
had  been  granted  to  a  man  and  his  heirs,  descended, 
on  his  death,  not  only  to  his  offspring,  but  also,  in 
default  of  offspring,  to  his  other  relations  in  a  defined 
order  of  succession.  Hence  if  it  were  wished  to 
confine  the  inheritance  to  the  offspring  of  the  donee, 

(6)  Litt.  S8.  13,  14,  15,  16,  21 ;  (d)  Ante,  p.  19. 

2  Black.  Comm.  113.  114.  (e)  Ante,  p.  84. 

(c)  AnU,  pp.  6,  7,  37,  42. 
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it  became  necessary  to  limit  the  estate  expressly  to 
him  and  the  heirs  of  his  body  (f),  making  what  was  To  the  donee 
then  called  a  conditional  gift,  by  reason  of  the  con-  of^hisbc^y " 
dition  implied  in  the  donation,  that  if  the  donee  died  a  conditional 
without  such  particular  heirs,  or  in  case  of  the  failure  ^**- 
of  such  heirs  at  any  future  time,  the  land  should 
revert  to  the  donor  (^).  Such  a  condition  was 
especially  implied  m  a  gift  of  land  in  frank  mar- 
riage (A).  In  such  cases,  therefore,  the  collateral 
relations  of  the  donee  could  never  inherit  the  land 
as  his  heirs :  for  if  his  issue  failed,  the  donor  might 
resume  possession  of  the  land(i).  But,  as  in  the 
case  of  simple  fees  {k),  the  donee  of  a  fee  granted  by 
such  a  conditional  gift  gradually  acquired  the  power 
of  alienating  the  land,  first,  as  against  his  issue,  and 
then  as  against  his  lord.  For  when  one  seised  of 
land  in  fee  simple  gave  it  to  another  and  the  heirs 
of  his  body,  this  was  necessarily  accomplished  by 
subinfeudation,  and  the  donor  and  his  heirs  remained 
the  lords  of  the  donee  and  the  heirs  of  his  body,  who 
became  their  tenants  (Z). 

The  doctrine,  that  the  heir  can  only  claim  by  sue-  Growth  of 
cession,  not  by  purchase  {vi),  was  applied  to  conditional  alienating 
as  well  as  simple  fees  (n).    This  enabled  the  donee  of  ^*"^  ^^®^  ^ 

'^  ^  a  man  and 

land  to  himself  and  the  heirs  of  his  body  to  dispose  of  the  heirs  of 
the  land  as  against  such  heirs  (o).     If  however  the  ^^^^^y- 
donee  had  no  such  heir,  or  if  he  had  such  an  heir, 
who  afterwards  died  without  issue,  the  intention  of 
the  gift  was,  in  either  case,  that  the  land  should 
revert  to  the  donor.     No  alienation  by  the  donee  was 

(/)  Bract,  fo.  17  b,  47  a,  68  b,  (i)    Bract,  fo.  69  a. 

69  a ;   Co.  Litt.   290  b,  n.   (1),  (k)  Ante,  p.  19. 

V.  1.  (Z)    Antey  p.  38. 

{g)  2  Bhick.  Comm.  110;  see  im)Ante,  p.  67. 

P.  &  M.  Hist.  Eng.   Law,  ii.  in)  Bract,  fo.  17  b. 

16—19.  (o)   Bracton's  Note  Book,  case 

(h)   Ante,    p.  66;    Bract,    fo.  666;  Y.  B.  44  Edw.  III.  8a,  pi. 

20  b.  18. 
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allowed  to  prevent  this  in  the  former  case(j;):  but 
in  the  latter  case  it  was  otherwise.  For  early  in  the 
reign  of  Edward  I.  it  seems  to  have  been  considered 
that,  in  the  case  of  a  gift  of  land  to  a  man  and  the 
heirs  of  his  body,  or  a  similar  conditional  gift,  the 
birth  of  issue  was  a  performance  of  the  condition,  so 
as  to  enable  the  donee  to  alien  in  fee.  Upon  the  . 
birth  of  issue  therefore  the  donee  could  dispose  of 
the  land  to  another  and  his  heirs  generally ;  and  it 
was  held  that  such  alienation  would  prevent  the  land 
from  reverting  to  the  donor,  if  the  issue  of  the  donee 
came  afterwards  to  an  end  (g-).  So  too,  if  the  donor 
had  given  over  the  land  to  some  third  person  in  case 
of  the  failure  of  issue  of  the  first  donee, — conferring 
what  was  afterwards  known  as  an  estate  in  remainder 
expectant  on  the  determination  of  the  interest  of  the 
first  donee  (r), — it  appears  that  alienation  by  the  first 
donee  after  the  birth  of  issue  might  have  deprived 
such  third  person  of  his  right  to  have  the  land,  if  the 
issue  failed.  The  original  intention  of  such  gifts  was 
therefore  in  a  great  measure  defeated ;  originally,  on 
failure  of  the  issue  the  lands  reverted  to  the  donor, 
or  remained  to  the  person  whom  the  donor  had 
appointed  to  succeed  in  that  event ;  but  now  nothing 
was  requisite  but  the  mere  birth  of  issue  to  give  the 
donee  a  complete  power  of  disposition. 

The  mere  existence  of  an  expectant  heir  having  thus 
grown  up  into  a  reason  for  alienation,  the  barons  of 
the  time  of  Edward  I.  began  to  feel  how  small  was  the 
possibility  that  the  lands,  which  they  had  granted  by 

{p)  Fitz.  Abr.  Formedon,  63.  lands  on  failure  of  issue ;  Fleta, 

(q)  Stat.  13  Edw.  I.  c.  1,  pre-  fo.  294  (§  63),  295  (§  4) ;  Britton 

amble  ;  Fitz.  Abr.  Formedon,  62,  (ed.  Nichols),  vol.  ii.  p.  152  and 

65 ;  Plowd.  246 ;  Co.  Litt.  19  a ;  note  (m) ;  Mirror,  ch.  v.  sect.  6. 
2  Inst.  333.     Conveyance  by  fine  (r)  As  to  such  gifts,  see  Bract. 

(ante,  p.  70  n.  Iz}  seems  to  have  fo.  18  b,  67  a,  69  a,  262  b ;  Mait- 

been  used  to   oar    the   donor's  land,  L.  Q.  K.  vi.  22 ;  P.  &  M. 

right  to    the  reversion    of    the  Hist.  Eng.  Law,  ii.  23 — 25. 
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conditional  gifts  to  their  tenants  and  the  heirs  of  their 

bodies,  should  ever  revert  to  themselves  again ;  whilst 

at  the  same  time  they  perceived  the  power  of  their 

own  families  weakened  by  successive  alienations.     To 

remedy  these  evils,  it  was  enacted  in  the  reign  of 

Edward  I.  by  the  famous  statute  De  Donis  Condition-  statute  De 

alibus  («), — and  no  doubt  as  was  then  thought  finally 

enacted, — that  the  will  of  the  donor,  according  to  the 

form  in  the  deed  of  gift  manifestly  expressed,  should 

be  from  thenceforth  observed ;  so  that  they,  to  whom 

the  tenement  was  given,  should  have  no  power  to  alien 

it,  whereby  it  should  fail  to  remain  unto  their  own 

issue  after  their  death,  or  to  revert  unto  the  donor  or 

his  heirs,  if  issue  should  fail. 

Since  the  passing  of  this  statute,  an  estate  given  to  Fee  tail.     , 
a  man  and  the  heirs  of  his  body  has  been  always  called 
an  estate  tail,  or  more  properly,  an  estate  in  fee  tail 
{feiidum  talliatum).     The  word  tail  is  derived  from  the   . 
French  word  taiUer,  to  cut,  the  inheritance  being  by 
the  statute  De  Donis^  cut  down  and  confined  to  the 
heirs  of  the  body  strictly  {t)  ;  but,  though  an  estate  tail 
still  bears  a  name  indicative  of  a  restriction  of  the 
inheritance  from  any  interruption  in  its  course  of 
perpetual  descent  from  father  to  son,  we  shall  find  that 
in  fact  the  right  to  establish  such  exclusive  perpetual 
descent  has  long  since   been  abolished.     When  the  inconveni- 
statute  began  to  operate,  the  inconvenience   of  the  ©ntaiu. 
strict    entails,   created  under  its  authority,   became 
sensibly  felt;  children,  it  is  said,  grew  disobedient 
when  they  knew  they  could  not  be  set  aside  ;  farmers 
were  deprived  of  their  leases ;  creditors  were  defrauded 
of  their  debts;  and  innumerable  latent  entails  were 
produced  to  deprive  purchasers  of  the  land  they  had 

(«)  Stat.  13Edw.  I.  c.  1,  called  827  a,  n.  (2) ;  Wright's  Tenures, 

also  the  Statute  of  Westminster  187 ;  2  Black.  Comm.  112 ;  P.  & 

^      the  Second.  M.  Hist.  Eng.  Law,  ii.  19,  n.  (6). 
(t)  Litt.  s.  18;  Co.  Litt.  18  b, 
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Alienation  by 
tenant  in  tail. 


Principle  of 
recompense 
in  value  bar- 
ring issue  in 
tail. 


TaJtarum's 
case. 


fairly  bought;  treasons  also  were  encouraged,  as 
estates  tail  were  not  liable  to  forfeiture  longer  than  for 
the  tenant's  life  (ii).  The  nobility,  however,  would  not 
consent  to  a  repeal,  which  was  many  times  attempted 
by  the  commons  (:r),  and  the  Act  has  never  been 
directly  repealed.  But  at  length  means  were  found  of 
evading  its  operation;  for  the  judges,  in  construing  the 
statute,  had  admitted  a  principle,  which  afterwards 
gave  a  handle  to  overturn  it  altogether.  .  It  was  held 
that  if  the  tenant  in  tail  disposed  of  the  land,  but  left 
assets,  or  lands  of  equal  value,  to  his  issue,  the  issue 
were  bound  to  abide  by  his  alienation  of  the  entailed 
lands  (.v).  This  seems  fair  enough,  but  the  principle 
of  recompense  in  value  was  afterwards  extended  so  as 
to  bar  the  issue  from  asserting  their  rights  to  the 
entailed  lands,  if  a  mere  judgment  had  been  given 
entitling  them  to  recover  from  some  other  person  lands 
of  equal  value  instead.  It  is  uncertain  when  this 
extension  of  the  principle  was  first  admitted  {z) :  but 
it  was  recognized  in  a  case,  called  Taltarum's  case, 
decided  in  the  twelfth  year  of  the  reign  of  King 
Edward  IV.  (a).  And  as  the  principle  so  extended 
was  allowed  to  hold  good,  although  the  judgment  for 
recovery  in  value  had  been  obtained  by  collusion  with 
the  tenant  in  tail,  the  result  was  to  secure  the  practical 
abolition  of  the  law  of  entail.  For  it  became  possible 
for  any  one  possessed  of  land  as  tenant  in  tail  to  get 
rid  of  the  entail  by  taking  the  requisite  judicial 
proceedings. 


By  the  common  law,  final  judgment  for  the  recovery 
of  land  in  a  writ  of  right,   the  highest  form  of  real 


(u)  2  Black.  Comm.  116. 

(x)  2  Cru.  Rec.  9,  10,  3rd  ed. 

[y]  2  Cm.  Rec.  214—217;  Litt. 
B.  712  ;  Co.  Litt.  878  b,  note  (2), 
374  b. 

{z)  See  an  article  by  Sir  H.  \V. 


Elphinstone,  L.  Q.  R.  vi.  280. 

(a)  Y.  B.  12  Edw.  IV.  19, 
translated  in  Tudor's  Leading 
Cases  on  Real  Property,  695, 3rd 
ed. ;  Cru.  Rec.  217— 2i9. 
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action,  was  not  only  conclusive  of  the  right  to  the  land, 

as  between  the  parties  to  the  action,  but  barred  all 

other  persons'   claims  unless  promptly  asserted  (i). 

This  afforded  to  a  tenant  in  possession  of  land  an 

opportunity,  in  certain  cases,  of  defeating  the  lawful 

claims  of  others  to  the  land,  by  suffering  a  recovery  of  Suffering  a 

the  land  to  be  obtained  in  a  collusive  action  brought  ^®°°^®'7- 

against  him.     Such  proceedings  were  in  fact  used  to 

deprive  termors  of  their  leases,  and  by  ecclesiastics 

to  evade  the  statute  of  Mortmain  (c),  until  it  was 

provided  by  statute  (d)  that  in  such  cases  collusive 

recoveries   might  be  falsified,  or  annulled  (e).     And, 

under  the  statute  De  Donis,  if  a  tenant  in  tail  merely 

suffered    judgment  for  the  recovery  of  his  lands  to 

be  obtained  in  a  friendly  action  against  him,  it  was 

held  that  his  issue  after  his  death  might  falsify  the 

recovery,  and  gain  possession  of  the  entailed  lands  (/). 

Recourse  was  had  therefore  to  the  law  of  warranty  (^f),  Warranty. 

whereby  one,  who  had  warranted  the  title  to  lands 

given  by  him  to  another,  was  liable  to  be  vouched  to  Vouching  to 

warranty,  that  is,  called  upon  to  defend  any  action  ^^^^^^y- 

brought  to  recover  the  lands,  and  to  be  adjudged  to 

render  to  his  donee  lands  of  equal  value,  if  he  failed 

in  his  defence  (/<).     The  tenant  in  tail  then,  on  the 

collusive  action  being  brought,  vouched  to  warranty 

some  third  person,  presumed  to  have  been  the  original 

grantor  of  the  estate  tail.     This  third  person  was 

accordingly  called  upon  ;  who,  in  fact,  had  had  nothing 

to  do  with   the  matter ;  but,   being  a  party  in  the 

scheme,    he    appeared    in  Court   and  admitted   the 

alleged  warranty,  and  then  allowed  judgment  to  go 


(6)    See    ante,  p.  70  n.    (z) ;  (e)  Cru.  Rec.  2—4,  187,  856. 

F.   N.  B.  6;  Co.  Litt.  264  b;  (/)   Litt.    ss.   688—690;   Co. 

P.  &  M.  Hist.  Eng.  Law,  ii.  75.  Litt.  361  a. 

(c)  See  ante,  pp.  62,  74.  {g)  See  ante,  pp.  88,  66. 

(d)  See  stats.  6  Edw.  I.  c.  11 ;  {h)  See  Glanv.  lib.  iii. ;  Bract. 
13  Edw.  I.  c.  3,  4,  32 ;  21  Hen.  fo.  380  sq. 

Vm.  c.  15    Co.  Litt.  46  a. 
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against  him  by  default.  Whereupon  judgment  was 
given  for  the  demandant  or  plaintiff,  to  recover  the 
lands  from  the  tenant  in  tail ;  and  the  tenant  in 
tail  had  judgment  empowering  him  to  recover  a 
recompense  in  lands  of  equal  value  from  the  defaulter, 
who  had  thus  cruelly  failed  in  defending  his  title  (i) . 
If  any  such  lands  had  been  recovered  under  the  judg- 
ment, they  would  have  been  held  by  the  tenant  for 
an  estate  tail,  and  would  have  descended  to  the  issue, 
in  lieu  of  those  which  were  lost  by  the  warrantor's 
default  (/i).  But  the  defaulter,  on  whom  the  burden 
was  thus  cast,  was  a  man  who  had  no  lands  to  give, 
some  man  of  straw,  who  could  easily  be  prevailed  on 
to  undertake  the  responsibility ;  and,  in  later  times, 
the  crier  of  the  Court  was  usually  employed.  Still,  on 
the  principle  above  stated  (Z),  the  mere  judgment  for 
recovery  in  value  was  held  to  preclude  the  issue  from 
subsequently  asserting  their  right  to  the  lands ;  so  that 
their  claim  was  effectually  defeated,  and  the  estate  tail 
Entail  barred,  was  said  to  be  barred.  And  not  only  were  the  issue 
barred  of  their  right,  but  the  donor,  who  had  made  the 
The  reversion  grant,  and  to  whom  the  lands  were  to  revert  on  failure 
barred.  ^j  issue,  had  his  reversion  barred  at  the  same  time  {ni). 

So  also  all  estates  which  the  donor  might  have  given 
to  other  persons,  expectant  on  the  decease  of  the 
tenant  in  tail  without  issue  (and  which  estates,  as  we 
And  re-  have  Seen  (/i),  are  called  remainders  expectant  on  the 

mamders.  estate  tail),  were  equally  barred.  The  demandant,  in 
whose  favour  judgment  was  given,  became  possessed 
of  an  estate  in  fee  simple  in  the  lands;  for  in  a 
recovery  the  lands  were  always  claimed  in  fee 
simple  (o),  and  the  demandant,  being  a  friend  of  the 
tenant  in  tail,  of  course  disposed  of  the  estate  in  fee 
simple  according  to  his  wishes. 

(t)   Co.   Litt.   361   b;    Black.  (m)  2  Black.  Comm.  860;  Cru. 

Conim.  358.  Rec.  187,  258. 

[k]  2  Black.  Comm.  360.  (u)  Ante,  p.  90. 

(/)  Ante,  p.  92.  [0)  Co.  Litt.  9  b ;  Cru.  Rec.  16. 
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Such  a  piece  of  solemn  juggling  could  not  long  have 
held  its  ground,  had  it  not  been  supported  by  its  sub- 
stantial benefit  to  the  community ;  but,  as  it  was,  the 
progress  of  events  tended  only  to  make  that  certain 
which  at  first  was  questionable ;  and  proceedings  on 
the  principle  of  those  above  related,  under  the  name 
of  suflFering  common  recoveries,  maintained  their  ground  Common 
and  long  continued  in  common  use  as  the  undoubted  ^«°o^^"««- 
privilege  of  every  tenant  in  tail.  The  right  to  suflFer 
a  common  recovery  was  considered  as  the  inseparable 
incident  of  an  estate  tail,  and  every  attempt  to  restrain 
this  right  was  held  void  (p).  Complex,  however,  as 
the  proceedings  above  related  may  appear,  the  ordi- 
nary forms  of  a  common  recovery  in  later  times  were 
more  complicated  still ;  for  it  was  found  expedient  not 
to  bring  the  collusive  action  against  the  tenant  in  tail 
himself,  but  that  he  should  come  in  as  one  vouched 
to  warranty  (5).  The  lands  were,  therefore,  in  the 
first  place  conveyed,  by  a  deed  called  the  recovery 
deed,  to  a  person  against  whom  the  action  was  to  be 
brought,  and  who  was  called  the  tenant  to  the  prcecipe  Tenant  to  the 
or  writ  (r).  The  proceedings  then  took  place  in  the  p^®°^p®' 
Court  of  Common  Pleas,  which  had  an  exclusive 
jurisdiction  in  all  real  actions.  A  regular  writ  was 
issued  against  the  tenant  to  the  prcecipe  by  another 
person,  called  the  demandant ;  the  tenant  in  tail  was  Demandant. 
then  vouched  to  warranty  by  the  tenant  to  the  pracipe. 
The  tenant  in  tail,  on  being  vouched,  then  vouched  to 
warranty  in  the  same  way  the  crier  of  the  Court,  who 
was  called  the  common  vouchee.     The  demandant 

(p)  Mary  PortingtofV 8  case^  10  veyance  to  the   tenant  to  the 

Bep.  36 ;  Co.  Litt.  224  a,  S79  b,  praecipe  appeared  to  be  executed 

n.  (1) ;  Feame  C.  R.,  260 ;  2  Bl.  before  the  end  of  the  term  in 

Com.    116;    Dawkins   v.    Lord  which  the  recovery  was  suffered; 

Penrhyn,  6  Ch.  D.  818 ;  4  App.  1  Prest.  Con.  61  sq. ;  Goodright 

Cas.  51.  d.  Burton  v.  Bigby,  6  T.  Rep. 

iq)  See  Cru.  Bee.  244  sq.  177.     Recoveries,  being  in  form 

{r)  By  Stat.  14  Geo.  II.  c.  20,  judicial  proceedings,  could  only 

commonly    called  Mr.   Pigott^s  oe  suffered  in  term  time. 
Act,  it  was  sufficient  if  the  con- 
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then  craved  leave  to  imparl  or  confer  with  the  last 
vouchee  in  private,  which  was  granted  by  the  Court ; 
and  the  vouchee,  having  thus  got  out  of  Court,  did  not 
return ;  in  consequence  of  which  judgment  was  given 
in  the  manner  before  mentioned,  on  which  a  regular 
writ  was  directed  to  the  sheriff  to  put  the  demandant 
into  possession  («).  The  proceedings,  as  may  be  sup- 
posed, necessarily  passed  through  numerous  hands,  so 
that  mistakes  were  not  unfrequently  made,  and  great 
expense  was  always  incurred  (t).  To  remedy  this  evil, 
an  Act  of  Parliament  {ti)  was  accordingly  passed  in 
the  year  1833,  on  the  recommendation  of  the  com- 
^r^h"d^  missioners  on  the  law  of  real  property.  This  Act, 
which  in  the  wisdom  of  its  design,  and  the  skill  of 
its  execution,  is  quite  a  model  of  legislative  reform, 
abolished  the  whole  of  the  cumbrous  and  suspicious- 
looking  machinery  of  common  recoveries.  It  has 
substituted  in  their  place  a  simple  deed,  executed  by 
the  tenant  in  tail  and  inroUed,  formerly  in  the  Court 
of  Chancery,  and  now  in  the  Central  Office  of  the 
Supreme  Court  (x) :  by  such  a  deed,  a  tenant  in  tail 
in  possession  is  now  enabled  to  dispose  of  the  lands 
entailed  for  an  estate  in  fee  simple;  thus  at  once 
defeating  the  claims  of  his  issue,  and  of  all  persons 
having  any  estates  in  remainder  or  reversion. 

A  common  recovery  was  not,  in  later  times,  the  only 
way  in  which  an  estate  tail  might  be  barred.     There 
was  another  assurance  as  effectual  in  defeating  the 
claim  of  the  issue,  though  it  was  inoperative  as  to 
A  fine.  the  remainders  and  reversion.     This  was  a  fine.     The 

nature  of  a  fine  and  its  effect  in  barring  all  claims  to 

(s)  Cru.  Rec,  ch.  1,  p.  12.  4  WiU.  IV.  c.  74,  drawn  by  Mr. 

(t)  See  1st  Report  of  Real  Pro-  Brodie ;  1  Hayes's  Conveyancing, 

perty  Commissioners,  25.  155. 

(?i)  •'  An  Act  for  the  abolition  (ar)  The   inrolment    must    be 

of  fines  and  recoveries,  and  for  within  six  calendar  months  after 

the  substitution  of  more  simple  the    execution  ;    sect.  41.     See 

modes  of  assurance."     Stat.  3  &  sect.   74 ;    stats.   36  &  87  Vict. 


tions. 
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the  land  not  made  within  a  year  and  a  day  afterwards 
has  been  previously  explained  (i/).  If  a  fine  were 
levied  of  entailed  lands,  the  rights  of  the  issue  and 
of  those  to  whom  the  reversion  belonged,  were  ex- 
pressly saved  by  the  statute  Be  Donis  (z)  from  being 
barred  under  the  old  doctrine  of  non-claim.  The 
power  of  barring  future  claims  was  taken  from  fines 
in  the  reign  of  Edward  III.  (a) ;  but  it  was  again 
restored,  with  an  extension,  however,  of  the  time  of 
claim  to  five  years,  by  statutes  of  Richard  III.  {b)  and 
Henry  VII.  (c) ;  by  which  statutes  also  provision  was 
made  for  the  open  proclamation  of  all  fines  several 
times  in  Court,  during  which  proclamation  all  pleas  Prociama- 
were  to  cease  ;  and  in  order  that  a  fine  might  operate 
as  a  bar  after  non-claim  for  five  years,  it  was  necessary 
that  it  should  be  levied  with  proclamations  (d).  A 
judicial  construction  of  the  statute  of  Henry  VII.  (e), 
quite  apart,  as  it  should  seem,  from  its  real  inten- 
tion (/),  gave  to  a  fine  by  a  tenant  in  tail  the  force 
of  a  bar  to  his  issue  after  non-claim  by  them  for  five 
years  after  the  fine ;  and  this  construction  was  con- 
firmed by  a  statute  of  the  reign  of  Henry  VIII.,  which 
made  the  bar  immediate  {g).     Since   this  time   the 


c.  66,  88.  16,  77;  42  &  43  Vict.  the  Court  of  Common  Pleas  shall 

c.  78;  R.  S.  C,  1883,  Ord.  LXI.  be  conclusively  deemed  to  have 

r.  9.  been  levied  with  proclamations, 

{y)  Ante,  pp.  70,  n.   (a),    90,  and  shall  have   the   force  and 

n.  {q).  effect  of  fines    with   proclama- 

(j)  Stet.  13  Edw.  I.  c.  1.  tions. 

(a)  Stat.  34  Edw.  III.  c.  16,  a  (e)  Bro.  Abr.  tit.  Fine,  pi.  1 ; 

curious  specimen  of  the  concise-  Dyer,  3a;  Co.  Litt.  121  a,  n.  (1) ; 

ness  of  ancient  Acts  of  Parlia-  Cruise  on  Fines,  178. 

ment.     This  is  the  whole  of  it :  (/)  4  Beeve's  Hist.  Eng.  Law, 

''Also  it  is  accorded  that  the  135,138;  iHallam's  Const.  Hist. 

plea  of  non-claim  of  fines,  which  14,  17.     The  deep  designs  attri- 

from  henceforth  shall  be  levied,  buted  by  Blackstone  (2  Black, 

shall  not  be  taken  or  holden  for  Comm.  118,  854)  and  some  others 

any  bar  in  time  to  come."  to  Henry  VII.  in  procuring  the 

(6)  1  Rich.  III.  c.  7.  passing  of  this  statute,  are  shown 


13 


(c)  4  Hen.  VII.  c.  24 ;  see  also  by  the  above  writers  to  have  most 
Stat.  31  Eliz.  c.  2.  probably  had  no  existence. 

(d)  By  Stat.  11  &  12  Vict.  c.  (g)  32  Hen.  VIII.  c.  36. 
70,  all  fines  heretofore  levied  in 

W.R.P.  H 
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Fines 
abolished. 


effect  of  fines  in  barring  an  entail,  so  far  as  the 
issue  were  concerned,  remained  unquestioned  till  their 
abolition;  which  took  place  at  the  same  time,  and 
by  the  same  Act  of  Parliament  (ft),  as  the  abolition  of 
common  recoveries.  A  deed  inrolled  in  the  Central 
OflBce  of  the  Supreme  Court  (i)  is  now  substituted, 
as  well  for  a  fine,  as  for  a  common  recovery. 


Although  strict  and  continuous  entails  have  long 
been  virtually  abolished,  their  remembrance  seems 
still  to  linger  in  many  country  places,  where  the  notion 
of  heir  land,  that  must  perpetually  descend  from  father 
to  son,  is  still  to  be  met  with.  It  is  needless  to  say- 
that  such  a  notion  is  quite  incorrect.  In  families 
where  the  estates  are  kept  up  from  one  generation  to 
Settlements,  another,  settlements  are  made  every  few  years  for  this 
purpose  ;  thus  in  the  event  of  a  marriage,  a  life  estate 
merely  is  given  to  the  husband ;  the  wife  has  an 
allowance  for  pin-money  during  the  marriage,  and  a 
rent-charge  or  annuity  by  way  of  jointure  for  her  life, 
in  case  she  should  survive  her  husband.  Subject  to 
this  jointure,  and  to  the  payment  of  such  sums  as 
may  be  agreed  on  for  the  portions  of  the  daughters 
and  younger  sons  of  the  marriage,  the  eldest  son  who 
may  he  horn  of  the  marriage  is  made  hy  the  settlement 
tenant  in  tail.  In  case  of  his  decease  without  issue,  it 
is  provided  that  the  second  son,  and  then  the  third, 
should  in  like  manner  be  tenant  in  tail ;  and  so  on  to 
the  others :  and  in  default  of  sons,  the  estate  is  usually 
given  to  the  daughters.  By  this  means  the  estate  is 
tied  up  till  some  tenant  in  tail  attains  the  age  of 
twenty-one  years ;  when  he  is  able  with  the  consent 
of  his  father,  who  is  tenant  for  life,  to  bar  the  entail 
with  all  the  remainders.  Dominion  is  thus  again 
acquired  over  the  property,  which  dominion  is  usually 


(7t)  3&4  Will.  IV.  c.  74. 

{i)  Stats.  36  &  37  Vict.  c.  66, 


Rs.  16,  77 ;  42  &  43  Vict.  c.  78 ; 
R.  S.  C,  1883,  Ord.  LXI.,  r.  9. 
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exercised  in  a  re-settlement  on  the  next  generation ; 
and  thus  the  property  is  preserved  in  the  family. 
Primogeniture,  therefore,  as  it  obtains  among  the  Primo- 
landed  gentry  of  England,  is  a  custom  only,  and  not  a 
right;  though  there  can  be  no  doubt  that  the  custom 
has  originated  in  the  right,  which  was  enjoyed  by  the 
eldest  son,  as  heir  to  his  father,  in  those  days  when 
estates  tail  could  not  be  barred.  Primogeniture,  as 
a  custom,  has  been  the  subject  of  much  remark  (^O. 
Where  family  honours  or  family  estates  are  to  be 
preserved,  some  such  device  appears  necessary.  But, 
in  other  cases,  strict  settlements  of  the  kind  referred 
to  seem  fitted  rather  to  maintain  the  posthumous 
pride  of  j)resent  owners,  than  the  welfare  of  future 
generations.  The  policy  of  the  law  is  now  in  favour 
of  the  free  disposition  of  all  kinds  of  property  ;  and  as 
it  allows  estates  tail  to  be  barred,  so  it  will  not  permit 
the  object  of  an  entail  to  be  accomplished  by  other 
means,  any  further  than  can  be  done  by  giving  estates 
to  the  unborn  children  of  liruui  persons.  Thus  an 
estate  given,  after  the  death  of  an  unhorn  child,  to  his 
children,  would  be  absolutely  void  (I).  The  desire  of  A  perpetuity. 
individuals  to  keep  their  name  in  memory  has  often 
been  opposed  to  this  rule  of  law,  and  many  shifts  and 
devices  have  from  time  to  time  been  tried  to  keep  up 
a  perpetual  entail,  or  something  that  might  answer 
the  same  end(/;0.  But  such  contrivances  have  in- 
variably been  defeated:  and  no  plan  can  be  now 
adopted  by  which  lands  can  with  certainty  be  tied  up, 
or  fixed  as  to  their  future  destination,  for  a  longer 
period  than  the  lives  of  existing  persons  and  a  term 
of  twenty-one  years  after  their  decease  (n). 

{k)  See  2  Adam  Smith's  Wealth  m  Hay  v.  Earl  of  Coventry,  3 

of  Nations,  181,  M'Culloch's  ed.  T.  Rep.  86;  Britdetieil  v.  Elwes, 

and  M'Culloch's  n.  xix.,  vol.  4,  p.  1  East.  452 ;   Wliitby  v.  Mitchell, 

441.    See  also  Trait^s  de  Legisla-  44  Ch.  D.  85. 

tion   Civile   et   P^nale,   ouvrage  {m)  See  Fearae,  253  sq. ;  Mai7i- 

extrait  des  Manuscrits  de  Ben-  tearing  v.  Baxter,  5  Ves.  458. 

tham,parDumont,tom.  l,p.307.  (w)  Fearne  C.  R.,  430  sq.   The 

h2 
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When  the 
estate  tail  is 
preceded  by  a 
life  interest. 


The  concur- 
rence of  the 
first  tenant 
for  life  re- 
quired. 


Protector. 


His  consent 
required  to 
bar  re- 
mainders and 
reversions. 


Whenever  an  estate  tail  is  not  an  estate  in  posses- 
sion, but  is  preceded  by  a  life  interest  to  be  enjoyed  bj- 
some  other  person  prior  to  the  possession  of  the  lands 
by  the  tenant  in  tail,  the  j^ower  of  such  tenant  in  tail 
to  acquire  an  estate  in  fee  simple  in  remainder  ex- 
pectant on  the  decease  of  the  tenant  for  life  is  subject 
to  some  limitation.  In  the  time  when  an  estate  tail, 
together  with  the  reversion,  could  only  be  barred  by 
a  recovery,  it  was  absolutely  necessary  that  the  first 
tenant  for  life,  who  had  the  possession  of  the  lands, 
should  concur  in  the  proceedings;  for  no  recovery 
could  be  suffered,  unless  on  a  feigned  action  brought 
against  the  tenant  seised  of  the  freehold  (o).  This 
technical  rule  of  law  was  also  a  valuable  check  on  the 
tenant  in  tail  under  every  ordinary  settlement  of 
landed  property ;  for,  when  the  eldest  son  (who,  as 
we  have  seen,  is  usually  made  tenant  in  tail)  came 
of  age,  he  found  that,  before  he  could  acquire  the 
dominion  expectant  on  the  decease  of  his  father,  the 
tenant  for  life,  he  must  obtain  from  his  father  consent 
for  the  purpose.  Opportunity  was  thus  given  for 
l^roviding  that  no  ill  use  should  be  made  of  the 
property  (p).  When  recoveries  were  abolished,  the 
consent  formerly  required  was  accordingly  still  pre- 
served, with  some  little  modification.  The  Act  abolish- 
ing recoveries  has  established  the  office  of  protector^ 
which  almost  always  exists  during  the  continuance 
of  such  estates  under  the  settlement  as  may  precede 
an  estate  tail.  And  the  consent  of  the  protector  is 
required  to  be  given,  either  by  the  same  deed  by  which 
the  entail  is  barred,  or  by  a  separate  deed,  to  be 
executed  on  or  before  the  day  of  the  execution  of  the 
former,  and  to  be  also  inroUed  in  the  Central  Office 


period  of  gestation  is  also  in- 
cluded, if  gestation  exist ;  Cadell 
V.  Fahiicr,  7  Bligh,  N.  S.,  202. 
(o)  Cru.  Rec,  21.     See,  how- 


ever, stat.  14  Geo.  II.  c.  20. 

{p)  See  First  Report  of  Real 
Property  Commissioners,  p.  32. 
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of  the  Supreme  Court  at  or  previously  to  the  time  of 
the  inrolment  of  the  deed  which  bars  the  entail  ((/). 
Without  such  consent  the  remainders  and  reversion 
cannot  be  barred  (r).  In  ordinary  cases  the  protector 
is  the  first  tenant  for  life  under  the  settlement,  in 
analogy  to  the  old  law  («) ;  but  a  power  is  given  by 
the  Act,  to  any  person  entailing  lands,  to  appoint,  in 
the  place  of  the  tenant  for  life,  any  number  of  persons, 
not  exceeding  three,  to  be  together  protector  of  the 
settlement  during  the  continuance  of  the  preceding 
estates  (t) ;  and,  in  such  a  case,  the  consent  of  such 
persons  only  need  be  obtained  in  order  to  effect  a 
complete  bar  to  the  estate  tail,  and  the  remainders 
and  reversion.  The  protector  is  under  no  restraint  in 
giving  or  withholding  his  consent,  but  is  left  entirely 
to  his  own  discretion  (n).  If  he  should  refuse  to  con-  The  issue  may 
sent,  the  tenant  in  tail  may  still  bar  his  own  issue ;  ^y^thout  pro- 
as he  might  have  done  before  the  Act  by  levying  tector's 
a  fine;  but  he  cannot  bar  estates  in  remainder  or 
reversion.  The  consequence  of  such  a  hmited  bar 
is,  that  the  tenant  acquires  a  disposable  estate  in  the 
land  for  so  long  as  he  has  any  issue  or  descendants 
living,  and  no  longer;  that  is,  so  long  as  the  estate 
tail  would  have  lasted  had  no  bar  been  placed  on  it. 
This  is  called  a  base  fee.  But,  when  his  issue  fail,  Base  fee. 
the  persons  having  estates  in  remainder  or  reversion 
l>ecome  entitled.  When  the  estate  tail  is  in  possession.  Estate  tail  in 
that  is,  when  there  is  no  previous  estate  for  life  or  P^^'*®^^^^"- 
otherwise,  there  can  very  seldom  be  any  protector  (x), 
and  the  tenant  in  tail  may,  at  any  time  by  deed  duly 
inrolled,  bar  the  entail,  remainders  and  reversion,  at 
his  own  pleasure.     And  where  a  previous  estate  for 

(7)  Stats.  3  &  4  WiU.  IV.  c.  74,  (s)  Sect.  22. 

as.  42—47  ;  86  &  87  Vict.  c.  66,  {t}  Sect.  32. 

88.  16,  77 ;  42  &  43  Vict.  c.  78 ;  (u)  Sects.  36,  37. 

R.  S.  C,  1888,  Ord.  LXI.  r.  9.  (x)  See    Sugd.   V.   &  P.   593, 

{r)  Stat.  3  &  4  Will.  IV.  c.  74,  11th  ed. 
88.  34,  36. 
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Life  estate  life  exists,  it  does  not  confer  the  office  of  protector, 
deed  or"^ii.  ^mless  it  be  created  by  the  same  settlement  which 
created  the  estate  tail;  so  that  a  tenant  in  tail  in 
remainder  expectant  on  an  estate  for  life,  created  by 
some  prior  deed  or  will,  may  bar  the  entail,  remainders 
and  reversion,  without  the  consent  of  the  tenant  for 
life  under  such  prior  deed  or  will  («/). 

Estate  tail  The  above-mentioned  right  of  a  tenant  in  tail  to  bar 

the^ Crown  as    ^^e  entail  is  subject  to  a  few  exceptions ;  which,  though 

the  reward  of  Qf  ^q^  yery  frequent  occurrence,  it  may  be  as  well  to 

services.  mention.    And,  first,  estates  tail  granted  by  the  Crown 

as  the  reward  for  public  services  cannot  be  barred  so 

long  as  the  reversion  continues  in  the  Crown.     This 

restriction  was  imposed  by  an  Act  of  Parliament  of  the 

reign  of  Henry  YIII.  (z),  and  it  has  been  continued  by 

the  Act  by  which  fines  and  recoveries  were  abolished  (a). 

There  are  also  some  cases  in  which  entails  have  been 

created  by  particular  Acts  of  Parliament,  and  cannot 

be  barred. 

Tenant  in  tail  Again,  an  estate  tail  cannot  be  barred  by  any  person 
biHty^oTissue  ^^^  ^®  tenant  in  tail  after  lyossibility  of  issue  extinct. 
extinct.  This  can  only  happen  where  a  person  is  tenant  in 

special  tail.  For  instance,  if  an  estate  be  given  to  a 
man  and  the  heirs  of  his  body  by  his  present  wife ; 
in  this  case,  if  the  wife  should  die  without  issue,  he 
would  become  tenant  in  tail  after  possibility  of  issue 
extinct  (/>)  ;  the  possibility  of  his  ha\ing  issue  who 
could  inherit  the  estate  tail  would  have  become  extinct 
on  the  death  of  his  wife.  A  tenancy  of  this  kind  can 
never  arise  in  an  ordinary  estate  in  tail  general  or  tail 
male ;  for  so  long  as  a  person  lives,  the  law  considers 

{y)  Berrington    v.    Scott,    32  s.  18 ;  DiUe  of  Grafton's  case,  6 

L.  T.,  N.  S.,  125.  New  Cases,  27. 

(z)  Stat.  34  &  35  Hen.  VIII.  (6)  Litt.  ss.  32,  33 ;   2  Black, 

c.  20;  Cm.  Rec.  318.  Comm.  124. 

(a)  Stat.  3  &  4  Will.  IV.  c.  74, 


OF   AN    ESTATE   TAIL.  103 

that  the  possibility  of  issue  continues,  however  im- 
probable it  may  be  from  the  great  age  of  the  party  (c). 
Tenants  in  tail  after  possibility  of  issue  extinct  were 
prohibited  from  suffering  common  recoveries  by  a 
statute  of  the  reign  of  Elizabeth  (^/),  and  a  similar 
prohibition  is  contained  in  the  Fines  and  Recoveries 
Act(e).  But,  as  we  have  before  remarked  (/), 
tenancies  in  special  tail  are  not  now^  common.  In 
modem  times,  when  it  is  intended  to  make  a  provision 
for  the  children  of  a  particular  marriage,  estates  are 
given  directly  fo  the  unborn  children,  which  take  effect 
as  they  come  into  existence :  whereas  in  ancient  times, 
as  we  shall  hereafter  see  (g),  it  was  not  lawful  to  give 
any  estate  directly  to  an  unborn  child. 

The  last  exception  is  one  that  can  only  arise  in  the 
case  of  grants  and  settlements  made  before  the  passing 
of  the  Fines  and  Recoveries  Act ;  for  the  future  it  has 
been  aboUshed.  It  relates  to  women  who  are  tenants 
in  tail  of  lands  of  their  husbands,  or  lands  given 
by  any  of  his  ancestors.  After  the  decease  of  the 
husband,  a  woman  so  tenant  in  tail  ex  provisione  riri  Tenant  in  tail 
was  prohibited  by  an  old  statute  (/?)  from  suffering  a  ^^.f^^^''^^^ 
recovery  without  the  assent,  recorded  or  inroUed,  of 
the  heirs  next  inheritable  to  her,  or  of  him  or  them 
that  next  after  her  death  should  have  an  estate  of 
inheritance  (that  is,  in  tail  or  in  fee  simple),  in  the 
lands :  she  was  also  prohibited  from  levying  a  fine 
under  the  same  circumstances  by  the  statute  which 
confirmed  to  fines  their  force  in  other  cases  (i).  This 
kind  of  tenancy  in  tail  very  rarely  occurs  in  modern 
practice,  having  been  superseded  by  the  settlements 

(c)  Litt.  B.  34  ;  Co.  Litt.  40  a ;  (g)  See  the  Chapter  on  a  Con- 

2    Black    Comm.    125 ;    Jee  v.  tingent  Remainder. 

AudUy,  1  Cox,  324.  [h)  11  Hen.  VII.  c.  20. 

{d)  14  EUz.  c.  8.  (i)  Stat.  32  Hen.  VIII.  c.  36, 

{e)   3  &  4  WiU.  IV.  c.  74,  s.  18.  s.  2. 

(/)  Ante,  p.  88. 
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now  usually  made   on   the  unborn   children   of   the 
marriage. 

An  estate  tail  It  is  important  to  observe  that  an  estate  tail  can 
barred  by  will  o^ly  be  barred  by  an  actual  conveyance  by  deed,  duly 
or  contract,  inrolled  according  to  the  Act  of-  Parliament  by  which  a 
deed  was  substituted  for  a  common  recovery  or  fine  (k). 
Thus  every  attempt  by  a  tenant  in  tail  to  leave  the 
lands  entailed  by  his  will  (/),  and  every  contract  to 
sell  them,  not  completed  in  his  lifetime  by  the  proper 
hQ,v{m),  will  be  null  and  void  as  against  his  issue 
claiming  under  the  entail,  or  as  against  the  remainder- 
men or  reversioners  (that  is,  the  owners  of  estates  in 
remainder  or  reversion),  should  there  be  no  such  issue 
left. 


Powers  of 

alienation 

exercisable 

without 

barring  the 

entail. 


We  see,  then,  that  the  most  important  right  of 
alienation  enjoyed  by  a  tenant  in  tail  is  his  power  to 
bar  the  entail  by  deed  inrolled,  and  so  acquire  the  fee 
simple  with  all  its  attendant  advantages  (n).  A  tenant 
in  tail,  as  such,  has,  however,  certain  limited  powers 
of  alienation,  which  he  may  exercise  without  barring 
the  entail.  By  the  common  law,  any  disposition  of 
his  lands  made  by  a  tenant  in  tail  will  hold  good 
during  his  life(o).  And  he  is  by  statute  (2>)  em- 
powered to  make  certain  dispositions  which  will  bind 
his  issue,  as  well  as  the  reversioners  or  remaindermen. 
Thus  the  Fines  and  Recoveries  Act  empowers  every 
tenant  in  tail  in  possession  to  make  leases  by  deed, 
without  the  necessity  of  inrolment,  for  any  term  not 


(/ )  Peacock  V.  Eastland^  L.  R. 
10  Eq.  17. 

(/)  Cro.  Eliz.  806;  Co.  Litt. 
Ill  a;  Stat.  3  &  4  Will.  IV. 
c.  74,  s.  40. 

(m)  Bac.  Abr.  tit.  Estate  in 
Tail  (D) ;  stat.  3  &  4  Will.  IV. 
c.  74,  8.  40. 

(n)  Ante,  pp.  64,  88,  96. 

(0)  Litt.   ss.    595—600,   606— 


608,  649,  650. 

(p)  Stat.  32  Hen.  VIU.  c.  28, 
repealed  by  stat.  19  &  20  Vict, 
c.  120,  8.  35,  gave  to  tenants  in 
tail  a  limited  power  to  make 
leases  binding  on  their  issue 
only ;  see  Co.  Litt.  44  a,  45  b ; 
2  Bia<jk.  Comm.  319 ;  Bac.  Abr. 
Leases  and  Terms  for  Years 
(D}2. 
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exceeding  twenty-one  years,  to  commence  within  a 
year  of  the  date  of  the  lease,  at  a  rack-rent  (q),  or  not 
less  than  five  sixth  parts  of  a  rack-rent  (r).  And  the 
Settled  Land  Act,  1882  («),  gives  the  powers  of  a 
tenant  for  life  under  that  Act  to  each  of  the  following 
persons,  when  entitled  in  possession,  namely :  A 
tenant  in  tail,  except  a  tenant  in  tail  of  land  pur- 
chased with  money  provided  by  Parliament  in 
consideration  of  public  services,  who  is  restrained  by 
Act  of  Parliament  from  barring  the  entail  (t) ;  a 
person  entitled  to  a  base  fee  (n)  ;  and  a  tenant  in  tail 
after  possibility  of  issue  extinct  (x).  This  enables 
every  tenant  in  tail  in  possession  (with  the  exception 
above  specified)  to  grant  all  such  leases  as  a  tenant 
for  life  may  grant  under  the  same  Act,  and  also  to 
sell  or  exchange  his  land  without  the  necessity  of  Sale  and 
barring  the  entail.  But  in  such  cases  the  proceeds  ®^°  *^^®* 
of  a  sale,  and  any  capital  money  arising  upon  the 
grant  of  a  lease,  and  any  land  taken  in  exchange, 
will  become  subject  to  the  entail.  Leases  and  sales 
under  the  Settled  Land  Act  will  be  explained  in  the 
next  chapter. 

As  regards  the  right  of  free  enjoyment,  a  tenant  Free 
in  tail  is   on  an  equal  footing  with  a  tenant  in  fee  ®"^°y°^®^^*^- 
simple  {(/) ;  he  may   cut   down  timber   for   his  own 

(y)  *'  Hack-rent  is  only  a  rent  {t)  If  the  land  were  not  pur- 

of  the  full  value  of  the  tene-  chased  with  money  so  provided, 

nient,  or    near    it";    2   Black.  the  tenant  in  tail  may  exercise 

Comm.  43.  the  powers    given   by  the  Act, 

(r;  Stat.  3  &  4  Will.  IV.  c.  74,  although   he    be  restrained    by 

an.  15,  40,  41.    And  imder  the  Act  of  Parliament  from  barring 

Settled  Estates  Act,  1877,  stat.  the    entail,   and    although    the 

40   &    41    Vict.   c.    18,    s.    46,  reversion  be  in  the  Crown ;  Be 

replacing    an    Act    of    1866,    a  Duke  of  Mar /borough's  Btenlieim 

tenant  in  tail  in  possession  has  estates,  8  Times,  L.  R.  582 ;  see 

the  same  power  of  leaving  as  is  ante^  p.  102. 
thereby  given  to  a  tenant  for  (w)  Although  the  reversion  be 

life  ;  see  jx?s^,  p.  116,  n.  (m).  in  the  Crown.     See  ante,  p.  101. 

(A)  Stat.  46  &  46  Vict.  c.  38,  {x)  Ante,  p.  102. 

s.  58,  sub-8.  1  (i.),  (iii.),  (vii.)  ;  [y]  Ante,  p.  78. 

Wms.  Conv.  Stat.  361—364. 
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Waste. 


benefit,  and  commit  what  waste  he  pleases,  without  the 
necessity  of  barring  the  entail  for  the  purpose  {z). 


Tenure  of 
estate  tail. 


Fealty. 


Forfeiture 
for  treason. 

Attainder. 


If  a  tenant  in  fee  simple  make  a  gift  of  his  lands  for 
an  estate  tail,  a  tenure  will  still  be  created  between 
donor  and  donee ;  for  the  statute  of  Quia  Emptores 
only  prohibits  subinfeudation  upon  gifts  of  land  in  fee 
simple  (a).  And  upon  the  creation  of  such  a  tenure, 
any  services  or  rent  might  be  reserved  (6).  But  as 
estates  tail  have  from  the  earliest  times  been  chiefly 
used  for  the  purpose  of  family  settlement  (c),  it  has 
long  been  unusual  specially  to  subject  tenants  in  tail  to 
performance  of  service  or  payment  of  rent.  If  no  ser- 
vices were  specially  reserved  on  a  gift  in  tail  the  donee 
held  of  the  donor  by  the  same  services  as  the  latter 
held  of  his  superior  lord,  except  in  the  case  of  a  gift 
in  frank-marriage  (rf).  Thus  in  the  days  of  military 
tenures,  tenants  in  tail  might  be  subject  to  homage, 
aids,  and  the  lord's  rights  of  wardship  and  marriage, 
as  well  as  tenants  in  fee  simple  (^).  These  burdens 
were  abolished  in  1645,  as  we  have  seen(/).  An  oath 
of  fealt}^  is  however  still  incident  to  the  tenure  of  an 
estate  tail :  but,  as  in  other  cases,  it  is  never  exacted  (/y). 


(z)  Co.  Litt.  224  a ;  2  Black. 
Comm.  115 ;  Ca.  t.  Talb.  16  ;  3 
Madd.  681 ;  Job.  752. 

(a)  Stat.  18  Edw.  I.  c.  1,  ante, 
p.  39  ;  Kitchen  on  Courts,  410 ; 
Watk.  Desc.  p.  4,  n.  (w),  pp.  11, 
12,  4th  ed. 


(6)  Co.  Litt.  23  a. 

(c)  Ante,  pp.  66,  89,  98. 

[d)  Litt.  s.  19 ;  see  ante,  p.  66, 
(c)  Litt.  ss.  90,  103;  Co.  Litt. 

23  a,  76  a  b,  77  a ;  8  Rep.  166 ; 
aiite,  p.  46. 
(/)  A7ite,  p.  63. 


(g)  Litt.  8.  91 ;  Co.  Litt.  67  b,  68  b,  n.  (6).  It  has  been  obser\'ed 
{ante,  p.  92)  that,  in  ancient  times,  estates  tail  were  not  subject  to 
forfeiture  for  high  treason  beyond  the  life  of  the  tenant  in  tail. 
This  privilege  they  were  deprived  of  by  an  Act  of  Henry  VIII. ,  by 
which  all  estates  of  inheritance  (under  which  general  words  estates 
tail  were  covertly  included)  were  declared  to  be  forfeited  to  the 
king  upon  any  conWction  of  high  treason.  The  attainder  of  the 
ancestor  did  not  of  itself  prevent  the  descent  of  an  estate  tail  to  his 
issue,  as  they  claimed  from  the  original  donor  per  fortnam  doni ;  and, 
therefore,  on  attainder  for  felony  (other  than  treason),  an  estate 
tail  still  descended  to  the  issue.  As  we  have  seen,  forfeiture  for 
treason  and  attainder  were  abolished  in  1870.  See  stats.  26 
Hen.  Vni.  c.  13,  s.  6  ;  6  &  6  Edw.  VI.  c.  11,  s.  9 ;  3  Rep.  10;  8  Rep. 
165  b;  Cro.  Eliz.  28;  Black.  Comm.  ii.  118,  iv.  385;  au/c.pp.  47,55. 
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In  addition  to  the  liabilities  above  mentioned  are  the  Husband 
rights  which  the  marriage  of  a  tenant  in  tail  confers 
on  the  wife,  if  the  tenant  be  a  man,  or  on  the  husband, 
if  the  tenant  be  a  woman ;  an  account  of  which  will  be 
contained  in  a  future  chapter  on  the  relation  of  husband 
and  wife.     But,  subject  to  these  rights  and  liabilities, 
an  estate  tail,  if  not  duly  barred,  will  descend  to  the  Descent  of  an 
issue  of  the  donee  in  due  course  of  law ;  all  of  whom  ^^^^^  ***^- 
will  l>e  necessarily  tenants  in  tail,  and  will  enjoy  the 
same    powers   of  disposition    as   their  ancestor,    the 
original  donee  in  tail.     The  course  of  descent  of  an 
estate  tail  is  similar,  so  far  as  it  goes,  to  that  of  an 
estate  in  fee  simple,  an  explanation  of  which  the  reader 
will  find  in  the  ninth  chapter. 
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CHAPTER  IV. 

OF    AN    ESTATE    FOR   LIFE. 

Having  examined  freehold  estates  of  inheritance  in 
fee  simple  and  fee  tail,  let  us  proceed  to  consider  free- 
hold estates  not  of  inheritance  (a),  the  chief  of  which 
is  an  estate  for  life.  This  gives  the  tenant  the  right 
to  hold  the  lands  during  his  life :  but  his  interest 
therein  ceases  at  his  death,  and  does  not  pass  to  his 
heirs  or  other  representatives.  In  connection  with 
the  gift  of  a  life  estate,  we  may  notice  an  ancient  rule 
of  law,  which  has  come  down  to  us  from  Bracton's  day, 
A  grant  to  that  if  a  grant  of  land  be  made  to  a  man,  without 
confers  only  further  words  expressly  conferring  on  him  an  estate 
a  life  estate,  transmissible  to  his  heirs,  he  takes  an  estate  for  life 
only(i;).  At  the  present  day  we  are  so  used  to  the 
transmission  of  the  rights  arising  from  act  or  agi*ee- 
ment  between  one  man  and  another,  that  we  are  apt 
to  regard  as  exceptional  any  case,  in  which  the  legal 
relations  so  created  are  not  extended  to  the  parties' 
representatives  after  their  death.  But  in  the  days  of 
the  early  common  law  it  was  rather  presumed  that  the 
legal  relations,  into  which  men  entered  by  their  own 
act,  were  personal  to  themselves,  unless  the  contrary 
were  expressed  (c).  In  those  days,  moreover,  when 
subinfeudation  prevailed  (tZ),   gifts  of   land  were  not 

(rt)  Afile,  p.  62.  170  a  b,  192  b,  194  b,  199  a,  218  b, 

(6)  Bract,  fo.  27  a,  92  b,  263  268  b;   cf.   Hatcliff  v.  Davis,  1 

a;  Bracton's   Note   Book,  cases  Bulst.   29.     Compare  the  early 

1236,  1811;  Fleta,  fo.  193;  Litt.  conception  of  contract  and  wrong 

ss.   1,   283;    Co.   Litt.   42  a;    2  as    matters    personal    to   those 

Black    Comm.    121;    Lucas    v.  between    whom  the    obligation 

Brandreth,  28  Beav.  274 ;  Symes  was  created ;  Wms.  Pers.  Prop. 

V.  Sijmcs,  1896,  1  Ch.  272,  276.  29,  30,  14th  ed. 

(c)  See  Bract,  fo.  26  b,  101  a,  (d)  Ante,  p.  38. 
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interpreted  (e)  upon  the  principle  subsequently  estab- 
lished, that  every  grant  is  to  be  construed  most 
strongly  against  the  grantor  (/).  And  I  do  not 
suppose  that  it  shocked  the  common  sense  of  Bracton's 
time  (g),  that  a  gift  of  land  to  one  by  name  would  give 
him  the  land  as  long  as  he  could  live  to  enjoy  it;  but 
would  give  him  no  fee  {h),  unless  it  were  expressed 
that  his  heirs  should  succeed  him. 

However  reasonable  such  a  construction  may  have 
been  when  gifts  of  land  were  rarely  made  by  a  transfer 
of  the  donor's  whole  interest  (i),  the  rule  in  question 
had  ceased  to  accord  with  the  common  sense  of  lay- 
men, by  the  time  that  an  estate  in  fee  simple  had 
become  practically  equivalent  to  absolute  owner- 
ship {k).  Nevertheless  the  rule  remained  a  dry 
technicality  embedded  in  the  law.  Its  most  remark-  This  rule 
able  effect  was  its  frequent  defeat  of  the  intentions  of  testator's 
unlearned  testators  (l),  who,  in  leaving  their  lands  and  intentions. 
houses  to  the  object  of  their  bounty,  were  seldom 
aware  that  they  were  conferring  only  a  life  interest; 
though  if  they  extended  the  gift  to  the  heirs  of  the 
parties,  or  happened  to  make  use  of  the  word  estate, 
or  some  other  such  technical  term,  their  gift  or 
devise  included  the  whole  extent  of  the  interest  they 
had  power  to  dispose  of  (?«)•  As  may  be  imagined, 
the  questions  raised   by  this   rule  were  sufficiently 

(e)  See  Bract,  fo.  48  a.  pedant  of  the  dark  ages,  but  an 

(/)  Co.  Litt.  36  a,  48  a;  Shep.  enlightened  critic   of    the  law, 

Touch.   88 ;    J)oe    d.   Davies    v.  who  could  appreciate  the  harsh- 

JTiUiains,  1  H.  Bl.  25;  Broom's  ness  of  a  technical  rule,  and. 

Legal  Maxims,  594,  5th  ed.  what  is  more,  suggest  a  sound 

{^)  If  it  had,  I  think  Bracton  reform, 
would    probably    have  said  so.  (h)  AntCj  p.  19. 

Anyone    who    reads    Bracton's  m   AntCy  p.  88. 

remarks  (fo.  440  b)  on  the  hard-  (k)  Ante,  pp.  27,  64. 

ship    of    the    impossibility    of  (/)   2  Jarman  on   Wills,   267, 

obtaining    final    judgment    in  4th    ed.,   and    the   cases  there 

default  of  appearance  in  a  per-  cited. 

fional   action   (a  hardship    first  (m)     "Generally     speaking," 

removed  in  1882,  see  Wms.  Pers.  said  Lord  Mansfield  in  Hogan  v. 

Prop.  18  n.  (c),  14th  ed.),  must  t/incA'SOii,  Cowp.  806,  "  no  common 

be  convinced   that    he   was  no  person  has  the  smallest  idea  of 
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numerous  till  at  length  a  statutory  remedy  was  applied. 
And  now,  in  wills  made  after  the  year  1837,  a  devise 
of  real  estate  without  any  words  of  limitation  (w)  shall 
be  construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest,  of  which  the  testator  had  power  to 
dispose,  unless  a  contrary  intention  shall  appear  (c;). 
But  the  old  rule  is  still  in  force  with  regard  to 
deeds  (/;).  To  confer  a  life  estate,  however,  it  is  usual 
and  proper  to  limit  the  lands  to  the  grantee  **  during 
his  life"  (7). 

Tenure  of  life       If  a  tenant  in  fee  simple  grant  land  to  another  for 
estate.  jjj^^  ^  tenure  will  be  created  between  the  parties,  as  in 

the  case  of  a  gift  in  tail  (r) ;  and  on  such  a  grant  any 
rent  or  services  may  be  reserved  («).  In  early  times 
after  the  Conquest  life  estates  seem  chiefly  to  have 
arisen  under  leases  at  money  rents,  mostly  granted  by 
ecclesiastical  corporations  of  church  lands  (f).  At  the 
present  day  farming  leases  are  seldom  granted  for  life 
or  lives.  Life  estates,  however,  are  very  common 
interests  in  land.  But  they  now  almost  always  arise 
under  the  modern  system  of  settlement,  which  has 
prevailed  since  the  time  of  the  Commonwealth  {n)  ; 

any  difference  between  giving  a  mark  out  the  estate  conferred, 

horse   and  a  quantity  of  land.  (o)  Stat.   7   Will.   IV.   and   1 

Common     sense     alone     wotild  Vict.  c.  26,  ss.  28,  34. 

never  teach  a  man   the   differ-  {p)  See   Elphinstonc,  Norton 

ence ;  but  the  distinction,  which  and  Clark  on  the  Interpretation 

is    now    clearly    established,   is  of  Deeds,  rule  116,  p.  295. 

this:— If  the  words  of  the  testa-  (y)  Davidson,  Prec.  Conv.  vol. 

tor  denote  only  a  description  of  iii.  part  ii.  p.  984,  3rd  ed. 

the  specific  estate  or  land  de\ased,  (r)  Ante,  p.  106. 

in    that    case,   if    no   words   of  (s)  Litt.  ss.  56,  57,  132,  214. 

limitation  are  added,  the  devisee  215  ;  Gilb.  Tenures,  90. 

has  only  an  estate  for  life.     But  {t)  Madox,  Form.  Angl.  Nos. 

if  the  words  denote  the  quantuvi  195    sq.  ;     Domesday     of     St. 

of  interest  or  property  that  the  Paul's  (Camden  Society),  xc.  122 

testator  has  in  the  lands  devised,  sq. ;  Gloucester  Cartularj^  (Rolls 

then  the  whole  extent  of  such  series),    Nos.    20,    23,    31,    44, 

his  interest  passes  by   the  gift  and  others ;  Vinogradoff,  Vill.  in 

to   the   devisee.     The   question,  Eng.,  330,  331. 

therefore,  is  always  a  question  {n)  See  Papers  read  before  the 

of  construction,  upon  the  words  Juridical  Society,  vol.  1.  p.  45  <a 

and  terms  used  by  the  testator."  paper  written  by  the  late  author). 
(//)  /.('.  words  used  to  limit  or 
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and  in  which,  as  we  have  seen  (^r),  a  hfe  estate  is  given 
to  a  husband  on  his  marriage,  or  to  an  eldest  son 
coming  of  age,  after  whose  death  the  lands  are  limited 
to  his  unborn  children  for  successive  estates  tail. 
When  life  estates  are  so  created  no  rent  is  reserved. 
And  though  an  oath  of  fealty  is  incident  to  a  life  Fealty. 
as  to  every  other  freehold  estate,  it  has  long  been 
practically  obsolete  (y). 

Every  life  estate  may  be  determined  by  the  civil  Civil  death, 
death  of  the  party,  as  well  as  by  his  natural  death ; 
for  which  reason  in  old  conveyances  the  grant  was 
usually  made  for  the  term  of  a  man's  natural  life  (z).  Natural  life. 
Formerly  a  person  by  entering  a  monastery,  and 
being  professed  in  religion,  became  dead  in  law  ((f). 
But  this  doctrine  is  now  inapplicable;  for  there  is  no 
longer  any  legal  establishment  for  professed  persons  in 
England  (/>),  and  our  law  never  took  notice  of  foreign 
professions  (c).  Civil  death  may,  however,  occur  by 
outlawry  (rf),  which  may  still  take  place  in  criminal 
proceedings,  though  in  civil  proceedings  it  is  now 
abolished  (<?).  Civil  death  was  formerly  occasioned 
also  by  attainder  for  treason  or  felony ;  but  all  attain-  ' 

ders  are  now  abolished  (f). 

With   regard   to  the  right  of   free  enjoyment  the  Restricted 
position  of  a  tenant  for  life  is  very  different  from  that  tenant^for  ^ 
of  tenant  in  fee  simple  or  in  tail((/).     Every  tenant  ^^^®- 

(x)  Ante,  p.  98.  23  &  24  Vict.  c.  134,  s.  7;   He 

(y)  Litt.  s.  32;  Co.  Litt.  67  b,  Metcalfe's  Trusts,  2  De  G.  J.  & 

68  b,  n.  (5).  S.  122. 

(2)  Co.  Litt.  132  a;  2  Black.  (c)  Co.  Litt.  132  b. 

Comm.  121.  (d)  4  Black.  Comm.  .319,  380; 

(a)  1  Black.  Comm.  132.  Watk.  n.  123  to  Gilb.  Ten. ;  ante, 

(b)  Co.  Litt.  8  b,  n.  (7),  132  b,  p.  47. 

n.  (1) ;  1  Black.  Comm.  132;  stat.  (e)  By  stat.  42  &  43  Vict.  c.  59, 

31  Geo.  III.  c.  32,  s.  17;  10  Geo.  s.  3. 

IV.  c.  7,  6S.  28—37 ;  2  «fe  3  Will.  (/)  By  stat.33  &  34  Vict.  c.  23 ; 

IV.  c.  115,  s.  4.    See  also  Anstey's  ante,  p.  55. 

Guide    to    the    Laws    affecting  (g)  Ante,  p.  78. 

Roman    Catholics,  pp.   24—27; 
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for  life,  unless  restrained  by  covenant  or  agreement, 
has  indeed  the  common  right  of  all  tenants  to  cut 
wood  for  fuel  to  burn  in  the  house,  for  the  making  and 
repairing  of  all  instruments  of  husbandry,  and  for 
repairing  the  house,  and  the  hedges  and  fences  (/O, 
and  also  the  right  to  cut  underwood  and  lop  pollards 
in  due  course  (i).  But  he  is  not  allowed  to  commit 
Waste.  any  kind  of  ivaste  by  voluntary  destruction  of  any  part 

of  the  premises,  which  is  called  voluntary  waste  (A). 
Thus  he  may  not  cut  timber  (/),  or  plough  up  ancient 
meadow  land  {m) ;  and  he  is  not  allowed  to  dig  for 
gravel,  brick-earth  or  stone,  except  in  such  pits  or 
places  as  were  open  and  usually  dug  when  he  came 
in  («) ;  nor  can  he  open  new  mines  for  coal  or  other 
minerals,  nor  cut  turf  for  sale  on  bog  lands ;  for  all 
such  acts  would  be  acts  of  voluntary  waste.  But  to 
continue  the  working  of  existing  mines,  or  to  cut  turf 
for  sale  in  bogs  already  used  for  that  purpose,  is  not 
waste ;  and  the  tenant  may  accordingly  carry  on  such 
mines  and  cut  turf  in  such  bogs  for  his  own  profit  (o). 
And  it  is  now  held  that  it  is  not  waste  for  a  tenant 
for  life  to  fell  timber  according  to  the  usual  course 
of  management  of  woods,  which  his  predecessors  had 
cultivated  for  periodical  croppings  ;  and  he  is  entitled 
to  the  profits  of  timber  so  cut  {p) .    By  an  old  statute  (q) , 

(h)  Co.  Litt.  41  b ;   2  Black.  (/)    Honywood    v.    Honywood, 

Comm.  35,  122.  L.  R.   18  Eq.  306  ;  Dashwood  v. 

(i)  PhilHps  V.  Smith,  14  M.  &  Magniac,  1891,  3  Ch.  306. 

W.689.   As  to  thinnings  of  young  (in)  Simftums  w  Norton,!  Biiig. 

timber,  see  Pidgeley  v.  Bawling,  648.     See  Luke  of  St.  Albans  v. 

2  Coll.  276 ;  Bagot  v.  Bagot,  32  Skipwitk,  8  Beav.  364. 

Beav.  609,518;  Earl  Cowley  v.  (n)  Co.   Litt.  58  b;   Viner  v. 
Wellesley,  L,  R.  1  Eq.  656;    35  VaugJian,  2  Beav.  466;  Elias  v. 
Beav.  635;  Honywood  v.  Hoiiy-  Snowdon   Slate   Quarries   Corn- 
wood,    L.   R.   18   Eq.   306,  307,  imny,  4  App.  Cas.  464. 
308 :  Dashwood  v.  Magniac,  1891,  (o)  Co.  Litt.  54  b ;  Coppingcr  v. 

3  Ch.  306,  329,  330,  377—380.  Gubbins,  3  Jones  and  Lat.  397. 
(X)  Co.  Litt.  53  a;  7r/u(/iWd  V.  (p)  Dashwood     v.     Magniac, 

Bcicit,  2  P.  Wms.  241 ;  2  Black.  1891,  3  Ch.  306. 

Comm.     122,     281  ;     8    Black.  (q)  The  Statute  of  Gloucester, 

Comm.  224.     See  P.  &  M.  Hist.  6  Edw.  I.  c.  6 ;  2  Black.  Comm. 

Eng.  Law,  ii.  8,  9.  283  ;  Co.  Litt.  218  b,  n.  (2). 
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the  committing  of  any  act  of  waste  was  made  a  cause 

of  forfeiture  of  the  thing  or  place  wasted,  in  case  a 

icrit  of  least c  were  issued  against  the  tenant  for  life. 

But  this  writ,  having  been  superseded  in  modern  times  Writ  of  waste 

by  an  action  for  damages  (/•),  was  abolished  in  1833  («) ;  * 

and  a  tenant  for  life  is  now  liable  only  to  pay  damages 

for  waste  already  done,  or  to  be  restrained  by  injunction 

from  cutting  the  timber  or  committing  any  other  act 

of  waste  which  he  may  be  known  to  contemplate  (f). 

It  was  formerly  a  question  whether  a  tenant  for  life 

were   not  liable  for  permissive,  as  well  as  voluntary  Permissive 

waste ;  that  is,  for  permitting  the  buildings  to  go  to  ^*^^®- 

ruin;   but  it  is  now  held  that  he  is  not(u),  unless 

the  dut}'  of  repair  be  expressly  laid  on  him  by  his 

grantor  (j).     If  any  timber  on  the  land  of  a  tenant 

for  life  were  in  such  an  advanced  state  that  it  would 

take  injury  by  standing,  he  might  obtain. an  order  of 

the  Court  of  Chancery  allowing  it  to  be  cut ;  when  the 

profits  would  be  invested  for  the  benefit  of  the  persons 

entitled  on  the  expiration  of  the  life  estate,  and  the 

interest  paid  to  the  tenant  during  his  life  (tj).     And 

now  under  the  Settled  Land  Act,  1882(2^),  a  tenant 

for  life,  impeachable  for  waste  in  respect  of  timber, 

may  cut  and  sell  any  timber  growing  on  his  land  when  ^ 

ripe  and  fit  for  cutting,  provided  he  obtain  the  consent 

of  the  trustees  of  the  settlement  or  an  order  of  the 

Court.     In  such  a  case  he  will  be  entitled  to  keep  one 

(r)  2  Wms.  Saund.  252,  n.  (7) ;  261 ;  12  Sim.  107;  ToUemachc  v. 

3  Steph.  Comm.  582, 6th  ed. ,  442,  Tolleniache,  1  Hare,  456 ;  Cotisett 

11th  ed.  V. Be//,  1  Y.&  C.C.  C.569;  Gentw 

is)  Br   Stat.   3  &  4  Win.   IV.  Harrismi,  Joh.  517;    Honywood 

c  27,  8.  36.  V.  Hontjwood,  L.  R.  18  Eq.  306 ; 

(/)  See  Seton  on  Decrees,  477  Lou^tdes  v.  No7-to7i,6  Ch.  L).  139. 

8q„  1479,  5th  ed.  And   the   Settled  Estates  Acts, 

{n)  Re  Cartwright,  41  Ch.  D.  1856  and  1877,  empowered  the 

532 ;  8ee  the  cases  there  cited  ;  Court  to  authorize  a  sale  of  any 

and  Bewes  on  Waste,  210 — 223.  timber,   not   being   ornamental 

(x)   Ifoodlumse    v.    Walker,    5  timber,  growing  on  any  settled 

Q.  B   D.  404  ;  Lashioood  v.  Mag-  estates;  stats.  19  &  20  Vict.  c.  120, 

liiac.  1891,  3  Ch.  306,  339.  s.  11 ;  40  &  41  Vict.  c.  18,  s.  16. 

iv)  Tooker-  v.  Annesley,  6  Sim.  (2)  Stat.  45  &  46  Vict.  c.  38, 

235;    IValdo  v.    Waldo,  7  Sim.  8.35. 

W.R.P.  I 
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fourth  of  the  net  proceeds  of  the  sale:  but  the  rest 
must  be  set  aside  and  applied  as  capital  money  arising 
under  the  Act. 


Without 
impeachment 
of  waste. 


Equitable 
waste. 


Right  of 
alienation  of 
tenant  for 
life. 


If,  however,  the  estate  is  given  to  the  tenant  by  a 
written  instrument  (a)  expressly  declaring  his  estate 
to  be  without  impeachment  of  waste,  he  is  allowed  to  cut 
timber  in  a  husbandlike  manner  for  his  own  benefit, 
to  open  mines,  and  commit  other  acts  of  waste  with 
impunity  (h) ;  but  so  that  he  do  not  pull  down  or 
deface  the  family  mansion,  or  fell  timber  planted  or 
left  standing  for  ornament,  or  commit  other  injuries 
of  the  like  nature ;  all  of  which  are  termed  equitable 
waste ;  for  the  Court  of  Chancery,  administering 
equity,  restrained  such  proceedings  (c).  And  now  by 
a  provision  of  the  Judicature  Act  of  1878,  which 
united  the  old  superior  com-ts  of  law  and  equity  (rf),  a 
tenant  for  life  without  impeachment  of  waste  has  no 
legal  right  to  commit  equitable  waste,  unless  an 
intention  to  confer  such  a  right  expressly  appears  by 
the  instrument  creating  his  estate  {c). 

A  tenant  for  life  may  grant  over  the  land  he  holds 
for  so  long  as  he  shall  live  :  but  he  could  not  by  the 
common  law  make  any  lawful  disposition  to  endure  for 
a  longer  period  (/).  And  his  common  law  right  of 
alienation  is  still  all  that  he  can  exercise  for  his  own 


(a)  Dotcman's  cascj  9  Rep. 
10  b. 

(6)  Letcis  Bowles^  case^  11  Rep. 
82  b;  2  Black.  Comm.  283; 
Burges  v.  Lamb^  16  Yes.  185 ; 
Cholnieley  v.  Paxton^  8  Bing. 
211 ;  10  B.  &  C.  664 ;  Davics  v. 
Wcscomh,  2  Sim.  425 ;  Woolf  v. 
Hilly  2  Swanst.  149:  TTaldo  v. 
Waldo,  12  Sim.  107 ;  Re  Barring- 
ton,  83  Ch.  D.  623. 

(c)  1  Fonb.  Eq.  83  n. ;  Marquis 
of  Downshire  v.  Lady  Sandys,  6 
Yes.  107  ;  Burges  v.  Lamb,  IG 
Yes.  183 ;  Day  v.  Merry,  16  Yes. 
375  a  ;   Wellesley  v.   Vellesley,  6 


Sim.  497  ;  Duke  of  Leeds  v.  Earl 
Amherst,  2  Phil.  117 ;  Morris  v. 
Morris,  15  Sim.  605 ;  3  De  G.  & 
J.  328  ;  Micklethwait  v.  Mickle- 
thwait,  1  De  G.  &  J.  604  ;  Baker 
V.  Sebright,  18  Ch.  D.  179. 

(d)  Stats.  36  &  37  Yict.  c.  66  ; 
37  &  38  Yict.  c.  83.  As  to 
equity  and  the  Court  of  Chan- 
cery, see  post,  ch.  vii. 

(e)  Stat.  86  &  37  Vict.  c.  66, 
6.  25,  sub-6.  (3). 

(/)  Bract.  £o.  11  b,  18  b,318  a, 
323  b,  324  a ;  Litt.  ss.  415,  416, 
609—611 ;  Co.  Litt.  251  b. 
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exclusive  profit.     But  at  the  present  day  a  tenant  for  Powers  of 
life  has  large  powers  of  disposing  of  the  lands  he  holds,  ^^^^ 
for  the  benefit  of  those  entitled  thereto  after  his  death,  v^ 

as  well  as  himself.  Powers  are  means  of  conveying 
land  independently  of  the  right  of  alienation  incident 
to  the  estate  in  the  land.  Under  the  modern  system 
of  settling  land  on  one  for  life,  and  then  on  his  sons 
successively  in  tail  (</),  no  valid  disposition  of  the  land 
could  be  made  by  virtue  of  the  estates  so  created, 
except  for  the  father's  lifetime,  until  a  son  attained 
twenty-one ;  when  he  could  join  in  barring  the 
entail  (/e).  This  was  obviously  inconvenient ;  and  it 
therefore  became  usual  to  give  to  the  tenant  for  life 
under  a  settlement  powers  of  leasing  the  settled  land 
for  certain  terms  on  specified  conditions ;  and  leases 
granted  under  such  powers  remained  good  after  his 
death,  for  the  benefit  of  his  successors  under  the 
settlement.  It  was  also  usual  for  settlements  to  con- 
tain x>owers  enabling  trustees  to  sell  the  settled  lands 
and  convey  them  to  purchasers  ;  and  with  the  purchase 
money  to  buy  other  lands  to  be  made  subject  to  the 
settlement.  The  exact  operation  of  these  powers  will 
be  explained  in  a  subsequent  part  of  the  book  (t).  For 
the  present  it  will  be  enough  to  say  that  the  devices 
of  modem  conveyancers  had  made  it  possible  for  a 
tenant  in  fee  simple,  not  only  to  grant  his  land  to 
another  in  fee  simple,  or  for  any  less  estate  (A:),  with 
the  rights  of  alienation  incident  to  the  estate  con- 
ferred, but  also  to  give  to  others  independent  powers  of 
disposition  over  his  land,  equivalent  to  the  disposing 
power  of  a  tenant  in  fee  simple.  Such  powers  are  Powers  of 
known  as  powers  of  appointment.  They  could  only  ^PP°i^fc°^«^*- 
arise,  in  the  case  of  settled  land,  by  express  provision 
of  the  parties  making  the  settlement  (Z),  who  having 

O7)  Ante,  pp.  98,  110.  (k)  Ante,  pp.  64,  72. 

{h)  Ante^  p.  98.  [1)  Powers  of  leasing  appear  to 

(t)  Postf  part  ii.  ch.  iii.  date  from  the  beginning  of  the 

i2 
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the  whole  fee  simple  to  dispose  of,  were  in  a  position 
to  create  iionrrs  over  as  well  as  estates  in  the  land. 
But  now,  the  Settled  Land  Act,  1882  (;«),  gives  to 
every  tenant  for  life  in  possession  of  land  under  a 
settlement,  large  powers  of  leasing  and  also  a  power 
of  selling  or  exchanging  the  settled  land.  Since  these 
extensive  statutory  powers  have  been  conferred  on  a 
tenant  for  life,  it  has  been  no  longer  usual  to  insert  in 
settlements  the  old  express  powers  of  appointment, 
which  were  formerly  used  to  effect  the  same  objects. 
Statutory  powers  resemble  express  powers  in  affording 
means  of  conveying  the  settled  land,  independently  of 
the  right  of  alienation  incident  to  an^^  estate  therein. 
But  their  operation  does  not  rest  on  the  same  con- 
veyancing device  ;  as  they  derive  their  effect  from  the 
supreme  authority  of  the  statute,  which  enables  the 
tenant  for  life  lawfully  to  convej^  away  what,  in  fact, 
is  not  his  own. 

Scheme  of  the       The  scheme  of  the  Settled  Land  Act,  1882  (//),  is  to 
Acf  1882.^^     entrust  the  tenant  for  life  with  wide  powers  of  disposi- 
tion exercisable  by  him  for  the  benefit  of  all  parties 


modem  system  of  settlement ; 
and  the  practice  of  inserting  a 
power  of  sale  in  settlements 
seems  to  have  grown  up  during 
the  eighteenth  oentury ;  see 
Butler's  note  (v.  4,  5)  to  Co. 
Litt.  290  b ;  Bridgman's  Prece- 
dents in  Conveyancing  (3rd  ed. 
A.  D.   1699),  pp.  130,  148,  171, 


332 ;  Lilley's  Practical  Convey- 
ancer (1719),  p.  568;  2  Hofs- 
man's  Conveyancing  (1744). 
pp.  217,  475 ;  3  Wood's  Convey- 
ancing (3rd  ed.  by  Powell,  1793), 
p.  641 :  7  Barton's  Conveyancing 
(.3rd  ed.  1824),  p.  248 ;  3  David^ 
son's  Prec.  Conv.  (3rd  ed.  1873), 
pp.  263—269,  479,  656. 


Settled  ("0  Stat.  45  &  46  Vict.  c.  38;  see  s.  2,  sub-ss.  1,  5.     The  Settled 

Estates  Acts      Estates  Act,  1877  (stat.  40  &  41  Vict.  c.  18),  which  replaced  an  Act 

of  1856  and        of  1856,  empowers  tenants  for  life  under  settlements  made  after  the 

1877.  1st  of  November,  1856,  to  make  ordinary-  leases  for  twenty-one  years 

in  England,  and  thirty-five  in  Ireland,  of  any  part  of  their  settled 

estates,   except   the   principal    mansion-house    and    lands   usually 

occupied  therewith,  at  the  best  rent  without  fine.     Agricultural,. 

mining,   building   and  other  leases,   and   sales  of  settled   estates 

may   also  be   made   under   the   same   Act   on   application   to    the 

Chancery  Division    of    the   Court,   whatever  be   the   date   of   the 

settlement. 

(«)  Stat.  45  &  46  Vict,  c.  38. 
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entitled  under  the  settlement  {o),  but  to  impose  such 
conditions  on  the  exercise  of  these  powers  as  shall 
prevent  his  dealing  with  the  land  for  his  own  profit 
at  the  expense  of  his  successor's  interests.  In  par- 
ticular the  Act  does  not  permit  him  to  receive  any 
capital  money  arising  under  the  Act,  but  directs  its 
payment  to  trustees  of  the  settlement  for  the  purposes 
of  the  Act  (;;),  or  into  Court  (g).  Thus  the  Act  em- 
powers (r)  a  tenant  for  life  to  lease  the  settled  land  lor 
any  purpose  whatever,  whether  involving  waste  («)  or 
not,  for  any  term  not  exceeding  (i.)  in  case  of  a  build- 
ing lease,  ninety-nine  years ;  (ii.)  in  case  of  a  mining 
lease,  sixty  years ;  (iii.)  in  case  of  any  other  lease,  twenty- 
one  years  in  England  or  Wales  (t)  and  thirty-five 
years  in  Ireland  (a) .  But  the  principal  mansion-house 
(if  any)  on  any  settled  land,  and  the  pleasure  grounds 
and  park  and  lands  (if  any)  usually  occupied  therewith 
cannot  be  leased  under  this  Act  without  the  consent 
of  the  trustees  of  the  settlement  or  an  order  of  the 
Court :  though  this  restriction  does  not  apply  where 
a  house  is  usually  occupied  as  a  farmhouse,  or  where 
the  site  of  any  house  ^nd  the  pleasure  grounds  and 
park  and  lands  (if  any)  usually  occupied  therewith  do 
not  together  exceed  twenty-five  acres  in  extent  (./). 
Every  lease  intended  to  take  effect  under  this  Act  must 
be  made  strictly  in  accordance  with  the  conditions  im- 
)K)sed  by  the  Act.  Thus  a  tenant  for  life  intending  to  Notice  to 
make  a  lease  under  this  Act,  must  in  general  give  due  ^^^^  ^^^' 
notice  of  his  intention  to  each  of  the  trustees  of  the 
settlement  and  their  solicitor,  if  known  to  the  tenant 
for  life ;  though  persons  dealing  in  good  faith  with 
the    tenant    for  life   are    not    concerned    to  inquire 

io)  Sect.  53.  (t)  See  s.   1,  sub-s.  3 ;    Wins. 

{})]  See  K.S.  2  (sub-s.  8),  38,  39;  Conv.  Stat.  291,  299. 
Htat.  53  &  54  Vict.  c.  69,  s.  16.  («)  Sect.  65,  sub-s.  10. 

iq)  Stat.  45  &  46  Vict.  c.  38,  {jc)  Stat.  63  &  64  Vict.  c.  09, 

s.  22.  s.    10,   replacing  45   &  40  Vict. 

(rj  Sect.  6.  c.  38,  s.  15. 

(A)  Ante,  p.  112. 
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respecting  the  giving  of  this  notice  Cv).  And  every 
lease  made  under  this  Act  must  be  by  deed  (z),  and 
be  made  to  take  effect  in  possession  not  later  than 
twelve  months  after  its  date  (a) ;  it  must  also  reserve 
the  best  rent  that  can  reasonably  be  obtained,  regard 
being  had  to  any  fine  taken,  and  to  any  money  laid 
out  or  to  be  laid  out  for  the  benefit  of  the  settled 
land,  and  generally  to  the  circumstances  of  the  case  (h) ; 
and  must  in  other  respects  conform  with  the  require- 
ments of  the  statute  (c).  But  a  lease  for  a  term  not 
exceeding  twenty-one  years  at  the  best  rent  that  can 
be  reasonably  obtained  without  fine,  and  whereby  the 
lessee  is  not  exempted  from  punishment  for  waste, 
may  be  made  by  a  tenant  for  life  without  giving  any 
notice  to  the  trustees ;  such  a  lease  may,  moreover,  be 
made  by  writing  under  hand  only,  in  cases  where  the 
term  does  not  extend  beyond  three  years  from  the 
date  of  the  writing  (rf).  Building  and  mining  leases 
are  subject  to  additional  special  regulations  (e).  A 
fine  received  on  the  grant  of  a  lease  under  any  power 
conferred  by  this  Act  must  be  applied  as  capital 
money  arising  under  this  Act(/).  Under  a  mining 
lease  made  under  this  Act  part  of  the  rent  must  be 
set  aside  and  applied  as  capital  money  arising  under 
the  Act,  whether  the  mines  or  minerals  leased  were 
already  opened  or  in  work  or  not,  unless  a  contrary 
intention  were  expressed  in  the  settlement ;  namely, 
three  fourths  of  the  rent  where  the  tenant  for  life 


{y)  Stat.  45  &  46  Vict.  c.  38, 
8.  45.  See  stat.  47  &  48  Vict, 
c.  18,  8.  5 ;  Marlhoi'ouqh  v.  Sar- 
toris,  82  Ch.  D.  616,  623;  Hatten 
V.  Russell,  38  Ch.  D.  334 ;  Mog- 
ridge  v.  Cfaiyp,  1892,  3  Ch.  382. 

(z)  Ante,  p.  31. 

(a)  Stat.  45  &  46  Vict.  c.  38, 
s.  7,  sub-s.  1. 

(b)  Sect.  7,  8ub-8.  2. 

(c)  Ever}'  lease  must  contain 
a  covenant  for  payment  of  rent, 
and  a  condition  of  re-entrj-  on 


non-payment  of  rent  within 
thirty  days  at  the  outside ;  and 
a  counterpart  of  every  lease 
must  be  executed ;  sect.  7,  sub-ss. 
3,  4.  And  see  Sutherland  v. 
SutJierhind,  1893,  3  Ch.  169. 

(d)  Stat.  63  &  54  Vict.  c.  69. 
8.  7. 

(e)  Stats.  45  &  46  Vict.  c.  38, 
ss.  8—10;  52  &  53  Vict.  c.  36; 
53  <fe  54  Vict.  c.  69,  ss.  8,  9. 

(/■)  Stat.  47  &  48  Vict.  c.  18, 
s.  4'. 
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is  impeachable  for  waste  in  respect  of  minerals,  and 
otherwise  one  fourth ;  and  in  every  such  case  the 
residue  of  the  rent  will  go  as  rents  and  profits  (r/). 
Powers  additional  to  or  larger  than  the  powers  con- 
ferred by  this  Act  may  be  given  to  the  tenant  for  life 
by  the  deed  under  which  he  holds  (li) ;  and  settlements 
often  contain  some  relaxation  of  the  restrictions  im- 
posed by  the  Act  (?').  Any  lease  made  by  a  tenant  for 
life  otherwise  than  in  accordance  with  the  conditions 
of  the  Act  will  be  void  as  against  his  successors  (A), 
though  good  for  his  own  life. 

The  Act  also  empowers  a  tenant  for  life  to  sell  or  Tenant  for 
exchange  the  whole  or  any, part  of  the  settled  land  (I).  oUaie  and^ 
But  exactly  the  same  restriction  is  imposed  on  a  sale  exchange. 
as  on  a  lease  by  the  tenant  for  life  of  the  principal 
mansion-house    and    lands    usually  occupied   there- 
with (m).     And  due  notice  of  intention  to  sell  must  be 
given  to  the  trustees  and  their  solicitor,  as  in  the  case 
of  a  lease  (w).     Every  sale  or  exchange  must  be  made 
at  the  best  price  or  consideration  that  can  reasonably 
be  obtained  (o).    The  proceeds  of  any  sale  made  under 
the  Act  and  any  money  agreed  to  be  paid  for  equality 
of  any  exchange  effected  under  the  Act  must  be  paid, 
not  to  the  tenant  for  life,  but  to  the  trustees  of  the 
settlement  or  into  Court,  at  his  option ;  and  will  then 

ig)  Stat.  45  &  46  Vict.  c.  88,  be  binding  on  the  lessor's  suc- 

8.11.     See  antCy  pp.  112—114.  cessors ;  stats.  12  &  13  Vict.  c.  26, 

{h)  See  sect.  57.  s.  2 ;  13  &  14  Vict.  c.  17.     See 

ji)  E.g.,  as  to  the  necessity  of  stat.  45  &  46  Vict.  c.  38,  s.  12 ; 

giving  notice  to  the  trustees,  or  Wms.-  Conv.  Stat.  309. 

of  setting  aside  part  of  the  rent  (/)  Stat.  45  &  46  Vict.  c.  38, 

on  making  a  mining  lease,  see  s.  8.     See  Whcefivright  v.  WafAer, 

Wms.  Conv.  Stat.  308,  345—847.  28   Ch.   D.   752  ;    Re  Chaytor's 

506,  526.  Settled  Estate  Act,  25  Ch.  D.  651. 

(XJi  See  Daviea  v.  Davies,  38  im)  Ante,  p.  117;  see  lie  Se- 

Ch .  D.  499,  decided  on  the  Settled  hrighVs  Settled  Estates,  33  Ch .  D. 

Estates  Act,  1877  ;  Sutherland  v.  429;   Bruce  v.  Ai/esbury,  1892, 

Sutherland,  1893,  3  Ch.  169.     A  A.  C.  356. 

lease  made  bond  fide  in  intended  (?i)  Ante,  pp.  117,  118 ;  see  the 

exercise  of  the  statutory  power  cases  cited  in  n.  (y). 

may,  however,  be  good  as  a  con-  (o)  Stat.  45  &  46  Vict.  c.  88, 

tract  to  grant  a  lease,  and  so  s.  4. 
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be  applicable  by  the  trustees  according  to  his  direction, 
or  under  the  direction  of  the  Court,  in  any  of  the 
authorized  modes  of  employment  of  capital  money 
arising  under  the  Act(j)).  These  are  stated  in  the 
note  {q) .   They  chiefly  include  investment  in  authorized 

(j>)  Stat.  46  &  46  Vict.  c.  38,  s.  22.  See  Re  Coleridge's  Settlement, 
1895,  2  Ch.  704. 

(q)  (Stat.  45  &  46  Vict.  c.  38,  s.  21).  Capital  money  arising  under 
this  Act,  subject  to  payment  of  claims  properly  payable  thereout, 
and  to  application  thereof  for  any  special  authorized  object  for  which 
the  same  was  raised,  shall,  when  received,  be  invested  or  otherwise 
applied  wholly  in  one,  or  partly  in  one,  and  partly  in  another  or 
others  of  the  following  modes  (namely) : 

(i.)  In  investment  on  Government  securities,  or  on  other  securities 
on  which  the  trustees  of  the  settlement  are  by  the  settlement  or  by 
law  (see  stat.  56  &  67  Vict.  c.  63,  pt.  i.)  authorized  to  invest  trust 
money  of  the  settlement,  or  on  the  security  of  the  bonds,  mortgEges. 
or  debentures,  or  in  the  purchase  of  the  debenture  stock  of  any 
railway  company  in  Great  Britain  and  Ireland  incorporated  by 
special  Act  of  Parliament,  and  having  for  ten  years  next  before  the 
date  of  investment  paid  a  dividend  on  its  ordinary  stock  or  shares, 
with  power  to  vary  the  investment  in  or  for  any  other  such 
securities : 

(ii.)  In  discharge,  purchase  or  redemption  of  incumbrances  affect- 
ing  the  inheritance  of  the  settled  land,  or  other  the  whole  estate  the 
subject  of  the  settlement,  or  of  land  tax,  rent  charge  in  lieu  of  titke, 
crown  rent,  chief  rent,  or  quit  rent,  charged  on  or  payable  out  of  the 
settled  land : 

(iii.)  In  payment  for  any  improvement  authorized  by  this  A^t 
(see  stats.  46  &  47  Vict.  c.  61,  s.  29 ;  60  &  61  Vict.  c.  30 ;  Re  Lord 
EgvumVs  Settled  Estates^  45  Ch.  D.  395 ;  Re  Dalisoti's  Settled  Estates, 
1892,  3  Ch.  622) : 

(iv.)  In  payment  for  equality  of  exchange  or  partition  of  settled 
land: 

(v.)  In  purchase  of  the  seignory  of  any  part  of  the  settled  land, 
being  freehold  land,  or  in  purchase  of  the  fee  simple  of  any  part  of 
the  settled  land,  being  copyhold  or  customary  land  : 

(vi.)  In  purchase  of  the  reversion  or  freehold  in  fee  of  any  part  of 
the  settled  land,  being  leasehold  land  held  for  years,  or  life,  or  years 
determinable  on  life : 

(vii.)  In  purchase  of  land  in  fee  simple,  or  of  copyhold  or  customary 
land  or  of  leasehold  land  held  for  sixty  years  or  more  unexpired  at 
the  time  of  purchase,  subject  or  not  to  any  exception  or  reservation 
of  or  in  respect  of  mines  or  minerals  therein  or  of  or  in  respect  of 
rights  or  powers  relative  to  the  working  of  mines  or  minerals  therein, 
or  in  other  land : 

(viii.)  In  purchase,  either  in  fee  simple,  or  for  a  term  of  sixty 
years  or  more,  of  mines  and  minerals  convenient  to  be  held  or 
worked  with  the  settled  land,  or  of  any  easement,  right  or  privilege 
convenient  to  be  held  with  the  settled  land  for  mining  or  other 
purposes : 

(ix.)  In  payment  to  any  person  becoming  absolutely  entitled  or 
empowered  to  give  an  absolute  discharge  (see  stat.  53  &  54  Vict, 
c.  69,  s.  14). 

(x.)  In  payment  of  costs,  charges  and  expenses  of  or  incidental  to 
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securities,  discharge  of  incumbrances  affecting  the 
whole  estate  in  the  settled  land(?'),  payment  for 
authorized  improvements,  and  purchase  of  other  lands 
to  be  made  subject  to  the  settlement.  Any  investment 
must  be  in  the  names  or  under  the  control  of  the 
trustees  («).  Capital  money  arising  under  the  Act 
is,  while  uninvested  or  invested  in  money  securities, 
made  subject  to  the  settlement  as  effectually  as  if  it 
were  land,  and  will  go  to  the  persons  to  whom  the 
land,  from  which  it  arises,  would  have  gone  for  the 
same  estates  and  interests  as  they  would  have  had  in 
the  land ;  the  income  of  invested  capital  being  paid 
to  the  persons  who  would  have  been  entitled  to  the 
income  of  the  land  (t). 

For  the  purpose  of  carrying  into  effect  the  powers  Tenant  for 
of  leasing,  sale  and  other  powers  given  by  the  Settled  o\  conv^-^ 
Land  Act,  the  tenant  for  life  is  empowered  to  convey  ance(u). 
the  settled  land  by  deed  for  all  the  estate,  which  is 
the  subject  of  the  settlement,  or  for  any  less  estate, 
as  may  be  required  (x).     Such  a  deed  will  pass  the 

the  exercise  of  any  of  the  powers,  or  the  execution  of  any  of  the 
provisions  of  this  Act : 

(xi.)  In  any  other  mode  in  which  money  produced  by  the  exercise 
of  a  power  of  sale  in  the  settlement  is  applicable  thereunder. 

The  Court  may  also  order  that  the  costs  of  legal  proceedings  taken 
for  the  protection  of  settled  land  be  paid  out  of  capital  money  raised 
bv  sale  of  part  of  the  lands  in  settlement ;  Re  De  La  Warr^s  Estates, 
16  Ch.  D.  587;  stat.  45  &  46  Vict.  c.  38,  ss.  36,  47;  Re  Onnrod's 
Settled  Estates,  1892,  2  Ch.  318. 


(r)  By  Stat.  53  &  54  Vict.  c.  69, 
N.  11,  a  tenant  for  life  has  power 
to  raise  money  on  mortgage  of 
the  settled  land  for  the  purpose 
of  discharging  an  incumbrance 
thereon,  not  being  an  annual  sum 
payable  during  a  life  or  lives,  or 
during  a  term  of  years  absolute 
or  determinable. 

{s)  Stat.  45  &  46  Vict.  c.  38, 
s.  22,  .sub*s.  2. 

(/)   Sect.  22,  sub-ss.  6,  6. 

(«)  Stats.  11  Geo.  IV.  &  1  Will. 
IV.  c.  47,  s.  12 ;  and  2  &  3  Vict. 
c.  60,  empowered  tenants  for  life 


under  Wills  to  convey,  under  the 
direption  of  the  Court  of  Chan- 
cery, the  whole  estate  in  their 
lands' if  a  sale  or  mortgage  thereof 
were  directed  for  payment  of  the 
debts  of  the  testator.  These 
powers  were  generally  superseded 
by  stats.  13  &  14  Vict.  c.  60, 
s.  29 ;  15  &  16  Vict.  c.  55,  a.  1 ; 
now  replaced  by  56  &  67  Vict, 
c.  53,  ss.  30,  31. 

(x)  See  stats.  46  &  46  Vict, 
c.  38,  s.  20,  sub-8. 1 ;  63  &  54  Vict, 
c.  69,  8.  6;  Re  Ailesbury  and 
IveagK  1893,  2  Ch.  345. 
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land  conveyed,  discharged  from  the  settlement,  under 
which  the  tenant  for  life  holds,  and  from  all  estates 
and  interests  subsisting  or  to  arise  thereunder;  but 
will  not  displace  or  defeat  (i.)  any  estates,  interests  or 
charges  having  priority  to  the  settlement;  (ii.)  any 
other  estates,  interests  or  charges  which  have  been 
conveyed  or  created  for  secxninfi  money  actually  rained 
at  the  date  of  the  deed ;  or  (iii.)  any  leases  or  grants 
made  or  agreed  upon  for  value  in  money  or  its  worth, 
before  the  date  of  the  deed,  by  the  tenant  for  life,  or 
by  any  of  his  predecessors  in  title,  or  by  any  trustees 
for  him  or  them,  under  the  settlement  or  under  any 
statutory  power,  or  being  otherwise  binding  on  the 
successors  in  title  of  the  tenant  for  lite(y).  Settle- 
ments are  often  made  on  one  for  life  and  others  after 
him  of  land,  which  is  subject  to  prior  mortgages  or 
rent-charges.  It  will  be  seen  that  such  interests  in 
the  land  cannot  be  defeated  by  a  sale  under  the  Act ; 
\  nor  other  mortgages  to  secure  money  actually  raised, 

including  mortgages  by  the  tenant  for  life  of  his  life 
estate  (z) ;  nor  leases  granted  under  express  or  statu- 
tory powers.  And  if  it  be  desired  to  sell  the  land  freed 
from  such  interests,  it  will  generally  be  necessary  for 
the  persons  entitled  thereto  to  concur  in  the  sale. 

Statutory  The  powers  of  a  tenant  for  life  under  the  Settled 

be^88imed°'  Land  Act  are  not  capable  of  assignment  or  release,  do 
not  pass  to  his  assignee  by  operation  of  law  or  other- 
wise, and  remain  exercisable  by  him  notwithstanding 
any  assignment  of  his  estate  (a).  But  this  is  without 
prejudice  to  the  rights  of  any  assignee  for  value  of  the 
whole  or  any  part  of  his  estate  ;  which  cannot  generally 
be    affected   without   the    assignee's    consent  (b),     A 

iy)  Stat.  45  &  4G  Vict.  c.  38,  Ch.  D.  338,  41  Ch.  D.  375. 
s.  20,  8ub-8.  2.  (a)  Stat.  45  &  46  Vict.  c.  38, 

{2)  See   Be   SehrighVs  Settled  s.  50,  sub-s.  1. 
Estates,   33   Gh.    D.    429,   438;  (6)  Sect.  50,  sub-ss.  3,4.  Stat. 

Cardigan    v.    Ciirzon-Howe,  40  54  &  55  Vict.  c.  69,  s.  4,  excepts 
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contract  by  a  tenant  for  life  not  to  exercise  any  of  his 
powers  under  the  Act  is  void  (c).  And  any  provision 
in  a  settlement  attempting  to  forbid  a  tenant  for  life 
to  exercise  any  power  under  the  Act  is  void  (d).  For 
further  information  respecting  this  very  important 
statute,  which  must  necessarily  be  studied  by  every 
intending  practitioner,  the  reader  is  referred  to  the 
text  of  the  Act  itself,  and  to  the  notes  thereto  con- 
tained in  the  editor's  **  Conveyancing  Statutes.'*  The 
Act  has  been  amended  by  Acts  of  1884,  1887,  1889, 
and  1890  M. 

By  several  Acts  of  Parliament  of  the  present  improvement 
reign  (/),  and  especially  by  the  Improvement  of  Land  ^and!*^^^ 
Act,  1864  (/7),  facilities  have  been  given  for  borrowing 
money  to  be  spent  in  making  improvements  on  settled 
land  by  way  of  drainage  and  in  a  variety  of  other 
ways(//),  and  to  be  repaid  with  interest  by  equal 
instalments  extending  over  a  fixed  term  of  years  and 
charged  as  a  rentcharge  upon  the  inheritance  of  the 
land.     The  instalments  are  payable  by  a  tenant  for 


assignments  made  by  a  tenant 
for  life  in  consideration  of  mar- 
riage or  by  way  of  any  family 
arrangement,  not  being  a  security 
for  money  advanced.  And  unless 
the  assignee  is  actually  in  pos- 
session, his  consent  is  not  re- 
quisite to  the  making  by  the 
tenant  for  life  of  leases  under  the 
Act  at  the  best  rent  without  fine. 

(c)  Stat.  45  &  46  Vict.  c.  88, 
s.  50,  8ub-8.  2. 

{(i)  Sect.  61. 

(e)  Stats.  47  &  48  Vict.  c.  18 ; 
50  &  51  Vict.  c.  80;  52  &  53 
Vict.  c.  36 ;  and  53  &  54  Vict.  c.  69. 

(/)  Stats.  8  &  9  Vict.  c.  56, 
replacing  3  &  4  Vict.  c.  55  ;  9  & 
10  Vict.  c.  101,  amended  by  10 
A  11  Vict.  c.  11,  11  &  12  Vict. 
c.  119,  13  &  14  Vict.  c.  31,  and 
19  A  20  Vict.  c.  9 ;  12  &  13  Vict. 
c.  100,  amended  by  19  &  20  Vict. 
c.  9,  and  repealed  by  27  &   28 


Vict.  c.  114. 

in)  Stats.  27  &  28  Vict.  c.  114. 

(h)  By  Stat.  45  &  46  Vict. 
c.  38,  s.  30,  the  Act  of  1864  is 
extended  so  as  to  comprise  all 
improvements  authorized  by 
the  Settled  Land  Act,  1882  ;  see 
below,  p.  124,  n.  (i).  Settled 
lands  may  be  charged  under  the 
Act  of  1864  (ss.  78  8q.)  with  the 
repayment  of  money  subscribed 
for  the  construction  of  railways 
or  canals  on  or  near  to  them 
and  likelv  to  benefit  them.  Stats. 
83  k  34  Vict.  c.  56,  and  34  &  35 
Vict.  c.  84,  added  to  the  list  of 
improvements  authorized  by  the 
Act  of  1864  the  erection,  comple- 
tion, or  improvement  of  a  man- 
sion house  suitable  to  the  estate, 
as  a  residence  for  its  owner, 
provided  that  the  sum  charged 
for  such  purposes  should  not  ba 
more  than  two  years'  net  rental 


Railways 
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Land  Act, 

1882. 


RoKervoirs 
and  Water 
supply. 


life  during  his  lifetime  ;  and  he  is  bound  to  maintain 
the  improvements  made(t)*  And  in  addition  to  the 
facilities  so  given  for  raising  money  to  pay  for  the 
improvement  of  land,  capital  money  arising  from 
the  sale  of  settled  land  or  otherwise  under  the  Settled 
Land  Act,  1882  (/i),  may  now  be  applied  at  the 
instance  of  the  tenant  for  life  in  payment  for  any 
improvement    authorized    by    that    Act  (0-     But    m 


of  the  whole  estate.  Stat.  40  & 
41  Vict.  c.  81  added  the  erection 
of  reservoirs  and  other  per- 
manent works  for  the  supply  of 
water,  and  empowered  subscrip- 
tions for  the  construction  of 
waterworks  by  a  water  company 
to  be  charged  on  settled  lands. 

(i)  Stats.  8  &  9  Vict.  c.  56,  ss. 
10,  11 ;  9  &  10  Vict.  c.  101,  ss.SS, 
39 ;  12  &  1.3  Vict.  c.  100,  ss.  21, 
26 ;  27  &  28  Vict.  c.  114,  ss.  66, 


72.  Capital  money  arising  under 
the  Settled  Land  Act,  1882,  may 
now  be  applied  in  redeeming  such 
rent  charges,  when  created  in 
respect  of  an  improvement  au- 
thorized by  that  Act ;  see  antCy 
p.  120,  n.  (q)  (iii.). 

{k)  Stats.  46  k  46  Vict.  c.  38, 
s.  21  (iii.) ;  ante^  p.  120 ;  see  lie 
Millard's  SeUled  Estates,  1893. 
3  Ch.  116 ;  Re  BristoVs  Settled 
Estates,  ib.  169. 


(l)  (Sect.  25).  Improvements  authorized  by  this  Act  are  the 
making  or  execution  on  or  in  connection  with,  and  for  the  benefit 
of  settled  land,  of  any  of  the  following  works,  or  of  any  works  for 
any  of  the  following  purposes,  and  any  operation  incident  to  or 
necessary  or  proper  in  the  execution  of  any  of  tho.se  works,  or 
necessary  or  proper  for  carrying  into  effect  any  of  those  purposes, 
or  for  securing  the  full  benefit  of  any  of  those  works  or  purposes 
(namely) : 

(i.)  Drainage,  including  the  straightening,  widening  or  deepening 
of  drains,  streams  and  watercourses : 

(ii.)  Irrigation  ;  warping  : 

(iii.)  Drains,  pipes  and  machinery  for  supply  and  distribution  of 
sewage  as  manure : 

(iv.)  Embanking  or  weiring  from  a  river  or  lake,  or  from  the  sea, 
or  a  tidal  water  : 

(v.)  Groynes  ;  sea  walls,  defences  against  water  : 

(vi.)  Inclosing ;  straightening  of  fences  ;  re-division  of  fields  : 

(vii.)  Beclamation  ;  dry  warping  : 

(viii.)  Farm  roads ;  private  roads ;  roads  or  streets  in  villages  or 
towns : 

(ix.)  Clearing  ;  trenching ;  planting  : 

(x.)  Cottages  for  labourers,  farm  servants,  and  artisans,  employed 
on  the  settled  land  or  not ;  and  (by  stat.  48  k  49  Vict.  c.  72,  s.  11) 
any  dwellings  available  for  the  working  classes,  the  building  of 
which  in  the  opinion  of  the  Court  is  not  injurious  to  the  estate. 
See  Stat.  53  &  64  Vict.  c.  69,  s.  18. 

(xi.)  Farmhouses,  offices  and  outbuildings,  and  other  places  for 
farm  purposes : 

(xii.)  Saw  mills,  scutch  mills,  and  other  mills,  water  wheels, 
engine-houses,  and  kilns,  which  will  increase  the  value  of  the 
settled  land  for  agricultural  purposes,  or  as  woodland  or  otherwise  : 

(xiii.)  Reservoirs,   tanks,    conduits,    watercourses,    pipes,    wells, 
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order  to  obtain  this,  the  tenant  for  life  is  required,  Tenantforiife 
before  the  work  is  done,  to  submit  to  the  trustees  or  JJ^^cheme. 
the  Court  a  scheme  for  the  execution  of  the  improve- 
ment shewing  the  proposed  expenditure  thereon  (m). 
And  a  certificate  of  the  Board  of  Agriculture,  or  of 
an  engineer  or  surveyor  approved  by  them,  certify- 
ing that  the  work  has  been  properly  done,  and 
the  amount  properly  payable  by  the  trustees  in 
respect  thereof,  or  else  an  order  of  the  Court  is 
required  before    any   capital  money  can  be  applied 

ponds,  shafts,  dams,  weirs,  sluices,  and  other  works  and  machinery 
for  supply  and  distribution  of  water,  for  agricultural,  manufacturing, 
or  other  purposes,  or  for  domestic  or  other  consumption  : 

(xiv.)  Tramways ;  railways  ;  canals  ;  docks  : 

(xv.)  Jetties,  piers,  and  landing  places  on  rivers,  lakes,  the  sea,  or 
tidal  waters,  facilitating  transport  of  persons  and  of  agricultural 
stock  and  produce,  and  of  manure  and  other  things  required  for 
agricultural  purposes,  and  of  minerals  and  of  things  required  for 
mining  purposes : 

{Tvi.)  Markets  and  market  places  : 

(x\ii.)  Streets,  roads,  paths,  squares,  gardens  or  other  open  spaces 
for  the  use,  gratuitously  or  on  payment,  of  the  public  or  of  in- 
dividuals, or  for  dedication  to  the  public,  the  same  being  necessary" 
or  proper  in  connection  with  the  conversion  of  land  into  building 
land: 

(x\iii.)  Sewers,  drains,  %vatercourses,  pipe  making,  fencing, paving, 
brick  making,  tile  making,  and  other  works  necessary  or  proper  in 
connection  with  any  of  the  objects  aforesaid : 

{xix.)  Trial  pits  for  mines,  and  other  preliminary  works  necessary 
or  proper  in  connection  with  development  of  mines : 

(xx.)  Reconstruction,  enlargement  or  improvement  of  any  of 
those  works. 

By  stat.  53  d;  54  Vict.  c.  69,  s.  13,  improvements  authorized  by 
the  Act  of  1882  shall  include : 

(i.)  Bridges: 

(ii.)  flaking  any  additions  to  or  alterations  in  buildings  reason - 
ablv  necessar}'  or  proper  to  enable  the  same  to  be  let  (see  Re  De 
Teissier's  Settled  Estates,  1898,  1  Ch.  163;  Re  OaskelVs  Settled 
Estates,  1894,  1  Ch.  485)  : 

(iii.)  Erection  of  buildings  in  substitution  for  buildings  within  an 
urban  sanitary  district  taken  by  a  local  or  other  public  authority,  or 
for  buildings  taken  under  compulsory  powers,  but  so  that  no  more 
money  be  expended  than  the  amount  received  for  the  buildings 
taken  and  the  site  thereof: 

(iv.)  The  rebuilding  of  the  principal  mansion  house  on  the  settled 
land  :  provided  that  the  sum  to  be  so  applied  shall  not  exceed  one 
half  of  the  annual  rental  of  the  settled  land  (see  Re  Walker's  Settled 
Estate,  1894,  1  Ch.  189). 

(m)  Stat.  45  &  46  Vict.  c.  38,       see  Re  Buhoer  Lyttcm's  Will,  38 
s.  26,   8ub-8.  1 ;    Re  Hotchkin's      Ch.  D.  20. 
Settled  Estates,  35  Ch.    D.  41  ; 
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in  payment  for  the  improvement  («).  But  the  Court 
may,  in  any  case  where  it  appears  proper,  make 
an  order  directing  capital  money  to  be  applied 
in  payment  for  any  authorized  improvement,  not- 
withstanding that  a  scheme  was  not  submitted,  as 
required,  before  the  execution  of  the  improvement  (o). 
The  tenant  for  life  is  required  to  maintain  improve- 
ments executed  under  the  Act  {p) ;  and  is  protected 
from  impeachment  of  waste  {q)  in  respect  of  any 
stone,  clay,  sand,  or  other  substance  properly  gotten, 
or  timber  properly  cut,  for  the  purpose  of  making  or 
maintaining  any  such  improvement  (r).  Under  the 
same  Act  («),  a  tenant  for  life  may  join  or  concur 
with  any  other  person  interested  in  executing  any 
improvement  authorized  by  the  Act,  or  in  contributing 
Other  im-  to  the  cost  thereof.  In  all  other  respects,  improve- 
provements.  jj^^j^^g  ^hich  a  tenant  for  life  may  wish  to  make  must 
be  paid  for  out  of  his  own  pocket  {t). 

Determinable      Where  land  is  given  to  a  widow  during  her  widow- 
hfe  estates,      j^qq^j^  qj.  to  a  man  until  he  shall  become  bankrupt  («), 
or  for  any  other  definite  period  of  time  of  uncertain 
duration,  a  freehold  estate  is  conferred,  as  in  the  case 
of  a  gift  for  life  (x).     Such  estates  are  regarded  in  law 
^  as  determinable  life  estates  (y) ;  and  their  incidents 

are   generally   the    same  as  those  of   ordinary   life 

(n)  Sect.  26,  sub-ss.  2,  3 ;  stat.  Brmon,  2  Hare,  144 ;  Horlock  v. 

60  &  51  Vict.  c.  30.  Smith,  17  Beav.  672  ;  Dunne  v. 

(o)  Stat.  53  &  54  Vict.  c.  69,  Dunne,  7  De  Gex,  M.  &  G.  207 ; 

s.  18.     See  Re  Onnrod's  Settled  DetU  v.  Dent,  80  Beav.  363 ;  Re 

Estates,   1892,    2  Ch.    318;    Re  Leigh* s  Estate,  h.'R.  6  Ch.  ^7  ; 

Tucker's   Settled  Estates,  1895,  Drake  v.  Trefusis,  L.  R.  10  Ch. 

2  Ch.  468.  364  ;  Re  Broadwater  Estate,  33 

ip)  Stat.  45  &  46  Vict.  c.  38,  W.   R.   738 ;    Re    De    Teissier's 

8.  28.  Settled  Estates,  1893,  1  Ch.  153; 

iq)  AnU,  p.  112.  Re  Gerard's  Settled  Estates,  1893, 

(r)  Sect.  29.  3  Ch.  252. 

is)  Stat.  45  &  46  Vict.  c.  38,  («)  Ante,  p.  81. 

s.  27.  (x)  AnU,  p.  62. 

(t)  Nairn  v.   Marjoribanks,  3  (y)  Co.  Litt.   42  a;   2  Black. 

Russ.   582 ;    Hibbert    v.   Cooke,  Coram.  121. 
1  Sim.  &  Stu.  552 ;  Caldecott  v. 


OF   AN   ESTATE   FOR   LIFE.  127 

estates.  A  diflference  may  occur  in  the  right  to  take 
the  emblements,  that  is,  the  right  of  a  tenant  to  reap  Emblements. 
the  crop  that  he  has  sown,  though  he  die  or  his 
estate  terminate  before  harvest  {z).  Thus,  if  a  tenant 
for  life  die  before  harvest,  his  executors  will  be 
entitled  to  the  emblements,  whether  his  estate  were 
absolute  or  determinable  ;  and  his  assignee  or  under- 
tenant will  have  the  same  right.  But  if  the  estate 
should  determine  by  the  tenant's  own  act,  as  by  the  ^ 

marriage  of  a  widow  holding  during  h^r  widowhood, 
the  tenant  would  have  no  right  to  emblements; 
though  the  under-tenant,  being  no  party  to  the  cesser 
of  the  estate,  would  still  be  entitled  in  the  same 
manner  as  on  the  expiration  of  the  estate  by  death  (a). 
"With  respect  to  tenants  at  rack-rent  (/>),  it  is  now  Tenants  at 
provided  that  where  the  lease  or  tenancy  of  any  farm  ^*°  " 
or  lands  held  by  such  a  tenant  shall  determine  by  the 
death  or  cesser  of  the  estate  of  any  landlord  entitled 
for  his  life,  or  any  other  uncertain  interest,  instead 
of  claims  to  emblements,  the  tenant  shall  continue  to 
hold  and  occupy  such  farm  or  lands  until  the  expira- 
tion of  the  then  current  year  of  his  tenancy,  paying  a 
proportionate  rent  to  the  succeeding  owner  (c). 

By  the  common  law,  if  lands  were  let  reserving  rent  Apportion- 
periodically,  as  on  the  usual  quarter-days,  nothing  ™®°'*^  '®°*' 
was  due  from  the  lessee  until  the  day  when  the  rent 
became  imyahle  (d).  Hence,  in  old  times,  if  a  tenant 
for  life  had  let  the  lands  reserving  rent  quarterly  or 
half-yearly,  and  died  between  two  rent-days,  no  rent 
was  due  from  the  under-tenant  to  anybody  from  the 
last  rent-day  till  the  time  of  the  decease  of  the  tenant 

(2)  See  1  Wms.  Exors.  pt.  ii.  ih)  Ante,  p.  106,  n.  (o). 

bk.  ii.  ch.  ii.  §  ii.,  pp.  622  »g.,  (c)  Stat.  14  &  16  Vict.  c.  25, 

9th  ed. ;  Wms.  Pers.  Prop.  131,  s.  1 ;  Haines  v.  Welch,  L.  R.  4 

14th  ed.  C.  P.  91. 

(a)  Ck>.  Litt.  66  b;   2  Black.  (d)  Co.  Litt.  292  b ;   8  Rep. 

Comm.  122—124 ;  see  Graves  v.  128. 
Weld,  6  B.  ik  Ad.  105. 
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for  life.  But  in  the  reign  of  King  George  II.  a  remedy 
for  a  proportionate  part  of  the  rent,  according  to  the 
time  such  tenant  for  life  lived,  was  given  by  Act  of 
Parliament  to  his  executors  or  administrators  (/') . 
Formerly,  also,  when  a  tenant  for  life  had  a  power  of 
leasing  (/),  and  let  the  lands  accordingly,  reserving 
rent  periodically,  his  executors  had  no  right  to  a 
proportion  of  the  rent,  in  the  event  of  his  decease 
between  two  quarter-days  ;  and,  as  rent  is  not  due  till 
midnight  of  the  day  on  which  it  is  made  payable,  if 
the  tenant  for  life  had  died  even  on  the  quarter-da3% 
but  before  midnight,  his  executors  lost  the  quarter's 
rent,  which  went  to  the  person  next  entitled  (/y).  But 
by  an  Act  of  1884  (/r),  the  executors  and  adminis- 
trators of  any  tenant  for  life  who  had  granted  a  lease 
since  the  passing  of  the  Act,  might  claim  an  apportion- 
ment of  the  rent  from  the'  person  next  entitled,  when 
it  should  become  due.  This  Act,  however,  did  not 
apply  unless  the  demise  were  made  by  an  instrument 
Apportion-       in  WTiting  (0  •     But  the  Apportionment  Act,  1870(A), 

IXlBllt  Act, 

1870.  now  provides  that  all  rents  and  other  periodical  pay- 

ments in  the  nature  of  income  (whether  reserved  or 
made  payable  under  an  instrument  in  writing  or 
otherwise),  shall,  like  interest  on  money  lent,  be  con- 
sidered as  accruing  from  day  to  day,  and  shall  be 
apportionable  in  respect  of  time  accordingly. 

An  estate  pi/r  If  a  tenant  for  his  own  life  assign  his  estate  to 
another,  the  assignee  will  become  entitled  to  an  estate 
for  the  life  of  the  former.     This,  in   the  Norman- 

[e)  See  Stats.  11  Geo.  II.  c.  19,  Joh.   585  ;    LleweUyn    v.    Rom, 

s.  15 :  4  &  5  Will.  IV.  c.  22,  s.  1 ;  L.  R.  2  Eq.  27. 
Ex  parte  Smyth,  1  Swanst.  337,  (i)  See    Cattley    v.  Arnold,   1 

and  the  learned  editor's  note.  J.  &  H.  651 ;   Mills  v.  Trum2)cr, 

(J)  See  ante,  p.  115.  L.  R.  4  Ch.  820. 

(f7)  Norris  v.  Harrison,  2  Mad.  (X)  Stat.  38  &  84  Vict.  c.  85. 

268.  s.  2;  Hasluck  v.  Pedley,  L.  R 

(h)  Stat.  4  &  5  Will.  IV.  c.  22,  19  Eq.  271 ;    Cmistable  v.  Con- 

s.  2  ;  Lock  v.  De  Burgh,  4  De  G.  stable,  11  Ch.  D.  681 ;  Re  Hotvell 

&  S.  470;  Pluvnncrw  Whiteley,  1895,  1  Q.  B.  844. 
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French,  with  which  our  law  still  abounds,  is  called  an 
estate  pur  autre  vie  (l) ;  and  the  person  for  whose  life 
the  land  is  holden  is  called  the  cesUd  que  vie.  An 
estate  pur  autre  vie  has  long  been  an  estate  of  free- 
hold (in) ;  though  in  early  times  this  was  not  so(n). 
In  this  case,  as  well  as  in  that  of  an  original  grant, 
the  new  owner  was  formerly  entitled  only  so  long  as 
he  lived  to  enjoy  the  property,  unless  the  grant  were 
expressly  extended  to  his  heirs;  so  that,  in  case  of 
the  decease  of  the  new  owner  in  the  lifetime  of  the 
cestui  qu^  vie,  the  land  was  left  without  an  occupant 
so  long  as  the  life  of  the  latter  continued,  for  the  law 
would  not  allow  him  to  re-enter  after  having  parted 
with  his  life  estate  (o).  No  person  having,  therefore, 
a  right  to  the  property,  anybody  might  enter  on  the 
land,  and  he  that  first  entered  might  lawfully  retain 
possession  so  long  as  the  cestui  que  vie  lived  {p). 
The  person  who  had  so  entered  was  called  a  general  General 
occupant.  If,  however,  the  estate  had  been  granted  to  ^^^^^ 
a  man  and  Ms  heirs  during  the  life  of  the  cestui  que 
rie,  the  heir  might,  and  still  may,  enter  and  hold 
possession ;  and  in  such  a  case  he  is  called  in  law  a 
special  occupant,  having  a  special  right  of  occupation  Special 
by  the  terms  of  the  grant  (^).  To  remedy  the  evil  °^°^P*^  • 
occasioned  by  property  remaining  without  an  owner, 
it  was  provided  by  a  clause  in  a  famous  statute  passed 
in  the  reign  of  King  Charles  II.  (?•),  that  the  owner  of  statute  of 
an  estate  pur  autre  vie  might  dispose  thereof  by  his  ™^  ^* 
will ;  that  if  no  such  disposition  should  be  made,  the 
heir,  as  occupant,  should  be  charged  with  the  debts  of 
his  ancestor ;  or,  in  case  there  should  be  no  special 
occupant^  it  should  go  to  his  executors  or  admiuis- 

(/)    Litt.  B.  56.  P.  &  M.  Hist.  Eng.  Law,  ii.  80. 

(m)  Litt.  B.  67.  (p)  Co.  Litt.  41  b ;  2  Black. 

(n)  Bract,    fo.    26  b,  263  a ;  Comm.  258. 
Fleta,  fo.  192,  289.  (q)  Atkinson  v.   Baker,  4  T. 

(o)  In  very   early  times   the  Bep.  229. 
law  was  otherwise ;   Bract,  fo.  (r)  The  Statute  of  Frauds,  29 

27  a,  268  a ;  Fleta,  fo.  192,  289  ;  Car.  II.  c.  3,  s.  12. 

W.R.P.  K 
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trators,  and  be  subject  to  the  payment  of  his  debts,  of 
course  only  during  the  residue  of  the  Kfe  of  the  cestui 
que  vie.  In  the  construction  of  this  enactment  a  ques- 
tion arose,  whether  or  not,  supposing  the  owner  of  an 
estate  pur  autre  vie  died  without  a  will,  the  adminis- 
trator  was  to  be  entitled  for  his  own  benefit,  after 
paying  the  debts  of  the  deceased.  An  explanatory 
Act  was  accordingly  passed  in  the  reign  of  King 
George  II.  («),  by  which  the  surplus,  after  payment 
of  debt,  was,  in  case  of  intestacy,  made  distributable 
amongst  the  next  of  kin,  in  the  same  manner  as  per- 
Modem  sonal  estate.     By  the  Wills  Act  of  1837(0,  the  above 

enactments  were  both  replaced  by  more  comprehensive 
provisions  to  the  same  effect. 


enactment. 


Cestui  que  vie  When  one  person  has  an  estate  for  the  life  of  another, 
ordered  to  be  ^^  ^^  evidently  his  interest  that  the  cestui  que  vie,  or  he 
produced.  for  whose  life  the  estate  is  holden,  should  live  as  long 
as  possible ;  and,  in  the  event  of  his  decease,  a  tempta- 
tion might  occur  to  a  fraudulent  owner  to  conceal  his 
death.  In  order  to  prevent  any  such  fraud,  it  is  pro- 
vided, by  an  Act  of  Queen  Anne  (w),  that  any  person 
having  any  claim  in  remainder,  reversion  or  expectancy, 
may,  upon  affidavit  that  he  hath  cause  to  believe  that 
the  cestui  que  vie  is  dead,  and  that  his  death  is 
concealed,  obtain  an  order  from  the  Lord  Chancellor 
for  the  production  of  the  cestui  que  vie  in  the  method 
prescribed  by  the  Act;  and  if  such  order  be  not 
complied  with,  then  the  cestui  que  vie  shall  be  taken 
to  be  dead,  and  any  person  claiming  any  interest 
in  remainder,  or  reversion,  or  otherwise,  may  enter 
accordingly  (x). 

(s)  Stat.  14    Geo.   II.   c.   20,  Linden,  12  Sim.  104 ;  Re  Clossey, 

s.  9  ;  see  Go.  Litt.  41  b,  n.  (5).  2   Sm.  &  G.  46 ;  Be  Dennis,  7 

(0  Stat.  7  Will  IV.  &  1  Vict.  Jur.,  N.   S.,  280;  Re  Owen,  10 

c.  26,  S9.  3,  6.  Ch.  D.  166 ;  -Re  Stevens,  31  Ch. D. 

(u)  Stat.  6  Anne,  c.  18.    See  320. 

Ex  parte  Grant,  6  Ves.  512  ;  Ex  {z)  By  8.  5  of  the  same  Act, 

parte  WhaJley,  4  Buss.  561 ;  Re  tenants  pur  autre  vie  continuing 

Isaaxi,    4  My.    &    Cr.    11;    Re  in  possession  after  the  determina- 
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If  an  estate  pur  autre  vie  should  be  given  to  a  person  Quasi  entail. 
and  the  heirs  of  his  body,  a  quasi  entail,  as  it  is  called, 
will  be  created,  and  the  estate  will  descend,  during  its 
continuance,  in  the  same  manner  as  an  ordinary  estate 
tail.  But  the  owner  of  such  an  estate  in  possession 
may  bar  his  issue,  and  all  remainders,  by  an  ordinary 
deed  of  conveyance  (y) ,  without  any  inrolment  under  the 
statute  for  the  abolition  of  fines  and  recoveries.  If  the 
estate  tail  be  in  remainder  expectant  on  an  estate  for 
life,  the  concurrence  of  the  tenant  for  life  is  necessary 
to  enable  the  tenant  in  tail  to  defeat  the  subsequent 
remainders  (2:). 

It  is  important  to  notice  that  all  the  powers  of  a  Persons 
tenant  for  life  under  the  Settled  Land  Act,  1882(a),  powers  of  a 
are  by  that  Act  (&)  expressly  conferred  on  each  of  the  *®^^^V^^  ^*° 
following  persons,  when  entitled  in  possession : —  Settled  Land 

(a)  A  tenant  for  years  determinable  on  life,   not  ^^^*  ^^^' 
holding  merely  under  a  lease  at  a  rent ; 

(b)  A  tenant  for  the  life  of  another,  not  holding 
merely  under  a  lease  at  a  rent ; 

(c)  A  tenant  for  his  own  or  any  other  life,  or  for  Tenant  ^wr 

autre  vie* 
years  determinable  on  life,  whose  estate  is  liable  to 

cease  or  be  defeated  in  any  event  during  that  life  (c), 

or  is  subject  to  a  trust  for  accumulation  of  income. 

In  addition  to  estates  for  life  expressly  created  by 
the  acts  of  the  parties,  there  are  certain  life  interests, 
created  by  construction  and  operation  of  law,  possessed 
by  husbands  and  wives  in  each  other's  land.  These 
interests  will  be  spoken  of  in  a  future  chapter.  There 
are  also  certain  other  life  estates  held  by  persons 

lion  of  their  estates,  without  the  (z)  Allen  v.  Alleriy  2  Dru.   & 

express  consent  of  the  persons  War.  307,  824,  382  ;  Edwards  v. 

next  entitled,  are  adjudged  to  be  Champion^  3  De  Gex,  M.  and  G. 

trespassers,  and  made  liable  to  202. 

pay  the  full  value  of  the  profits  (a)  Ante,  pp.  116—123. 

received  during  their  wrongful  (6)  Stat.  46  &  46  Vict.  c.  38, 

possession.  s.  58,  sub-s.  1  (iv.,  v.,  vi.,  ix.). 

iy)  Feame,  C.  R.  495  9^.  (c)  See  ante,  pp.  81, 126. 

2. 
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subject  to  peculiar  laws ;  such  as  the  life  estates  held 
by  beneficed  clergymen.  These  estates  are  exceptions 
from  the  general  law ;  and  a  discussion  of  them,  in  an 
elementary  work  like  the  present,  would  tend  rather  to 
confuse  the  student  than  to  aid  him  in  his  grasp  of 
those  general  principles,  which  it  should  be  his  first 
object  to  comprehend. 


(   133   ) 


CHAPTEE  V. 

OF  JOINT  TENANTS  AND  TENANTS  IN   COMMON. 

A  GIFT  of  lands  to  two  or  more  persons  in  joint 
tenancy  is  such  a  gift  as  imparts  to  them,  with  respect 
to  all  other  persons  than  themselves,  the  properties  of 
one  single  owner.    As  between  themselves,  they  must, 
of  course,  have  separate  rights ;  but  such  rights  are 
equal  in  every  respect,  it  not  being  possible  for  one  of 
them  to  have  a  greater  interest  than  another  in  the 
subject  of  the  tenancy.   A  joint  tenancy  is  accordingly  The  four  uni- 
said  to  be  distinguished  by  unity  of  possession^  unity  tenancy. 
of  interest^  unity  of  tiiky  and  unity  of  the  time  of  the 
commencement  of  such  title  (a).     Any  estate  may  be  Jo"it  tenants 
held  in  joint  tenancy ;  thus,  if  lands  be  given  simply 
to  A.  and  B.  without  further  words,  they  will  become 
at  once  joint  tenants  for  life  (&).   Being  regarded,  with 
respect  to  other  persons,  as  but  one  individual,  their 
estates  will  necessarily  continue  so  long  as  the  longer 
liver  of  them  exists.    While  they  both  live,  as  they 
must  have  several  rights  between  themselves,  A.  will 
be  entitled  to  one  moiety  of  the  rents  and  profits  of 
the  land,  and  B.  to  the  other ;  but  after  the  decease 
of  either  of  them,  the  survivor  will  be  entitled  to  the 
whole  during  the  residue  of  his  life.     So,  if  lands  be  Joint  tenants 
given  to  A.  and  B.  and  the  heirs  of  their  two  bodies ;  ^^  **^ ' 
here,   if  A.  and  B.   be  persons  who  may  possibly 
intermarry,  they  will  have  an  estate  in  special  tail, 

(a)  2  Black.  Oomm.  180.  tit.   Estates  (K.    1) ;   see  anUy 

(6)  Litt.   s.   283 ;    Com.   Dig.      p.  108. 
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descendible  only  to  the  heirs  of  their  two  bodies  (c) : 
so  long  as  they  both  live,  they  will  be  entitled  to  the 
rents  and  profits  in  equal  shares ;  after  the  decease 
of  either,  the  survivor  will  be  entitled  for  life  to  the 
whole ;  and,  on  the  decease  of  such  survivor,  the  heir 
of  their  bodies,  in  case  they  should  have  intermarried, 
will  succeed  by  descent,  in  the  same  manner  as  if 
both  A.  and  B.  had  been  but  one  ancestor.  If,  how- 
ever, A.  and  B.  be  persons  who  cannot  at  any  time 
lawfully  intermarry,  as,  if  they  be  brother  and  sister, 
or  both  males,  or  both  females,  a  gift  to  them  and 
the  heirs  of  their  two  bodies  will  receive  a  somewhat 
difiGerent  construction.  So  long  as  it  is  possible  for  a 
unity  of  interest  to  continue,  the  law  will  carry  it  into 
effect :  A.  and  B.  will  accordingly  be  regarded  as  one 
person,  and  will  be  entitled  jointly  during  their  lives. 
While  they  both  live  their  rights  will  be  equal ;  and,  on 
the  death  of  either,  the  survivor  will  take  the  whole  so 
long  as  he  may  live.  But,  as  they  cannot  intermarry, 
it  is  not  possible  that  any  one  person  should  be  heir 
of  both  their  bodies :  on  the  decease  of  the  survivor, 
the  law,  therefore,  in  order  to  conform  as  nearly  as 
possible  to  the  manifest  intent,  that  the  heir  of  the 
body  of  each  of  them  should  inherit,  is  obliged  to 
sever  the  tenancy  and  divide  the  inheritance  between 
the  heir  of  the  body  of  A.,  and  the  heir  of  the  body  of 
B.  Each  heir  will  accordingly  be  entitled  to  a  moiety 
of  the  rents  and  profits,  as  tenant  in  tail  of  such 
moiety.  The  heirs  will  now  hold  in  a  manner  de- 
nominated tenancy  in  common;  instead  of  both 
having  the  whole,  each  will  have  an  undivided  half, 
and  no  further  right  of  survivorship  will  remain  (d). 

Joint  tenants      An  estate  in  fee  simple  may  also  be  given  to  two  or 
more  persons  as  joint  tenants.    The  unity  of  this  kind 

(c)  Co.  Litt.  20  b,  26  b ;  Bac.  (d)  Litt.  s.  283.  See  Re  Tiver- 

Abr.  tit.  Joint  Tenants  (G).  ton  Market  Act,  20  Beav.  374. 
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of  tenure  is  remarkably  shown  by  the  words  which 

are  made  use  of  to  create  a  joint  tenancy  in  fee  simple. 

The  lands  intended  to  be  given  to  joint  tenants  in  fee 

simple  are  limited  to  them  and  their  heirs,  or  to  them, 

their  heirs  and  assigns  (e),  although  the  heirs  of  one  of 

them  only  will  succeed  to  the  inheritance,  provided 

the  joint  tenancy  be  allowed  to  continue:   thus,  if 

lands  be  given  to  A.,  B.  and  C.  and  their  heirs,  A.,  B. 

and  C.  will  together  be  regarded  as  one  person ;  and, 

when  they  are  all  dead,  but  not  before,  the  lands  will 

descend  to  the  heirs  of  the  artificial  person  (so  to 

speak)  named  in  the  gift.     The  survivor  of  the  three, 

who  together  compose   the   tenant,  will,   after  the 

decease  of  his  companions,  become  entitled  to  the 

whole  lands  (/).    While  they  all  lived  each  had  the 

whole ;  when  any  die,  the  survivor  or  survivors  can 

have  no  more.     The  heir  of  the  survivor  is,  therefore, 

the  person  who  alone  will  be  entitled  to  inherit,  to 

the  entire  exclusion  of  the  heirs  of  those  who  may 

have  previously  died(<7).      A  joint   tenancy  in   fee 

simple  is  far  more  usual  than  a  joint  tenancy  for  life 

or  in  tail.     Its  principal  use  in  practice  is  for  the 

purpose  of  vesting  estates  in  trustees,  who,  as  we 

shall  see,  are  persons  entrusted  with  the  legal  owner-  Trustees  are 

ship  of  lands  for  the  benefit  of  others  (A).     Such  j!l)i^t^tenants. 

persons  are  invariably  made  joint  tenants.     On  the 

decease  of  one  of  them,  the  wiiole  estate  then  vests  at 

once  in  the  survivors  or  survivor  of  them,  without 

devolving  on  the  heir  at  law  of  the  deceased  trustee, 

and  without  being  affected  by  any  disposition  which 

he  may  have  made  by  his  will ;  for  joint  tenants  are 

incapable  of  devising  their  respective  shares  by  will  (i); 

(e)  Bac.  Abr.  tit.  Joint  Tenants      stats.  16  &  17  Vict.  c.  51,  s.  8  ; 
(A) ;  Co.  liitt.  184  a.  67  &  68  Vict.  c.  80,  ss.  1,2;  see 


tenant  takinsa  beneficial  interest  {a)  lAtt,  ubi  stip. 

by  survivorship  is  now  liable  to  Ui)  See  posty  ch.  v: 

succession  duty  and  estate  dut}' ;  (i)  Litt.  s.  287  ;   Perk.  s.  600. 
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they  are  not  regarded  as  having  any  separate  interests, 
except  as  between  or  amongst  themselves,  whilst  two 
or  more  of  them  are  living.  Trustees,  therefore, 
whose  only  interest  is  that  of  the  persons  for  whom 
they  hold  in  trust,  are  properly  made  joint  tenants. 
As  a  rule,  the  survivor  of  several  joint  tenants  in  fee 
simple  may  devise  the  land,  as  well  as  allow  it  to 
descend  to  his  heir.  But,  if  such  survivor  be  a 
trustee  of  the  land,  on  his  death  after  the  year  1881, 
his  estate  will  vest  in  his  personal  representatives, 
notwithstanding  any  testamentary  disposition  he  may 
make  (k). 

As  joint  tenants  together  compose  but  one  owner,  it 
follows,  as  we  have  already  observed,  that  the  estate 
of  each  must  arise  at  the  same  time  (Z) ;  so  that  if  A. 
and  B.  are  to  be  joint  tenants  of  lands,  A.  cannot  take 
his  share  first,  and  then  B.  come  in  after  him.  To 
Exception  to  this  rule,  however,  an  exception  has  been  made  in 
uniyo  ime.  Jq^^q^j.  ^f  conveyances  taking  effect  by  virtue  of  the 
Statute  of  Uses,  to  be  hereafter  explained;  for  it  has 
been  lield  that  joint  tenants  under  this  statute  may 
take  their  shares  at  different  times  (m);  and  the 
exception  appears  also  to  extend  to  estates  created  by 
will(n).  A  further  consequence  of  the  unity  of  joint 
tenants  is  seen  in  the  fact,  that  if  one  of  them  should 
wish  to  dispose  of  his  interest  in  favour  of  any  of  his 
companions,  he  may  not  make  use  of  any  mode  of 
disposition  operating  merely  as  a  conveyance  of  lands 
from  one  stranger  to  another.  The  legal  possession 
or  seisin  of  the  whole  of  the  lands  belongs  to  each 
one  of  the  joint  tenants  of  an  estate  of  freehold ;  no 

(/■)  Stat.  44  &  46  Vict.  c.  41,  (n)  2  Jann.  WiUs,  1118,  1119, 

s.  30.  5th  ed.;    Oates  d.  Hatterly   v, 

(l)  Co.  Litt.  188  a;  2  Black.  Jackson,  2  Str.   1172;   Feame, 

Comm.  181.  C.  R.  313;  Bridge  v.  YaUs,  12 

(m)  13  Rep.  56;  Pollexf.  373;  Sim.  645;  Kenworthy  v.   Ward, 

Bac.    Abr.  Joint  Tenants  (D);  11     Hare,     196;     M'Gregor    v. 

Gilb.  Uses, 71  (135,n.  10,3rd  ed.).  McGregor,  1  De  G.  P.  &  J.  73. 
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delivery  can,  therefore,  be  made  to  him  of  that  which 

he    ahready    has.     The    proper    form   of   assurance  A  release  is 

between  joint  tenants  is,  accordingly,  a  release  by  fo^o^^®^ 

deed  (o),    and   this    release   operates    rather   as    an  assurance  \/' 

,.         .,  i.j»-"Li.i."i  t      i.-\^      between  joint 

extmguishment  of  right  than  as  a  conveyance;  for  the  tenants, 
whole  estate  is  already  supposed  to  be  vested  in  each 
joint  tenant,  as  well  as  his  own  proportion,  And  in 
the  Norman-French,  with  which  our  law  abounds, 
two  persons  holding  land  in  joint  tenancy  are  said 
to  be  seised  'per  mw  et  per  taut  (p). 

The  incidents  of  a  joint  tenancy,  above  referred  to,  A  joint 
last  only  so  long  as  the  joint  tenancy  exists.  It  is  in  be^^vere^^ 
the  power  of  any  one  of  the  joint  tenants  to  sever  the 
tenancy;  for  each  joint  tenant  possesses  an  absolute 
power  to  dispose,  in  his  lifetime,  of  his  own  share  of 
the  lands,  by  which  means  he  destroys  the  joint 
tenancy  (q).  Thus,  if  there  be  three  joint  tenants 
of  lands  in  fee  simple,  any  one  of  them  may,  by  any 
of  the  usual  modes  of  alienation,  dispose  during  his  ^ 

lifetime,  though  not  by  will,  of  an  equal  undivided 
third  part  of  the  whole  inheritance.  But  should  he 
die  without  having  made  such  disposition,  each  one  of 
the  remaining  two  will  have  a  similar  right  in  his 
lifetime  to  dispose  of  an  undivided  moiety  of  the 
whole.  From  the  moment  of  severance,  the  unity  of 
interest  and  title  is  destroyed,  and  nothing  is  left  but 
the  unity  of  possession;  the  share  which  has  been 
disposed  of  is  at  once  discharged  from  the  rights  t^ 

and  incidents  of  joint  tenancy,  and  becomes  the 
subject  of  a  tenancy  in  common.  Thus,  if  there 
be  three  joint  tenants,  and  any  one  of  them  should 
exercise  his  power  of  disposition  in  favour  of  a 
stranger,  such  stranger  will  then  hold  one  undivided 

(o)  Co.  Litt.  169  a;  Bac.  Abr.  Willan,  2  Wms.  Saund.  96  a. 

Joint  Tenants  (I)  2, 8  ;  2  Prest.  (p)  Litt.  s.  288. 

Abst.  61.     But  a  grant  would  {g}  Co.  Ititt.  186 &;  Caldwell  y. 

operate  as  a  release ;  Chester  v.  FellowcSy  L.  R.  9  Eq.  410. 


v^ 
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third  part  of  the  lands,  as  tenant  in  common  with 
the  remaining  two. 

Tenants  in  Tenants  in  common  are  such  as  have  a  unity  of 

common. 

possession,  but  a  distinct  and  several  title  to  their 

shares  (r).  The  shares  in  which  tenants  in  common 
hold  are  by  no  means  necessarily  equal.  Thus,  one 
tenant  in  common  may  be  entitled  to  one-third,  or 
one-fifth,  or  any  other  proportion  of  the  profits  of  the 
land,  and  the  other  tenant  or  tenants  in  common  to 
the  residue.  So,  one  tenant  in  common  may  have 
but  a  life  or  other  limited  interest  in  his  share, 
another  may  be  seised  in  fee  of  his,  and  the  owners 
of  another  undivided  share  may  be  joint  tenants  as 
between  themselves,  whilst  as  to  the  others  they  are 
tenants  in  common.  Between  a  joint  tenancy  and 
tenancy  in  common,  the  only  similarity  that  exists  is 
therefore  the  unity  of  possession.  A  tenant  in  common 
is,  as  to  his  own  undivided  share,  precisely  in  the  posi- 
tion of  the  owner  of  an  entire  and  separate  estate. 

When  the  rights  of  parties  are  distinct,  that  is,  for 
instance,  when  they  are  not  all  trustees  for  one  and 
the  same  purpose,  both  a  joint  tenancy  and  a  tenancy 
in  common  are  inconvenient  methods  for  the  enjoy- 
ment of  property.  Of  the  two  a  tenancy  in  common 
is  no  doubt  preferable;  inasmuch  as  a  certain  posses- 
sion of  a  given  share  is  preferable  to  a  similar  chance 
of  getting  or  losing  the  whole,  according  as  the  tenant 
may  or  may  not  survive  his  companions.  But  the 
enjoyment  of  lands  in  severalty,  or  as  a  single  owner, 
is  far  more  beneficial  than  either  of  the  above  modes. 
Accordingly  it  is  in  the  power  of  any  joint  tenant  or 
tenant  in  common  to  compel  his  companions  to  effect 
a  partition  between  themselves,  according  to  the  value 
of  their  shares.     This  partition  was  formerly  enforced 

(r)  Litt.  s.  292;  2  Black.  Comm.  191. 


OF  JOINT  TENANTS  AND  TENANTS   IN  COMMON.  139 

by  a  writ  of  partition,  granted  by  virtue  of  statutes  Partition  by 
passed  in  the  reign  of  Henry  VIII.  («).     Before  this 
reign,  as  joint  tenants  and  tenants  in  common  always 
become  such  by  their  own  act  and  agreement,  they 
were  without  any  remedy,  unless  they  all  agreed  to 
the  partition.     In  modern  times  it  was  found  more 
convenient  to  resort  to  the  jurisdiction,  which  the  Partition  by 
Court  of    Chancery    had    acquired,   to    compel   the  chancery, 
partition  of  estates  (t) ;  and  in  1838  (u)  the  old  writ  of 
partition,  which  had  already  become  obsolete,  was 
abolished.     Since    1875,   this  jurisdiction  has   been 
exercisable  in  the  Chancery  Division  of  the  High  By  High 
Court  of  Justice  (x).  Whether  the  partition  be  effected  justice. 
through   the  agency  of  the  Court,  or  by  the  mere 
private  agreement  of  the  parties,  mutual  conveyances 
of  their  respective  undivided  shares  must  be  made,  in 
order  to  carry  the  partition  into  complete  effect  (.(/). 
With  respect  to  joint  tenants,  these  conveyances  ought, 
as  we  have  seen,  to  be  in  the  form  of  releases;   but 
tenants  in  commcfn,  having  separate  titles,  must  make  y 

mutual  conveyances,  as  between  strangers;  and  by  a 
modem  statute  it  is  provided,  that  a  partition  shall  be 
void  at  law,  unless  made  by  deed  (z).  By  the  Settled 
Land  Act,  1882  (a),  the  tenant  for  life  under  a  settle- 
ment of  an  undivided  share  of  land  is  empowered  to 
concur  in  making  partition  of  the  entirety,  and  to 
convey  the  land  given  on  partition  for  all  the  estate, 
which  is  tlie  subject  of  the  settlement,  in  the  manner 

{»)    31  Hen.   VIII.   c.   1;   82  or  lunatics,  and  so  unable  to 

Hen.  Vm.  c.  32.  execute  a  conveyance,  an  order 

(0   See   Manners  v.   Charles-  may  be  made  vesting  their  shares 

worthy  1  My.  &,  K.  330.  in    such    persons    as    shall    be 

(u)  Stat.  3  &  4  Will  IV.  c.  27,  directed;  stat.  66  &  67  Vict.  c. 

s.  36.  63,  ss.  26  (ii),  81  (replacing  13 

(X)  Stats.  36  &  37  Vict.  c.  66,  &  14  Vict.  c.  60,  ss.  7,  30;   63 

88.  16,  17.  34;  37  &  38  Vict.  c.  Vict.  c.  6,  s.  136). 
83.    See  Mayfair  Property  Co,  v.  (z)  Stat.  8  &  9  Vict.  c.  106, 

Johnston,  1894,  1  Gh.  608.  s.  3,  repealing  stat.  7  &  8  Vict. 

(y)  Attorney-General  y.HamiU  c.  76,  s.  3,  to  the  same  efifect. 
ton,  1  Madd.  214.    If  any  of  the  (a)  Stat.  46  k  46  Vict.  c.  38, 

parties  entitled  should  be  infants  ss.  3,  20. 
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Partition  by 
Board  of 
Agriculture. 


Partition 
Act,  1868. 


requisite  for  giving  effect  to  the  partition.  Another  very 
convenient  mode  of  effecting  a  partition  is,  by  applica- 
tion to  the  Board  of  Agriculture,  who  are  empowered 
by  the  Inclosure  Acts  to  make  orders  for  the  partition 
and  excheuage  of  lands  and  other  hereditaments,  which 
orders  are  effectual  without  any  further  conveyance  or 
release  (6). 

The  jurisdiction  of  the  Court  of  Chancery  with  regard 
to  partition  (now  exercisable,  as  we  have  seen,  in  the 
Chancery  Division)  was  extended  by  the  Partition  Act, 
1868(c).  By  this  Act  the  Court  is  empowered  to 
direct  a  sale  of  the  property  instead  of  a  partition, 
whenever  a  sale  and  distribution  of  the  proceeds 
appears  to  the  Court  to  be  more  beneficial  to  the 
parties  interested  (rf).  If  the  parties  interested  to  the 
extent  of  a  moiety  or  upwards  request  a  sale,  the  Court 
shally  unless  it  sees  good  reason  to  the  contrary,  direct 
a  sale  of  the  property  accordingly  (e).  And  if  any 
party  interested  requests  a  sale  the  Court  may,  if  it 
thinks  fit,  unless  the  other  parties  interested  or  some 
of  them  undertake  to  purchase  the  share  of  the  party 
requesting  a  sale,  direct  a  sale  of  the  property  (/). 
This  alteration  of  the  law,  which  was  some  time  since 
suggested  by  the  late  author  (^),  has  effected  a  sub- 
stantial improvement. 


(6)  These  powers  were  first 
given  to  the  Inclosure  Commis- 
sioners (in  1882  styled  the  Land 
Commissioners),  and  were  trans- 
ferred to  the  Board  of  Agriculture 
in  1889.  See  stats.  8  &  9  Vict, 
c.  118,  ss.  147,  150 ;  9  &  10  Vict. 
c.  70,  ss.  9,  10, 11 ;  10  &  11  Vict, 
c.  Ill,  ss.  4, 6 ;  11  &  12  Vict.  c.  99. 
ss.  13,  14;  12  &  18  Vict.  c.  83, 
ss.  7,  11 ;  16  &  16  Vict.  c.  79, 
ss.  81,  32 ;  17  &  18  Vict.  c.  97, 
8.  6 ;  20  &  21  Vict.  c.  31,  ss.  1— 
11 ;  21  &  22  Vict.  c.  53  ;  22  & 
23  Vict.  c.  43,  ss.  10,  11 ;  89  & 
40  Vict.  c.  56,  8.  33 ;  45  &  46 
Vict.  c.  38,  s.  48 ;  52  &  53  Vict. 


c  30  8   2 

(c)'stat.  31  &  32  Vict.  c.  40, 
amended  by  39  &  40  Vict.  c.  17. 
Sect.  12  of  the  former  Act  gave 
jurisdiction  to  the  County  Courts 
in  suits  for  partition  of  property 
not  above  £500  in  value. 

Stat.  31  &  32  Vict.  c.  40, 


f' 


{e)  Sect.  4 ;  Wilkinson  v.  Jo- 
hcms,  L.  R.  16  Eq.  14 ;  Porter 
V.  Lopes,  iCh.  D.  358. 

(/)  Sect.  6 ;  see  Willimns  v. 
Games,  L.  R.  10  Ch.  204 ;  Pitt  v. 
Jones,  5  App.  Cas.  651 ;  Richard- 
son V.  Feary,  39  Ch.  D.  45. 

(g)  Essay  on  Real  Assets,  p.  129. 


(  1-il  ) 


CHAPTEE  VI. 

OF  THE  CONVEYANCE  OF  A  FREEHOLDING  AT 
COMMON  LAW. 

Let  ub  now  turn  our  attention  to  the  means  of 
conveying  a  freeholding  (a)  of  land  —  what  the  law 
requires  to  effect  a  valid  transfer  from  one  person  to 
another  of  an  estate  of  freehold  {b).  This  has  always 
been  and  still  is  a  formal  matter ;  mere  expression  of 
intention  will  not  suffice  to  transfer  freehold  property 
at  law,  unless  the  requisite  forms  be  duly  observed  (c). 
These  forms  are  not  the  same  now  as  they  were  in 
earlier  times.  By  the  common  law  delivery  of  posses- 
sion was  principally  necessary  to  effect  the  conveyance 
of  a  freehold:  while  at  the  present  day  the  chief 
requisite  is  a  deed(d).  But  no  one  can  hope  to 
exercise  the  modern  conveyancing  art  with  under- 
standing, without  some  knowledge  of  the  early  law. 
For  the  whole  modern  law  of  real  property  is  nothing 
but  a  tangle  of  heterogeneous  devices  for  escaping  the 
effect  of  the  common  law  rules  regarding  land.  And 
it  will  yield  up  its  reason  to  no  one,  who  lacks  the 
patience  to  learn  its  history.  I  would  therefore  entreat 
the  student  to  lay  aside  the  notion,  that  the  study  of 
what  is  obsolete  in  practice  must  necessarily  be  waste 
of  time,  and  will  beg  him  again  to  consider  with  me 
the  law  of  bygone  days. 

By  the  common  law  a  freeholding  of  land  was  chiefly  Feoffment 
transferable  by  feoffment  with  livery  of  seisin ;  that  is,  of  seisin. 

(a)  Ante,  p.  16.  Beav.    201,    212  ;    Woodford  v. 

(6)  Ante,  p.  62.  Cliamley,  28  Beav.  96. 

(c)  Bract,  fo.  39  b ;  Litt.  bs.  (d)  Stat.  8  &  9  Vict.  c.  106. 

59,  66,  70 ;  Ward  v.  Audland,  8  ss.  2, 3. 


deed. 
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by  the  gift  of  a  freehold  estate  in  the  land,  coupled 
with  formal  delivery  of  possession.  Feoflfinent  is 
properly  the  gift  of  hfief  or  fee  (e) ;  such  as  was  usually 
conferred  in  the  days  of  subinfeudation  (/) :  but  the 
word  came  to  be  applied  to  the  gift  of  any  freehold 
estate  ig).  Seisin,  as  we  have  seen,  originally  meant 
any  kind  of  possession,  but  was  not  afterwards  used 
to  denote  any  but  freehold  possession — the  possession 
recoverable  in  real  or  mixed  actions  (A).  At  common 
law  a  f eofi&nent  need  not  have  been  put  into  writing ; 
it  was  sufficient  to  express  the  gift  by  word  of  mouth  (i) : 
but  formal  livery  of  seisin  was  absolutely  necessary  to 
perfect  the  gift  (k).  This  was  of  two  kinds :  livery  in 
Livery  in  deed  and  livery  in  law.  Livery  in  deed  was  perfoimed 
on  the  land  to  be  conveyed  by  the  person  making  the 
feoffment  (called  ihQ  feoffor)  expressing  by  appropriate 
act  (Z)  and  words,  or  words  alone,  his  intention  to 
deliver  seisin  of  the  land  to  ^e  feoffee,  or  person  to  be 
enfeoffed,  and  yielding  up  vacant  possession  thereof 
accordingly  (tti).  And  it  was  requisite,  in  order  to 
secure  the  delivery  of  vacant  possession  to  the  feoffee, 
that  all  persons  who  had  any  estate  or  possession  in 
the  land,  of  which  seisin  was  delivered,  should  either 
join  in  or  consent  to  making  the  livery,  or  be  absent 
from  the  premises  (n).  If  a  feoffment  were  made  of 
different  lands  lying  scattered  in  the  same  county  (as 
was  usually  the  case  in  the  days  of  common  fields  (o)), 
livery  of  seisin  of  any  parcel  in  the  name  of  the  rest 
was  sufficient  for  all,  if  all  were  in  the  complete 

(e)    Ante,  p.  19.  (/)  Such  as  the  delivery  of  the 

(/)  Ante,  p.  88.  hasp  of  the  door,  or  a  twig,  or  a 

(g)  Litt.  s.  67  ;  Co.  Litt.  9  a ;  turf. 

P.  &  M.  Hist.  Eng.  Law,  ii.  82.  (m)  Bract,  fo.  39  b  et  scq. ;  Co. 

(h)  Ante,  p.  36.  Litt.  48  a. 

(i)  Bract,  fo.  83  b  ;  Litt.  ss.  (n)  Bract,  fo.  39  b,  40  b,  41  b. 

214—217.  42.  49,   50 ;  Shep.  Touch.  213 ; 

(k)  Glanv.  vii.  1 ;  Bract,  fo.  38,  Doe  d.  Eeed  v.  Taylor,  6  B.  &  Ad. 

89  b;    Litt.   ss.   69,  66.     Mere  676. 

entry  by  a  feofiee  was  in  sufficient;  (o)  Ante,  p.  40;   see  Bract,  fo. 

Litt.  s.  70.  40  a,  42  b. 
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possession  of  the  same  feoffor ;  but  if  they  were  in 

several    counties,  there   must  have  been  as  many 

liveries  as  there  were  counties  (j?).     For  if  the  title 

to  these  lands  should  come  to  be  disputed,  there  must 

have  been  as  many  trials  as  there  were  counties ;  and 

the  jury  of  one  county  are  not  considered  judges  of  the 

notoriety  of  a  fact  in  another  (q).     Livery  in  law  was  Livery  in  law. 

made,  not  on  the  land,  but  in  sight  of  it  only,  by  the  ^ 

feoffor  telling  the  feoffee  to  enter  and  take  possession. 

If  the  feoffee  entered  accordingly  in  the  lifetime  of 

the  feoffor,  this  was  a  good  feoffment ;  but  if  either 

the  feoffor  or  feoffee  died  before  entry,  the  livery  was 

void  {r).     This  livery  was  good,  although  the  land  lay 

in  another  county  («) ;    but  it  required  always  to  be 

made  between  the  parties  themselves,  and  could  not 

be  deputed  to  an  attorney,  as  might  livery  in  deed  (t). 

The  word  give  was  the  apt  and  technical  term  to  be  The  word  {7ive 

employed  in  a  feoffment  (w) ;  its  use  arose  in  those  *^  ^  ^^^^' 

times  when  gifts  from  feudal  lords  to  their  tenants 

were  the  conveyances  principally  employed. 

Besides  livery  of  seisin,  it  was  necessary,  whether  a  The  estate 
feoffment  were  made  with  or  without  writing,  that  the  markeTout^^ 
estate  to  be  taken  by  the  feoffee  should  be  marked  or  limited. 
out,  or  limitedy  as  it  is  called ;  that  is,  that  the  extent 
of  the  feoffee's  interest  should  be  ascertained  by  the 
proper  technical  words.     Thus,  if  it  were  intended  to 
convey  an  estate  of  inheritance  to  the  feoffee,  it  was 
essential  that  the  gift  should  be  made  to  him  and  his 
heirSy  or  to  him  and  the  heirs  of  his  hody^  according  as 
it  were  desired  to  limit  an  estate  in  fee  simple  or  fee 

(i>)Litt.  B.  61.    But  a  manor,  (q)  Co.  Litt.  50  a;  2  Black. 

the  site  of  which  extended  into  Comm.  815. 

two  comities,  appears  to  have  (r)  Co.  Litt.  48  h ;    2  Black. 

heen  an  exception  to  this  rule ;  Comm.  816. 

for  it  was  hut  as  one  thing  for  (sS  Co.  Litt.  48  h. 

the  purpose  of  a  feoffment ;  Per-  \t)  Co.  Litt.  52  h. 

kins,  sect.  227.      See,  however,  (u)  Co.   Litt.   9  a ;    2  Black. 

Hale's  MS.,  Co.  Litt.  50  a,  n.  (2).  Comm.  310. 
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tail  (x).  In  the  latter  case  words  of  procreation,  such 
as  "of  his  body,"  were  necessary,  as  well  as  the  words 
of  inheritance  {heirs) ;  for  a  gift  to  a  man  and  his 
heirs  male  conferred  on  him  an  estate  in  fee  simple 
and  not  in  tail,  there  being  no  words  to  ascertain  the 
body  out  of  which  such  heir  should  issue;  and  an 
estate  in  lands  descendible  to  collateral  male  heirs 
only,  in  entire  exclusion  of  females,  is  unknown  to 
the  English  lawO/).  If  the  land  were  given  to  the 
feoffee  simply,  without  further  words,  we  have  seen 
that  he  would  take  an  estate  for  his  life  only  {z).  And 
the  same  result  would  follow  if  it  were  attempted  to 
confer  on  him  a  larger  estate  without  using  the  proper 
technical  words.  Thus,  if  lands  were  given  to  a  man 
to  have  and  to  hold  to  him  fc/r  ever  or  to  him  and  his 
assigns  for  ever,  he  had  but  an  estate  for  life  for  want 
of  the  word  heirs  (a).  For  the  same  reason  a  gift  to 
a  man  and  his  seed,  or  to  him  and  his  offspring,  or  to 
him  and  the  issue  of  his  body,  would  only  confer  upon 
him  a  life  estate  and  not  an  estate  tail  (b).  This 
necessity  of  using  the  word  heirs  to  mark  out  or  limit 
an  estate,  in  fee  seems  to  have  been  derived  from  the 
times  before  the  alienation  of  land  was  freely  per- 
mitted, when  the  tenant's  heir  was  the  only  person 
who  could  succeed  to  his  estate  (c).  As  we  have  seen, 
a  gift  of  land  would  then  confer  no  fee,  unless  an 
intention  were  expressed  that  the  donee's  heir  should 
succeed  him  (d).  And  though  tenants  in  fee  simple 
were  afterwards  enabled  to  dispose  of  their  lands  so 
as  to  defeat  the  expectation  of  their  heirs,  the  liberty 
so  gained  was  treated  as  incident  to  their  estates  (e). 
So  that  what  remained  essential,  on  the  gift  of  a  fee 

(x)  Litt.  8. 1.  (a)  Litt.  s.  1. 

(y)  Litt.  8.  31 ;  Co.  Litt.  20  b,  (6)  Co.    Litt.    20 ;    2    Black. 

27;    2   Black.   Com.   114,   116;  Comm.  116. 

Doe  d.  Brune  v.  Martyn,  8  B.  &  C.  {c)  Ante,  pp.  19,  23,  64—74. 


497.  id)  Ante,  p.  109. 

(z)  Ante,  p.  108.  (e)  Ante,  pp.  65—68 
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fiimple,  was  to  use  apt  words  to  confer  an  hereditary 
estate,  to  which  the  law  would  annex  the  power  of 
alienation.  But  it  was  not  necessary,  after  the  statute 
of  Quia  EniptoreSy  expressly  to  confer  an  assignable 
estate  (/).  And  though  in  later  times  it  became  a 
common  form  to  convey  land  to  a  purchaser,  to  hold 
to  him  his  heirs  and  assigns  for  ever  (g),  yet  the  word 
heirs  alone  gave  him  a  fee  simple,  of  which  the  law 
enabled  him  to  dispose ;  and  the  remaining  words  and 
astigns  for  ever  had  no  conveyancing  virtue  at  all ; 
but  were  merely  declaratory  of  that  power  of  alienation 
which  the  purchaser  would  have  possessed  without 
them. 

The  delivery  of  possession  which  always  took  place  A  feoffment 
in  a  feoflEment,  rendered  it  an  assurance  of  great  ^^^an^ 
power ;   for  the  law  permits  one  who  has  obtained  estate  by 
actual  possession  of  land,  to  maintain  it  against  all  ^^'^^^' 
others,  except  those  who  may  lawfully  claim  the  land  ' 

under  a  prior  title  (A).  If,  therefore,  a  person  should 
have  made  a  feoffment  to  another  of  an  estate  in  fee 
simple,  or  of  any  other  estate,  not  warranted  by  his 
own  interest  in  the  lands,  such  a  feoffment  would  have 
operated  (as  it  was  said)  by  wrong.  That  is  to  say,  it 
would  have  conferred  on  the  feoffee  the  whole  estate 
limited  by  the  feoffment,  and  would  have  enabled 
him  to  maintain  the  seisin  actually  delivered  to  him 
against  all,  but  those  whose  prior  title  was  displaced 
by  the  feofl&nent.  And  even  they  were  in  certain 
cases  deprived  of  all  right  to  enter  upon  the  land,  and 
left  with  nothing  but  a  right  to  bring  an  action  for 
its  recovery  (t).  Thus  if  a  tenant  in  tail  or  for  his  Feoffment  by 
own  life  should  have  made  a  feoffment  of  the  lands  for  or^f^iife.**^ 


ii 


[/)  ilnte,  p.  72.  mon  Law,  244 ;  P.  &  M.  Hist. 

]g)  See  2  Black.  Comm.  Appx.  En^.  Law,  ii.  40  sq. 
i.  vi.  (»)  Generally  descent  to  the 

(h)  Bract,  fo.  SO  b,  81 ;  Cole  on  heir  of  the  actual  possessor  was 

Ejectment,   287  ;    Williams  on  required  to  take  away  the  right 

Seisin,  7 ;  Holmes  on  the  Com-  of   entry.     But  feoffments   by 

W.R.P.  L 


146 


OF  CORPOREAL  HEREDITAMENTS. 


an  estate  in  fee  simple,  the  feoflfee  would  not  merely 
have  acquired  an  estate  for  the  life  of  the  feoffor,  but 
would  have  become  seised  of  an  estate  in  fee  simple 
by  wrong  (A:).  In  the  case  of  a  tenant  for  life,  who 
has  no  fee  and  whose  position  in  early  times  was  that 
of  lessee  rather  than  owner  (Z),  such  a  feoffment  was 
held  to  be  a  cause  of  forfeiture  to  the  person  next 
entitled  after  his  death ;  as  being  a  conveyance  of  such 
person's  interest  to  another  without  his  consent  (m). 
But  a  feoffment  by  tenant  in  tail  conferred  an  estate 
indefeasible  during  his  life(n).  At  the  present  day, 
however,  an  estate  by  wrong  can  no  longer  be  created 
by  feoffment ;  an  Act  of  1845  pro\dding  that  a  feoff- 
ment shall  not  have  any  tortious  operation  (o). 


s/ 


The  Statute 
of  Uses. 

A  considera- 
tion required, 
or  the  gift  to 
be  made  to 
the  use  of  the 
feoffee. 


Down  to  the  time  of  King  Henry  VIII.  nothing 
more  was  requisite  to  a  valid  feoffment  than  has  been 
already  mentioned.  In  the  reign  of  this  king,  how- 
ever, an  Act  of  Parliament  of  great  importance  was 
passed,  known  by  the  name  of  the  Statute  of  Uses  (p). 
And  after  this  statute  it  became  further  requisite  to  a 
feoffment,  either  that  there  should  be  a  consideration 
for  the  gift,  or  that  it  should  be  expressed  to  be  made, 
not  simply  unto,  but  unto  and  to  the  use  of,  the  feoffee. 
The  manner  in  which  this  result  was  brought  about 
by  the  Statute  of  Uses  will  be  explained  in  the  next 
chapter. 


Writing  If  proper  words  of  gift  were  used  in  a  feoffment, 

i^c^ssary.    ^^^  witnesses  were  present  who  could  afterwards  prove 


tenants  in  tail,  and  one  or  two 
others,  put  the  injured  parties 
to  their  action.  See  Litt.  ss. 
386  sg.,  416,  692—600;  Co.  Litt. 
239  a,  n.  (1),  326  a,  n.  (1),  330  b, 

\k)  Litt.  88. 699, 611;  see  ante, 
pp.  104, 114. 

(Q  Litt.  s.  57;  ante,  p.  110. 
(w)  Litt.  S8.  416,  416,  609— 


611, 621 ;  Co.  Litt.  261 ;  see  Bract, 
fo.  31  a,  for  earlier  law.  So  a 
feoffment  in  fee  by  a  tenant  for 
years  was  a  cause  of  forfeiture  ; 
Litt.  8.  611;  Co.  Litt.  238  b, 
261  b,  330  b,  n.  (1). 

(n)  Litt.  ss.  696—600,  605 — 
614  649  660. 

(o)  Stat.  8  &  9  Vict.  o.  106,  s.  4. 

(jp)  Stat.  27  Hen.  Vin.  c.  10. 
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them,  it  mattered  not,  in  ancient  times,  whether  or  not 
they  were  put  into  writing  (q) ;  though  writing,  from  its 
greater  certainty,  was  generally  employed  (r).  There 
was  this  dijBTerence,  however,  between  writing  in  those 
days,  and  writing  in  our  own  times.  In  our  own  times, 
almost  everybody  can  write ;  in  those  days  very  few  of 
the  landed  gentry  of  the  country  were  so  learned  as  to 
be  able  to  sign  their  own  names  («).  Accordingly,  on 
every  important  occasion,  when  a  written  document 
was  required,  instead  of  signing  their  names,  they 
affixed  their  seals  (t) ;  and  this  writing,  thus  sealed, 
was  delivered  to  the  party  for  whose  benefit  it  was 
intended.  Writing  was  not  then  employed  for  every 
trivial  purpose,  but  was  a  matter  of  some  solemnity. 
And  a  charter,  or  writing  whereby  a  man  formally  Charter. 
expressed  an  intention  of  gift,  or  bound  himself  to 
perform  any  act,  was  held  to  afford  conclusive  proof 
of  the  matter  expressed  therein,  unless  it  were 
shown  to  have  been  forged,  or  extorted  from  him  by 
fraud  or  force,  or  like  objections  to  its  validity  were 
established  (u).  In  very  early  times  after  the  Norman 
Conquest,  it  appears  that  even  an  unsealed  charter 
might  have  this  effect  (x).  But  afterwards  it  came  to 
be  settled  (y)  that  a  charter  must  have  affixed  to  it  the 
seal  of  the  person  whose  act  or  promise  it  recorded, 
in  order  to  be  admitted  as  conclusive  evidence  against 
him  (z).     Thenceforward  the  conclusive  effect  which 

iq)  Bract,  fo.  11  b,  38  b ;  Co.  Placita  Anglo-Normannica,  176, 

Litt.  48  b,  121  b,  143  a,  271  b,  177. 
n.  (1).  (m)  Glanv.   x.   12;   Bract,  fo. 

(r)  Madoz  Form.,  Angl.  Dis-  100,  396;   Britt.  liv.  i.  ch.  29, 

Bert.  p.  1.  §§  6,  14—22. 

(s)  8  Hallam*s  Middle  Ages,  (2;)  Bigelow,   PI.  Ang.-Norm. 

829 ;  2  Black.  Comm.  805,  806.  176, 177. 

{tj  It  appears  that  the  use  of  (y)  Probably  as   a   safeguard 

seals  was  introduced  into  Eng-  against  forgery;  Holmes  on 'the 

land  after  the  Norman  Conquest,  Common  Law,  272. 
and  that  previously  the  English  (z)  See  Y.  B.  80  Edw.  I.  p.  168 ; 

custom  was  to  make  a  mark;  see  Fleta,  lib.  ii.  c.  60,  §  26 ;  Britt. 

Kemble,    Codex    Diplomaticus,  liv.  i.  ch.  29,  §§  17,  19;  P.  &  M. 

vol.  i.  Introd.  xc— ci. ;  Ducange,  Hist.  Eng.  Law,  ii.  218, 220—222. 
CI08S.    tit.   SigiUum;    Bigelow, 
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the  early  law  gave  to  writings  was  confined  to  sealed 
\NTiting8.    In  all  legal  transactions,  therefore,  a  seal 
was  af&xed  to  the  written  document,  and  the  writing 
A  deed.  so  sealed  was,  when  delivered,  called  a  deed,  in  Latin 

factum,  a  thing  done ;  nothing  in  fact  was  in  early 
times  called  a  writing  but  a  document  under  seal  (a). 
Hence  it  is  that  in  every  transaction,  in  which  the 
common  laiv  requires  writing,  a  deed  is  necessary  (b).    , 

This  rule  remained  in  force  after  writing  had  come 
into  common  use,  and  sealing,  as  a  proof  of  authen- 
ticity, had  been  superseded  by  the  practice  of  men 
signing  their  names  in  their  own  handwriting.  So 
that  deeds  acquired  a  superiority  over  other  writings ; 
by  which  a  man  was  in  general  no  more  conclusively 
bound  than  by  spoken  words.  Thus  agreements  made 
by  deed  have  always  been  enforceable  at  law  merely 
by  reason  of  their  formal  character  (c),  and  without 
any  exception  in  the  case  of  a  gratuitous  promise. 
But  with  regard  to  agreements  made  without  deed 
(although  in  writing),  it  was  established  that  a  man 
should  not  enforce  a  promise  so  made  to  him,  unless 
he  had  given  some  pecuniary  or  other  valuable 
Considera-  consideration  in  return  for  it  (d).  After  this  doctrine 
had  been  broached,  the  force  of  a  deed  in  conclusively 
binding  a  man  who  executed  it,  was  erroneously 
explained  by  saying  that  a  deed  in  law  imports  a 
consideration  (e).  And  this  explanation  was  erected 
into  a  rule  of  law  (/).  So  that  at  the  present  day  a 
deed,  or  a  writing  sealed  and  delivered  (g),  is  still  said 

(a)  See  the  authorities  cited  in  155,  14th  ed. ;  Bann  v.  Htiglies^ 

note  (u)  above  ;    Litt.   ss.  217,  7  T.  R.  360,  n. ;  ante,  p.  77. 

250,    252,    365—367;    Co.   Litt.  (c)   Plowd.  808,  809;    Bacon 

35  b ;  Shep.  Touch.  820,  821.  on    Uses,    810.      See    Holmes, 

(6)  Co.  Litt.  9,   49  a,  86  a.  Common  Law,  271—273. 

121  b,  148  a,  169  a,  172  a ;  ante,  (/)  2  Black.  Comm.  446 :  1 

p.  81.  Fonb.  Eq.  842,  n. ;  2  Fonb.  Eq. 

(c)  Y.  B.   45    Edw.    III.  24,  26. 
pi.  30.  {g)   Co.   Litt.    171  b;    Shep. 

(d)  See  Pollock  on  Contracts,  Touch.  60. 
ch.  iii.,  iv. ;  Wms.  Pers.  Prop. 
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to  import  a  consideration,  and  maintains  in  many 

respects  a  superiority  in  law  over  a  mere  unsealed 

writing.    In  modern  practice  the  kind  of  seal  made 

ase  of  is  not  regarded,  and  the  mere  placing  of  the 

finger  on  a  seal  already  made,  is  held  to  be  equivalent 

to  sealing  (/i) ;  and  the  words,  "  I  deliver  this  as  my 

act  and  deed,"  which  are  spoken  at  the  same  time, 

are  held  to  be  equivalent  to  delivery,  even  if  the  party 

•keep  the  deed  himself  (i).     The  sealing  and  delivery 

of  a  deed  are  termed  the  execution  of  it.     Occasionally  Execution. 

a  deed  is  delivered  to  a  third  person  not  a  party  to  it, 

to  be  delivered  up  to  the  other  party  or  parties,  upon 

the  performance  of  a  condition,  as  the  payment  of 

money  or  the  like.     It  is  then  said  to  be  delivered  as 

an  escrow  or  mere  writing  (scripturn) ;  for  it  is  not  a  Escrow. 

perfect  deed  until  delivered  up  on  the  performance  of 

the  condition ;  but  when  so  delivered  up,  it  operates 

from  the  time  of  its  execution  {k).    Any  alteration  or  Alteration, 

rasure  in  or  addition  to  a  deed  is  presumed  to  have  ^*^^®»    ^• 

been    made    before    its    execution  (Z).     And   it   was 

formerly  held  that  any  alteration,  rasure,  or  addition 

made  in  a  material  part  of  a  deed,  after  its  execution 

by  the  grantor,  even  though  made   by  a  stranger, 

would  render  it  void;  and  that  any  alteration  in  a 

deed  made  by  the  party  to  whom  it  was  delivered, 

though  in  words  not  material,  would  also  render  it 

void  (m).    But  a  more  reasonable  doctrine  has  lately 

prevailed ;  and  it  has  now  been  held  that  the  filling  in 

of  the  date  of  the  deed,  or  of  the  names  of  the  occupiers 

of  the  lands  conveyed,  or  any  such  addition,  if  con- 

•'h)    Shep.     Touch.    67  ;     see  (fe)  See  Shep.  Touch,  68,  69 ; 

National    Provincial   Bank   v.  Bowker  v.  Burdekin,  11  M.  &  W. 

Jackson,  33  Ch.  D.  1.  128,  147  ;  Nash  v.  Flyn,  IJ.  & 

i)  Doe  d.  Gamons  v.  Knight,  Lat.  162 ;    Graham  v.  Graham^ 

5    B.  &    C.    671;    Grugeon   v.  1  Ves.  jun.  276;   Millership  v. 

Gerrard,  4  Y.   &  C.  119,  130;  Brookes,  6  H.  «fe  N.  797;   IVat- 

Exton    V.    Scott,    6    Sim.    31 ;  kins  v.  Nash,  L.  R.  20  Eq.  262. 

FleUher  v.  Fletcher,  4  Hare,  67.  (l)  Doe  d.  Tatum  v.  Catomore, 

See  also  Hall  v.  Bainbridge,  12  16  Q.  B.  745. 

Q.  B.  699.  (to)  Pigot's  Case,  11  Rep.  27  a. 
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sisteDt  with  the  purposes  of  the  deed,  will  not  render 
it  void,  even  though  done  by  the  party  to  whom  it  has 
been  delivered,  after  its  execution  (n).  A  material 
alteration  inconsistent  with  the  original  purpose  of  a 
deed  still  makes  it  void  (o). 

Deeds  pou  Deeds  are  divided  into  two  kinds — deeds  poU  and 

tures.  indentures ;  a  deed  poll  being  made  by  one  party  only, 

and  an  indenture  being  made  between  two  or  more 
parties.  Formerly,  when  deeds  were  more  concise 
than  at  present,  it  was  usual,  where  a  deed  was  made 
between  two  parties,  to  write  two  copies  upon  the 
same  piece  of  parchment,  with  some  word  or  letters 
of  the  alphabet  written  between  them,  through  which 
the  parchment  was  cut,  often  in  an  indented  line,  so 
as  to  leave  half  the  word  or  letters  on  one  part,  and 
half  on  the  other,  thus  serving  the  purpose  of  a  tally. 
But  at  length  indenting  only  came  into  use  {p) ;  and 
now  every  deed,  to  which  there  is  more  than  one 
party,  is  cut  with  an  indented  or  waving  line  at  the 
top,  and  is  called  an  indenture  {q).  Formerly,  when 
a  deed  assumed  the  form  of  an  indenture,  every 
person  who  took  any  immediate  benefit  under  it  was 
always  named  as  one  of  the  parties  (r).  But  it  is 
now  enacted  that,  under  an  indenture,  an  immediate 
estate  or  interest  in  any  tenements  or  hereditaments, 

(n)  Adsetts  v.  HiveSy  33  Beav.  it  was  valid ;  Ward  v.  Lumley, 

66;  Aldotis  v.  Comwell,  L.  R.  8  6  H.  &  N.  87,  656.     But    the 

Q.  B.  573.  deed    having    hecome  void,   no 

(o)  Ellesmere  Brewery  Co,  v.  action  could  be  brought  upon 

Cooper^  1896,  1  Q.  B.  76 ;  and  any  covenant  contained  in    it ; 

see  Davidson  v.  Cooper^  13  M.  &  PigoVs    case^     11    Rep.    27    a ; 

W.  343,  352;  Suffcll  v.  Bank  of  Hall  v.  Chandless,  4  Bing.  123. 

England,  9  Q.  B.  D.  656,  569,  It  is    now  felony  not  only   to 

671.    If  an  estate  has  once  been  steal,  but  also  for  any  fraudu- 

conveyed  by  a  deed,  of  course  lent  purpose  to  destroy,  cancel, 

the    subsequent    alteration,    or  obliterate,  or  conceal  any  docu- 

even    the    destruction,    of    the  ment  of  title  to  lands ;  stat.  24 

deed  cannot  operate  to  reconvey  &  26  Vict.  c.  96,  s.  28. 

the  estate ;  and  the  deed,  even  {p)  2  Black.  Comm.  296. 

though  cancelled,  may  be  given  {q)  Co.  Litt.  143  b. 

in  evidence  to  show  that   the  (r)  See  Co.  Litt.  229  a,  281  a  ; 

estate  was  conveyed  by  it  whilst  Bacon  on  Uses,  14. 
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and  the  benefit  of  a  condition  or  covenant  respecting 

any  tenements    or    hereditaments,    may    be   taken, 

although  the  taker  thereof  be  not  named  a  party  to  Person  taking 

the  same  indenture ;  also  that  a  deed,  purporting  to  not  be  ^^^ 

he  an  indenture,  shall  have  the  effect  of  an  indenture,  P^'^^y- 

although  not  actually  indented  («).     A  deed  made  by 

only  one  party  is  polled,  or  shaved  even  at  the  top, 

and  is  therefore  called  a  deed  poll;  and,  under  such  a  Deed  poll. 

deed,  any  person  may  accept  a  grant,  though  of  course 

none  but  the  party  can  make  one.    All  deeds  must  be 

written  either  on  paper  or  parchment  (t). 

So  manifest  are  the  advantages  of  putting  down  in  Writings  not 
writing  matters  of  any  permanent  importance,  that,  ^  ®^  ^^ ' 
as  commerce  and  civilization  advanced,  writings  not 
under  aeal  must  necessarily  have  come  into  frequent 
use ;  but,  until  the  reign  of  King  Charles  II.,  the  use 
of  writing  remained  perfectly  optional  with  the  parties 
in  every  case  which  did  not  require  a  deed  under  seal. 
In  this  reign,  however,  an  Act  of  Parliament  was 
passed  (w),   requiring   the   use    of    writing  in  many 
transactions,    which    previously   might    have    taken 
place  by  mere  word  of  mouth.     This  Act  is  intituled 
"An  Act  for  Prevention  of  Frauds  and  Perjuries,'* 
and  is  now  commonly  called  the  Statute  of  Frauds.  The  statute 
It  enacts  (a:),  amongst  other  things,  that  all  leases,  ^^^^^^s. 
estates,   interests  of  freehold,  or  term  of  years,  or  ^ 

any  uncertain  interests,  in  lands,  tenements,  or 
hereditaments,  made  or  created  by  livery  of  seisin 
only,  or  by  parol,  and  not  put  in  writing,  and  signed 
by  the  parties  so  making  or  creating  the  same,  or 
their  agents  thereunto  lawfully  authorized  by  writing, 

(j)  Stat.  8  &  9  Vict.  c.  136,  ject  to  a  stamp  duty  of    10s. 

s.  5,  repealing  stat.  7  &  8  Vict.  Stat.  54  and  55  Vict.  c.  89,  s.  1 
c.  76,  8.  11,  to  the  same  efiEect.       .  and  1st  schedule,  replacing  stat. 

(0  Shep.  Touch.  54  :  2  Black.  83  &  34  Vict.  c.  97. 

Comm.  297.  *Deeds  not  specially  (m)  Stat.  29  Car.  II.  c.  8.            •  Stamps  on 

charged  with  an  ad  valoretn  or  \x)  Sect.  1.                                  deeds, 
other  stamp  duty  are  now  suh- 


152 


OF  CORPOREAL  HEREDITAMENTS. 


shall  have  the  force  and  effect  of  leases  or  estates 
at  will  only,  and  no  greater  force  and  effect ;  any 
consideration  for  making  any  such  parol  leases  or 
estates,  or  any  former  law  or  usage  to  the  contrary 
An  exception,  notwithstanding.  The  only  exception  to  this  sweep- 
ing enactment  is  in  favour  of  leases  not  exceeding 
three  years  from  the  making,  and  on  which  a  lent 
of  two-thirds  at  least  of  the  full  improved  value  is 
reserved  to  the  landlord  {y).  In  consequence  of  this 
Act,  it  became  necessary  that  a  feoffment  should  be 
put  into  writing,  and  signed  by  the  party  makiig  the 
same,  or  his  agent  .lawfully  authorized  by  writing ; 
but  a  deed  or  writing  under  seal  was  not  essential  (z), 
if  livery  of  seisin  were  duly  made.  But  now  by  the 
Eeal  Property  Act,  1845  (a),  a  feoffment,  other  :han  a 
feoffment  made  under  a  custom  by  an  infant  (6),  shall 
be  void  at  law,  unless  evidenced  by  deed.  "Where  a 
deed  is  made  use  of,  it  is  a  matter  of  doubt,  whether 
signing,  as  well  as  sealing,  is  absolutely  necessary : 
previously  to  the  Statute  of  Frauds,  signing  was  not 
at  all  essential  to  a  deed,  provided  it  was  only  sealed 
and  delivered  (c) ;  and  the  Statute  of  Frauds  seems 
to  be  aimed  at  transactions  by  parol  only,  and  not 
to  be  intended  to  affect  deeds.  Of  this  opinion  is 
Mr.  Preston  (rf).  Sir  William  Blackstone,  on  the 
other  hand,  thinks  signing  now  to  be  as  necessary  as 
sealing  (e).  And  the  Court  of  Queen's  Bench  has, 
if  possible,  added  to  the  doubt  (/).  Mr.  Preston's, 
however,  appears  to  be  the  better  opinion  [g).  How- 
ever this  may  be,  it  would  certainly  be  most  unwise 


A  deed  now 
necessary. 

Whether 
signing  of 
deeds  neces- 
sary. 


(y)  Sect.  2. 
\z)  3  Prest.  Abst.  110. 
(a)  Stat.  8  &  9  Vict.  c.  106, 
s.  3. 
(6)  Ante,  p.  58. 

(c)  Shep.  Touch.  66. 

(d)  Shep.  Touch.  56,   n.  (24), 
Preston's  ed. ;  3  Prest.  Abst.  61. 

(e)  2  Black.  Comm.  306. 


(/)  Cooch  V.  Goodman,  2  Q.  B. 
680,  697. 

(g)  See  Taunton  v.  Pepler,  6 
Madd.  166, 167  ;  Aveline  v.  Whis- 
son,  4  Man.  &  Gr.  801 ;  Cherry 
V.  Heming,  4  Ex.  681,  636; 
Laurie  v.  Lees,  14  Ch.  D.  249 ; 
7  App.  Cas.  19,  27 ;  Sug.  Pow. 
234,  235. 
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to  raise  the  question  by  leaving  any  deed  sealed  and 
delivered,  but  not  signed. 

The  doubt  above  mentioned  is  just  of  a  class  with  Legal  doubts. 
many  others,  with  which  the  student  must  expect  to 
meet.  Lying  just  by  the  side  of  the  common  highway 
of  legal  knowledge,  it  yet  remains  uncertain  ground. 
The  abundance  of  principles  and  the  variety  of  illus- 
trations to  be  found  in  legal  text-books,  are  apt  to 
mislead  the  student  into  the  supposition  that  he  has 
obtained  a  map  of  the  whole  country  which  lies 
before  him.  But  further  research  will  inform  him 
that  this  opinion  is  erroneous,  and  that,  though  the 
ordinary  paths  are  well  beaten  by  author  after  author 
again  going  over  the  same  ground,  yet  much  that  lies 
to  the  right  hand  and  to  the  left  still  continues  unex- 
plored, or  known  only  as  doubtful  and  dangerous. 
The  manner  in  which  our  laws  are  formed  is  the 
chief  reason  for  this  prevalence  of  uncertainty. 
Parliament,  the  great  framer  of  the  laws,  seldom 
undertakes  the  task  of  interpreting  them,  a  task 
indeed  which  would  itself  be  less  onerous,  were 
more  care  and  pains  bestowed  on  the  making  of 
them.  But,  as  it  is,  a  doubt  is  left  to  stand  for 
years,  till  the  cause  of  some  unlucky  suitor  raises 
the  point  before  one  of  the  Courts  ;  till  this  happens, 
the  judges  themselves  have  no  authority  to  remove 
it ;  and  thus  it  remains  a  pest  to  society,  till  caught 
in  the  act  of  raising  a  lawsuit.  No  wonder  then, 
when  judges  can  do  so  little,  that  writers  should 
avoid  all  doubtful  points.  Gases,  which  have  been 
decided,  are  continually  cited  to  illustrate  the 
principles  on  which  the  decisions  have  proceeded ; 
but  in  the  absence  of  decision,  a  lawyer  becomes 
timid,  and  seldom  ventures  to  draw  an  inference, 
lest  he  should  be  charged  with  introducing  a 
doubt. 
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Means  of  con- 
veyance at 
common  law, 
without 
livery  of 
seisin. 

Fines  and 
recoveries. 


Lease  and 
release. 


To  return : — Besides  a  feofiEment,  there  were  certain 
means  by  which  an  estate  of  freehold  could  be  con- 
veyed at  common  law,  without  livery  of  seisin;  but 
none  of  these  were  available  without  actual  entry 
upon  the  land  (A).  Thus  fines  and  recoveries,  which 
have  been  already  explained  (i),  were  considered  in 
the  light  of  common  assurances  of  freeholds.  But 
these  owed  their  force  and  effect  to  their  being  judicial 
proceedings.  A  fine,  too,  either  presupposed  seisin  of 
the  lands  by  the  person  to  whom  it  was  levied,  or 
required  to  be  followed  up  by  entry  on  his  part  (A*). 
And  recoveries  used  to  be  completed  by  a  regular 
writ  directing  the  sheriff  to  put  the  recoveror  in 
possession  of  the  lands  (/).  So  that  in  each  case  a 
transfer  of  possession  was  contemplated  as  notorious 
as  that  made  by  livery  of  seisin  (7/1).  Again,  if  a 
freeholder  in  fee  let  his  land  to  a  tenant  for  years 
or  at  will,  who  entered  into  actual  possession,  only 
the  mere  right  (n)  of  freehold  and  fee  remained  with 
the  former ;.  and  this,  being  an  incorporeal  heredita- 
ment, was  transferable  at  common  law  by  deed(o). 
In  such  a  case,  therefore,  a  freehold  estate  could  be 
conveyed  to  the  tenant  by  deed  of  release  to  him  of 
all  his  landlord's  estate  in  the  land.  But  no  such 
release  could  be  effectually  made  to  a  tenant,  who 
had  not  actually  entered  (p).  For  the  same  reason  an 
estate  of  freehold  might  be  conveyed  from  a  rightful 
owner  to  any  one,  who  had  obtained  actual  possession 
of  his  land,  either  with  or  without  his  privity,  by 


{h)  A  gift  of  land  by  or  to  the 
King,  which  ought  at  common 
law  to  be  made,  in  the  former 
case,  by  the  royal  letters  patent, 
and  in  the  latter,  by  deed  en- 
rolled or  other  matter  of  record, 
took  effect  without  livery  of 
seisin ;  see  Plowd.  218 ;  2  Black. 
Comm.  346  ;  Vin.  Abr.  Preroga- 
tive (2  c,  A.  d,  B.  d). 

(i)  Ante,  pp.  96—98. 


(k)  Co.  Tr.  229,  230,  243,  261  ; 
Shep.  Touch,  8,  4 ;  2  Black. 
Comm.  348—357;  Cruise  on 
Fines,  ch.  iii. 

II)  Cruise  on  Recoveries,  161. 

(m)  See  Cruise  on  Fines,  3,  6, 
62,  63,  65,  158. 

(n)  AnU,  pp.  5,  30. 

io)  Ante,  p.  31. 

(p)  Bract,  fo.  40  a ;  Litt.  ss. 
459,  460,  465. 
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deed  of  confirmation  of  the  estate  to  him  {q).     Also,  Confirma- 
if  two  men  of  equal  estate  (i.e.,  both  seised  in  fee  or 
tail)  agreed  to  exchange  lands,  this  might  be  completed  Exchange. 
at  common  law  by  entry  without  formal  livery  of 
seisin  (r).     And    a  life-tenant    in   possession  might 
surrender  or  give  up  his  estate  to  a  person  entitled  Surrender. 
immediately  after  his  death  to  the  freehold  in  fee 
without  making  formal  livery  («). 

We  see  then  that  every  mode  of  conveying  a  free-  No  means  of 
hold  known  to  the  common  law  either  required  or  comm^nTa^w*^ 
presupposed  a  transfer  of  possession ;   and  that  no  without 
one  could  acquire  an  estate  of  freehold  without  entry  ^^  ^^' 
on  the  land.     In  later  times  a  method  of  conveyance 
was   devised,  which   could  be  made   use  of  at  any 
distance  from  the  property :  but  this  derived  its  effect 
from   the   Statute    of   Uses(0.      Before    proceeding 
further,  therefore,  it  will  be  necessary  to  explain  that 
statute,  and  what  it  was  designed  to  abolish,  namely, 
equitable  estates  in  land. 


(q)  Bract,  fo.  40  b ;  Litt.  ss. 
515—591,  631—533. 

(r)  Litt.  88.  62—65 ;  Co.  Litt. 
60,  61,  266  b. 

(s)  Co.  Litt.  337  b,  338  a ;  2 
Black.  Comm.  326.  At  common 
law  an  exchange  of  lands  in  the 
same  county  or  a  surrender  of  a 
freehold  estate  might  well  have 
been  made  by  word  of  mouth ; 
though  an  exchange  of  lands  in 
different  coimties  required  a 
deed.  But  the  Statute  of  Frauds 
provided  that  no  leases,  estates, 
or  interests  in  any  lands  (not 
being  copyhold  or  customary 
interests)  should  be  granted, 
assigned,  or  surrendered  unless 
by  deed,  or  note  in  writing 
signed  as  required  by  the  Act 
in  the  case  of  a  feoffment,  or  by 
act  and  operation  of  law.    By 


the  Real  Property  Act,  1845,  a 
deed  is  requisite  to  make  an 
exchange  or  a  surrender  in 
writing  of  a  freehold  estate  valid 
in  law.  But  if,  by  agreement 
between  a  tenant  for  life  and 
one  entitled  immediately  after 
him  in  fee,  the  former  give-  up 
and  the  latter  take .  possession 
of  the  land,  it  seems  that  this 
would  be  considered  to  be  a 
surrender  of  the  life  estate -by 
operation  of  law,  and  therefore 
good  without  deed  or  writing. 
See  stats.  29  Car.  II.  c.  3,  s.  3 ; 
8  &  9  Vict.  c.  106,  s.  3 ;  Lyon  v. 
Reed,  13  M.  &.  W.  285,  305— 
310 ;  Dodd  v.  Acklom,  6  M.  <fe  G. 
672,  679  ;  Phem  v.  Popplewell, 
12  C.  B.,  N.  S.,334;  Oastler  v. 
Henderson,  2  Q.  B.  D.  676. 
(t)  Stat.  27  Hen.  VIII.  c.  10. 
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CHAPTEE  Vn. 

OF  AN   EQUITABLE   ESTATE   IN   LAND. 


Section  I. 

Of  Equity  and  the  Court  of  Chancery. 

Besides  the  freehold  estates  in  land,  which  may  be 
enjoyed   by  the  common  law  (a),   a  man  may  have 
valuable  interests  in  land  to  which  he  is  entitled,  not 
Equity.  at  laiv,  but  in  equity  only.     This  word  equity,  when 

used,  as  here,  in  contra- distinction  to  law,  does  not 
refer  to  what  is  morally  right  as  opposed  to  what  is 
legal,  but  denotes  generally  the  body  of  rules  which 
has  been  developed  in  the  exercise  of  the  equitable 
jurisdiction  of  the  Court  of  Chancery  (6).  These  rules 
of  equity  are  as  much  rules  of  positive  law  (c)  as  are 
the  rules  of  common  law ;  each  body  of  rules  is  a  part 
of  the  law  of  the  land.  The  rules  of  equity,  however, 
are  of  later  origin.  Like  the  equity  of  the  Prsetor 
in  the  Eoman  system  (d),  they  were  introduced  to 
mitigate  the  harshness  of  a  rigid  legal  system.  In 
this  country,  however,  they  were  not  enforced  in  the 
same  courts  as  the  rules  of  law,  but  were  administered 
in  separate  tribunals,  the  chief  of  which  was  the  Court 
of  Chancery.  This  Court  gradually  acquired  complete 
power  of  carrying  out  its  own  decrees,  even  when  they 

(a)  Ante,  p.  9,  n.  see  Holland,  Jurisprudence,  86, 

(6)  Cf.   Story,  Eq.  Jur.  ch.  1.  37,  3rd  ed. 

§§25  sq.  (d)  As    to    which     see    Gai. 

(c)  I.e.,  rules  enforced    by  a  Comm.  I.  §§  2,  6;  Dig.  I.  i.  7, 

sovereign    political    authority;  De  Justitia  et    Jure;    Maine's 
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over-rode  the  rules  of  the  common  law :  though  the 
means  adopted  to  secure  obedience  were  not  the  same 
as  were  used  to  give  effect  to  the  judgments  of  common 
law  courts.  But,  notwithstanding  this  difference  in 
procedure,  the  rules  of  equity  established  in  the 
Chancery  Court  became  as  binding  on  the  subject,  and 
as  enforceable  by  the  executive  power  of  the  State,  as 
the  rules  of  common  law. 

The  jurisdiction  of  the  Court  of  Chancery,  like  that  Origin  of  the 
of  the  common  law  courts  (e),  was  derived  from  the  JurisdQcMon 
authority  of  the  King,  regarded  as  the  source  of  all  exercised  in 
justice  within  the  realm.    When  Henry  II.  delegated        ^    " ' 
his  ordinary  legal  jurisdiction  to  judges  sitting  per- 
manently (/),  he  reserved  questions,  which  they  could 
not  determine,  for  the  decision  of  himself  and  his 
council  (g).    To  the  King,  therefore,  and  to  his  select 
council  (A)   petitions   were  constantly  made  for  the 
redress  of  every  kind  of  injustice,  and  especially  for 
relief,  as  a  matter  of  special  grace  and  favour,  in  cases 
wherein  no   remedy  could  be  had  by  the  ordinary 
law  («).    About  the  twenty-second  year  of  Edward  III.  A.D.  1348-9.    «^ 
petitions  touching  matters  to  be  conceded  of  the  royal 
grace  were  ordered  to  be  prosecuted  before  the  Chan- 
cellor ;  and  it  appears  that  after  this  petitions  for  the 
redress  of  grievances  which  the  common  law  failed  to 
remedy,  began  to  be  addressed  to  the  Chancellor 
instead  of  the  King  (*).    After  a  statute  of  the  17th 
year  of  Eichard    II.  Q)   extending  the  Chancellor's 
jurisdiction,  such  petitions  were  regularly  filed  (7/1). 
Chancery  process  formed  the  subject  of  complaint  by 

Ancient  Law,  eh.  iii. ;  Moyle*s  Hardy,  Introd.  to  Close  Bolls, 

Justinian,  27  sq,  xxvi. 

ie)  Antey  p.  9,  n.  (i)  See  Stubbs,  Const.   Hist. 

/)  AnU,  p.  9,  n.  ch.  xv.  §  281 ;  Hardy,  Introd.  to 

(g)  Benedict,  Gesta  Hen.  II.  i.  Close  Bolls,  zxviii. 

207;    Stubbs,  Const.   Hist.  ch.  {k)  Hardy,    Introd.   to  Close 

ziii.  §  163.  Bolls,  zxviii.,  xzix. 

{h)  As  to  which,  see  Stubbs,  (/)  Stat.  17  Bic.  II.  6. 

Const.    Hist.    ch.    zv.    §    280 ;  (m)  1  Cal.  Preface. 
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the  Commons  in  the  next  three  reigns  (u) ;  but  in 
Edward  the  Fourth's  time  it  is  found  established  as  a 
thing  of  use  and  wont  (o).  The  equitable  jurisdiction 
of  the  Court  of  Chancery  was  finally  established 
by  the  decision  in  its  favour  by  James  I.  of  the 
controversy,  whether  a  court  of  equity  could  give  relief 
after  or  against  a  judgment  of  a  court  of  common 
law(j?). 


Chancery 
process. 


Chancery 
procedure. 


Chancery  process  was  directed  against  the  person 
complained  of,  who  was  summoned  to  appear  and 
answer  the  matters  laid  to  his  charge  (q) ;  and,  if  need 
were,  enjoined  to  refrain  from  exercising  his  common- 
law  rights  in  a  manner  contrary  to  what  the  Court 
enforced  as  equity  (r).  Contempt  of  the  Court's 
decree  was  punished  by  attachment  («)  and  imprison- 
ment of  the  party  in  contempt,  and  in  later  times  by 
sequestration  {t)  of  his  property.  But  it  was  only  in 
Chancery  that  the  rules  of  equity  were  enforced  ;  for 
a  title  to  relief  in  equity  was  never  admitted  to  confer 
a  right  cognizable  by  the  courts  of  common  law({/). 
Chancery  procedure  was  borrowed  from  the  Canon 


(n)  See  Rot.  Pari.  iii.  471, 506, 
610 ;  iv.  84,  166,  189,  501. 

(o)  Hardy,  Introd.  to  Close 
Rolls,  xxxi. ;  Rot.  Pari.  vi.  144. 

(p)  See  8  Black.  Conim.  52 ; 
Cary,  168 ;  Jurisdiction  of  the 
Court  of  Chancery  vindicated  at 
the  end  of  1  Ch.  Rep. 

(q)  See  Hardy,  Introd.  to  Close 
Rolls,  XXX.,  note  (3) ;  Rot.  Pari, 
iv.  84 ;  Palgrave  on  the  King's 
Council,  41 ;  1  Cal.  v.,  xxvii. 

(r)  Spence,  Eq.  Jur.  871,  678 
—676. 

(s)  Clay  V.  Aldeburgh,  2  Cal. 
Ixii.  (14  &  15  Edw.  IV.). 

(Q  Sequestration  appears  to 
have  been  introduced  in  Eliza- 
beth's reign,  but  hardly  became 
an  established  institution  before 
the  time  of  Charles  II.  See 
Practice  of  the  High  Court  of 
Chancery  (A.D.  1672),  26,  26;  1 


Vem.  421 ;  1  Eq.  Ca.  Abr.  130; 
Prec.  Ch.  552;  Tothill,  Seques- 
tration ;  Brograve  v.  WattSy  Cro. 
Eliz.  651 ;  1  Ch.  Rep.  81 ;  1  Ch. 
Ca.  91 ;  2  Ch.  Ca.  44,  45 ;  Praxis 
AlmsB  CurisB  Cancellariffi  (A.D. 
1694),  82, 44, 89;  Gilbert,  Forum 
Romanum,  18,  68  sq. ;  ante, 
p.  26,  n.  (m). 

(u)  See  Y.  B.  4  Edw.  IV.  8, 
pi.  9 ;  Warwick  v.  Richardson, 
10  M.  &  W.  284;  Carvalho  v. 
Bum,  4  B.  &  Ad.  382,  896; 
Bum  V.  Carvalho,  4  My.  &  Cr. 
690,699;  Lewin  on  Trusts,  ch.  i. 
§  6,  p.  14,  9th  ed.  A  limited 
equitable  jurisdiction  was,  how. 
ever,  conferred  on  the  Common 
Law  Courts  by  the  Common 
Law  Procedure  Act,  1854  (17  A 
18  Vict.  c.  125,  88.  68,  69,  79,  83, 
85). 
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Law  {x)  ;  and  presented  a  strong  contrast  to  common 

law  procedure  in  its  mode  of  trial  by  a  single  judge 

without  a  jury  (^),  its  manner  of  taking  evidence  by 

the   written    depositions  of  witnesses  examined  by  "^ 

written  interrogatories  (xr),  and  its  decrees  requiring 

the  specific  performance  of  the  acts  enjoined  (a). 

It  does  not  appear  that  in  the  first  days  of  Chancery  Prinoipie  of 
process  relief  was  afforded  on  principles  not  recognized  yeUef*^^® 
in  the  courts  of  law  {h).  On  the  contrary,  the  earliest 
petitions  to  the  Chancellor  were  generally  from  those 
who  had  suffered  wrongs  cognizable  at  common  law, 
but  were  hindered  from  pursuing  their  legal  remedies 
by  extraneous  causes,  such  as  the  oppression  of  great 
men  or  the  corruption  or  partiality  of  the  Bong's 
officers  (c).  The  great  value  of  Chancery  procedure 
to  aggrieved  parties  was  that  the  defendant  was  inter- 
rogated and  compelled  to  answer  on  oath  as  to  the 
matters  in  dispute,  and  was  thus  obliged  to  make 
discovery  of  facts  which  might  otherwise  have  remained 
undetected  {d) ;  also  that  he  might  be  enjoined  to  do, 
or  refrain  from  a  particular  act,  instead  of  being 
adjudged  to  pay  money.    For  these  reasons  application 

(x)  Gilbert,  Forum  Boman.,  issue   of    Chancery  process    in 

ch.  ii.,  iiL  ;  L.  Q.  R.  i.  162.  matters  triable  at  common  law., 

(y)  1  Spenoe,  Eq.  Jur.  383;  3  (c)  See    1    Cal.   Preface,    iii., 

Black.  Ck>mm.  442,  460.  v— ix.,  xiii.,  xxxi.— xxxiii.,  xlii., 

(z)  3  Black.  Comm.  438,  449;  lzxzviii.,ci.,cxviii.,czxviii.,2Cal. 

2  Maddock,  Chancery  Practice,  i.,  v.,  viii.,  zxix.,  xxxii. — xxxv., 

569, 3rd  ed.    Since  1852  evidence  Ixix. ;  Fitz.  Abr.  Subpoena,  20. 

in  Chancery  proceedings  may  be  With  the  better  administration 

taken  inrd  voce ;  see  stat.  15  <&  of  the  law  consequent  upon  the 

16     Vict.    c.    86,    88.    28—30;  growth    of  modem  society  the 

R.  8.  C.  1883,  Order  xxxvii.  r.  1.  Chancery  jurisdiction  over  such 

(a)  1  Spence,    Eq.  Jur.    389,  matters    became    obsolete,   and 

390.     Judgments    at    common  it    has    no    place    in    modem 

law  were,  generally,  either  for  equity;  1  Spence,  Eq.  Jur.  687, 

the  recovery  of  land,  or  of  a  sum  689. 

of  money,  simply.  (d)  Discovery  became  an  im- 

(6)  See  L.  Q.  R.  i.  163  &  n.  portant  head  of  equity  jurisdic- 

(1).    The  complaints  of  the  Com-  tion ;   see  Haynes'  Outlines  of 

mons  already  mentioned  {antCt  Equity,  Lect.  vi. 
p.  157)  were  directed  against  the 
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was  also  made  to  the  Chancellor,  and  a  jurisdiction 
established  in  some  matters  where  there  was  good 
right  to  relief,  but  inadequate  remedy  at  the  common 
law  (e) .  But  it  was  only  by  slow  degrees  that  there  grew 
up  a  jurisdiction  in  Chancery  to  grant  relief  in  certain 
cases  of  hardship  in  which  the  common  law  would 
admit  no  cause  of  action  at  all  (/).  The  first  exercise 
of  this  jurisdiction  must  of  course  have  been  based  on 
considerations  of  morality  and  expediency  (g).  The 
Chancellor,  originally  an  ecclesiastic,  was  called  the 
keeper  of  the  King's  conscience  (h) ;  relief  was 
prayed  of  him  in  the  name  of  good  faith,  reason  and 
conscience  (i) ;  equity  was  then  identified  with  the 
rule  of  action  prescribed  by  good  conscience  (k) ;  and 
for  some  time  it  was  left  to  the  Chancellor's 
discretion  how  far  he  would  interfere  (I).    But  the 


(e)  An  example  of  this  occurs 
in  the  case  of  fraud,  recourse 
being  had  to  Chancery  not  only 
to  obtain  discovery  of  fraudulent 
dealing,  but  also  to  compel  the 
delivery  up  and  cancellation  of 
deeds  and  instruments  which 
had  been  forged  or  procured  to 
be  executed  by  fraud,  duress 
or  undue  influence  ;  see  1  CaL 
xi.,  xlv.,  li.,  cxxix.,  cxxxi. ; 
2  Cal.  xii.,  xv.,  xxx.  Decree- 
ing the  specific  performance  of 
certain  contracts,  chiefly  for 
the  sale  or  leasing  of  hmd,  is 
another  (and  apparently  later) 
instance ;  Fry,  Specific  Per- 
formance, 15,  drd  ed.  And  see 
Haynes'  Outlines  of  Equity, 
Lect.  V. 

(/)  The  most  important  in- 
stances of  the  exercise  of  this 
jurisdiction  are,  in  early  times, 
the  issue  of  Chancery  process  in 
case  of  a  breach  of  trust,  and,  in 
later  equity,  the  granting  of 
relief  against  forfeiture  for  non- 
payment of  money  by  a  certain 
day,  whence  sprung  the  equity 
of  redemption  of  mortgages 
forfeited  at  law.  See  post,  ^p. 
166,  175,  and  part  iv.,  ch.  li. ; 


Haynes'  Outlines  of  Equity, 
Lect.  iv.  As  to  certain  cases 
of  the  intermediate  time,  see 
1  Cal.  XX.,  xciii. ;  2  Cal.  ii., 
Ixiii.;  y.  B.  22  Edw,  TV,  6, 
pi.  18;  Hargrave,  Law  Tracts, 
834—339;  L.  Q.  R.  i.  171; 
Harvard  Law  Review,  viii.  254 — 
267. 

(g)  See  Harvard  Law  Review, 
viii.  257. 

(h)  Hardy,  Close  Rolls,  Introd. 
xxvii. 

(i)  See  1  Cal.  ii.,  xxi.,  xxvii., 
xxxiv.  sq. ;   2  Cal.  11.,  v.,  vii., 

^\k)See  Y.  B.  4  Hen.  VII.  4, 
pi.  8 ;  Bro.  Abr.  Conscience,  pi. 
8,  16,  17;  Doctor  and  Student, 
Dial.  I.  ch.  la— 19;  Bac.  Tr,  iv, 
306—307,  312,  324.  In  the 
Roman  system,  equity  was 
identified  with  naturieil  law,  or 
the  law  which  natural  reason 
teaches  aU  mankind ;  see  Maine's 
Ancient  Law,  ch.  ill.  ;  Gal. 
Comm.  L  1,  156,  H.  65—73,  HI, 
26. 

(l\  See  Hardy,  Introd.  to  Close 
Rolls,  xxiii.,  xxxi. ;  Lambard's 
Archeion,  48,  64;  Abuses  and 
Remedies  of  Chancery  in  Har- 
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respect  paid  to  precedent  and  the  practice  of  the 
Court  (m),  the  professional  opinion  of  regular  prac- 
titioners at  the  Chancery  Bar(ii),  the  practice  of 
deciding  difficult  cases  with  the  advice  of  the 
judges  (o),  and  the  example  of  the  Praetor's  equity 
in  Boman  law(p),  were  all  influences  tending  to 
make  the  Chancellor's  interference  with  the  law, 
in  the  name  of  equity,  a  matter  of  principle  (5). 
Still,  it  was  hardly  until  after  the  restoration  of 
Charles  II.  that  it  became  well  understood  that 
relief  should   be  administered  in  a  court  of  equity  v- 

upon  fixed  principles  of  justice  to  be  ascertained  from 
precedents  (r).  Moreover,  the  practice  of  committing 
the  Great  Seal  to  a  lawyer  was  not  established  before 
the  seventeenth  century  (a).  Indeed  modem  equity, 
the  body  of  rules  now  enforced  as  equity,  is  generally 
dat-ed  from  the  Bestoration,  and  may  be  said  to  have 
been  evolved  from  the  judgments  given  in  the  Court 
of  Chancery  from  the  Chancellorship  of  Lord  Not- 
tingham (0  down  to  that  of  Lord  Eldon  (it).  By  that 
time  equity  had  become  a  body  of  case-law,  adminis- 
tered on  principles  to  be  found  in  former  decisions, 

grave's   Law  Tracts,  430,   481;  Reeves,   Hist.    Eng.    Law,   ch. 

Selden,  Table  Talk,  Equity;  3  xxii.  vol.  ii.,  pp.  600,  601,  ed. 

Black.  Ck>mm.  54,  433,  434.  Finlason. 

(tr)  SeeOrdinacioCancellarise,  {q)  Spence,  Eq.  Jur.  i.  407  so. 

12  Ric.  II. ;  Renovacio  Ordinum  (r)  Fry    v.    Porter^    1    Mod. 

CanceUarise,     temp.    Hen.    V.,  307. 

Sanders,  Chancery  Orders,   1 —  («)  The  early  Chancellors  were 

7  d;    Hardy,   Introd.  to  Close  mostly  ecclesiastics,  who,  how- 

RoUs,  xxxi.  ever,  were  then  usually  bred  up 

(n)  Renov.  Ord.  Cane,  San-  in  the  study  of  the  civil  and 

ders,  Ch.  Ord.  7  d.  canon  law ;  see  3  Black.  Comm. 

(o)  See  Y.  B.  37  Hen.  VI.  13  53 ;  Hardy's  Catalogue  of  Chan- 

A:  35,  pi.  23  ;  7  Edw.  IV.  14,  pi.  ceUors ;  Reeves,  Hist.  Eng.  Law, 

8 ;  22  Edw.  IV.  6,  pi.  18  ;  1  Cal.  ch.  xx\'i.    vol.    ii.    p.  600,  ed. 

zcviL  ;  2  Cal.  xzviii.  Finlason. 

(p)  Spence,  Eq.  Jur.  i.  412,  (t)  A.D.   1673—1682.     See   3 

415 ;  see  Smyth,  De  Republica  Black.   Comm.   55 ;    1  Butler's 

Anglonim,    52,    54,    ed.    1683 ;  Reminiscences,  §  11 ;  Story,  Eq. 

Treatise  of  the  Masters  in  Chan-  Jur.  §  52. 

eery,  §  iv.,  in  Hargreave's  Law  {u)  LordChancellor,  A.D.  1801 

Tracts,  809—313 ;  History  of  the  —1806  &  1807—1827;  see  Maine's 

Chancery,    A.D.    1726,    p.    40 ;  Ancient  Law,  ch.  iii. 

W.R.P.  M 


162  OF   CORPOREAL  HEREDITAMENTS. 

but  admitting  no  further  accessions  from  the  moral 
domain.  Such  it  has  since  remained,  notwithstand- 
ing a  portentous  increase  in  volume.  Chancery 
procedure,  of  which  the  delays  had  become  an 
intolerable  scandal  (x),  was  reformed  in  1888  (y),  and 
again  in  1852  (z). 

Judicature  In  1875  the  old  Court  of  Chancery  came  to  an  end, 

Actso  1873-    j^   j.j^^^  y^^j.   .^g  original  jurisdiction   was    by   the 

Judicature  Acts  of  1878-75  transferred,  together  with 
that  of  the  old  courts  of  common  law,  to  the  High 
Court  of  Justice  then  established  (a).  The  ^ame  Acts 
made  provision  for  the  recognition  and  enforcement  of 
equitable  rights  in  every  branch  of  that  Court,  and  in 
the  Court  of  Appeal  established  at  the  same  time  (b) ; 
and  also  for  the  prevalence  of  the  rules  of  equity, 
where  conflicting  with  the  rules  of  common  law  (c). 
For  purposes  of  procedure,  however,  the  administra- 
tion of  the  principal  matters,  in  which  the  Court  of 
Chancery  used  to  exercise  its  exclusive  jurisdiction, 
and  of  the  same  Court's  statutory  jurisdiction,  was 
assigned  to  the  Chancery  Division  (d).  Since  1875, 
therefore,  law  and  equity  have  been  administered  in 
the  same  Court ;  and  injunctions  of  a  court  of  equity 
against  proceeding  at  law  are  things  of  the  past  (e). 
The  two  systems  of  law  and  equity  have  not,  how- 
ever, been  abolished,  as  some  have  imagined.  For 
it  is  held  that  the  effect  of  the  Judicature  Acts  is  not 
to  change  the  nature  of  equitable  as  opposed  to  legal 
rights,  but  is  to  secure  by  the  jurisdiction  of  one 
Court  the  same  (but  no  greater)  prevalence  of  equit- 

{x)  See  C.  P.  Cooper's  Letters    .  s.  16 ;  37  &  88  Vict.  c.  83  ;  38  & 

sur  la  Cour  de  la  Chancellerie.  39  Vict.  c.  77. 

(y)  By  Stat.  8  &  4  Will.  IV.  (6)  Stat.  36  &  87  Vict.  c.  66, 

c.  94 ;  Orders  in  Chancery,  2l8t  s.  24. 

Dec,  1833 ;  8  L.  J.  N.  S.  Ch.  1.  (c)  Sect.  26,  sub-s.  11. 

{2)  By  Stat.  15  and  16  Vict.  (d)  Stat.  36  &  37  Vict.  c.  66, 

c.  86.     See  First  Report  of  the  s.  84. 

Chancery  Commission,  1852.  (e)  See    sect.    24,    sub-s.    5 ; 

(a)  Stats.  36  &  37  Vict.  c.  66,  IFHght  v.  Redgrave,  11  Ch.  D.  24. 
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able  over  legal  rights  as  was  formerly  obtained  by 
the  action  of  the  Court  of  Chancery  against  persons, 
who  exercised  their  legal  rights  in  violation  of  the 
rules  of  equity  (/). 


Section  II. 

Of  Uses  before  the  Statute  of  Uses. 

Equitable  estates  in  land  have  their  origin  in  the  Origin  of 
ancient  practice  of  men  putting  their  trusted  friends  estates  in 
in  possession  of  their  lands,  in  confidence  that  their  ^^^^ 
friends  would  dispose  thereof  according  to  their 
wishes  (g).  It  appears  that  men  gave  their  lands  to 
others  in  trust,  either  for  purposes,  which  were  lawful 
but  could  not  be  carried  out  without  the  interposition 
of  some  person  trusted  to  execute  the  donor's  will,  or 
for  fraudulent  purposes  (h).  As  to  the  latter,  men 
put  others  into  legal  possession  of  their  lands  in  order 
to  defraud  their  creditors  (i),  or  to  delay  actions 
brought  to  recover  the  lands  (k) ;  and  for  a  time  gifts 
of  land  to  trusted  laymen  to  the  use  of  religious 
houses  were  employed  to  evade  the  statute  of  Mort- 
main (Z).  The  former  kind  of  purpose  is  instanced 
by  a  gift  of  lands  to  others  with  intent  to  perform  the 
donor's  will,  by  disposing  of  the  same  according  to 
his  directions  either  in  his  lifetime  or  after  his  death. 
Thus,  as  a  man  could  not  convey  to  himself  or  his 

(/)  See  SaltY.  Cooper,16  Ch.  Holmes  in  L.  Q.  R.  i.  162;  P. 

D.   544,  549  ;     JFalsh  v.   Lons-  &  M.  Hist.  Eng.  Law,  ii.  228— 
dale,  21  Ch.  D.  9 ;  Clements  v.  .    286. 

Matthews,   11    Q.   B.    D.    808';  {h)  See  Bacon  on  Uses,  8,  9, 

Joseph  V.   Lyons,  15  Q.   B.  D.  20,  21. 

2B0\Hallasy,Robinson,ib.2S8;  [i)  See    stats.   60    Edw.   III. 

Fumess  v.  Bond,  4  Times  L.  R.  c.  6  ;  2  Ric.  II.  st.  2,  c.  3. 

457  ;  Swain  Y.  Ayres,  21 Q.  B.  D.  {k)  See  stat.  1  Ric.  II.  c.  9. 

289,  298;    Warren  v.   Murray,  {I)   Ante,    pp.   62,   74.      This 

1894,  2  Q.  B.  648.  practice  was  stopped  by  stat.  15 

(j7)  As  to  the  antiquity  of  this  Ric.  II.  c.  5. 
practice,  see  Mr.  Justice  O.  W. 

m2 
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wife  at  common  law(;;0>  feoffments  (7O  were  made  to 
others  in  order  to  make  a  settlement  of  the  land  ;  as 
where  one  enfeoffed  another  with  the  intent  that  he 
should  re-enfeoff  the  feoffor  and  his  wife  to  hold  to 
them  and  the  heirs  of  their  two  bodies,  and  that  a 
fine  should  be  levied  to  effect  the  same  purpose  ((0- 
It  appears,  too,  that  when  freeholders  could  only 
dispose  of  their  lands  by  delivering  seisin  thereof  in 
their  lifetime  (j)),  they  would  enfeoff  others,  trusting 
the  feoffees  to  dispose  of  the  land  according  to  the 
feoffor's  last  will  after  his  death,  for  instance,  in 
paying  his  debts  out  of  the  profits,  disposing  of  part 
for  the  benefit  of  his  soul,  or  making  estate  thereof  to 
his  widow  for  life  and  afterwards  to  one  of  his  sons 
in  fee  or  in  tail  (q).  Here  the  intent  would  also  be 
that  the  feoffor  should  have  the  use  of  the  land  during 
his  life  (r).  In  course  of  time  there  grew  up  a  practice 
(which  seems  to  have  been  somewhat  of  a  novelty  in 
the  reign  of  Edward  I.  {«),  but  to  have  been  well- 
known  in  the  time  of  Eichard  II.)  of  men  putting 
their  lands  into  the  possession  of  several  others 
jointly,  or  of  others  jointly  with  themselves,  with  the 
intent  that  the  feoffees  should  dispose  of  the  land 
according  to  the  feoffor's  will,  and  should  hold  the 
same,  generally,  for  his  use(0-  This  seems  to  have 
been  done,  not  only  to  gain  the  power  of  testamentary 
disposition,  but  also  to  escape  the  burdensome  inci- 
dents of  feudal  tenure;    for,   so  long  as  a  plural 

(m)  Bract,  fo.  18,  29  a.  sed  etiam  in  altima  voluntate, 

(n)  Ante,  p.  141.  dum     tamen    donator    bonam 

(o)  See    Bract,     fo.     262    a;  habeat    memoriam,    sicut    fieri 

Thomas  of  Weyland's  case.  Rot.  solet    inter    vivos  "  ;     Abbrev. 

Pari.  i.  66 ;  Madox,  Form.  Angl.  Placit.  272,  col.  1,  Suff.  rot.  17 ; 

Nos.  126,  140,  165,  170,  372,  377,  Rot.  Pari.  iii.  61 ;  Madox,  Form. 

378  ;   Bro.    Abr.   Feoffment  al.  Angl.  Nos.  8,  107,  108,  768,  776  ; 

Uses,  pi.  9  ;  F.  N.  B.  206  G. ;  P.  1  Cal.  xxi.,  xxxv. ;  2  Cal.  iii. 

&  M.  Hist.  Eng.  Law,  ii.  20  &  (r)  Litt.  s.  468. 

n.  (2),  91,  99,  102,  104.  (a)  See  Tlionias  of  Jf'eyland's 

{p)  Ante,  pp.  19,  72.  case,  Rot.  Pari.  i.  66. 

(2)  See  Bract,  fo.  41  b,  "  Et  (t)  1  Sand.  Uses,  15—19. 

hoc  non  fit  tan  turn  inter  vivos, 
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number  of  feoflfees  was  maintained,  the  survivorship 
prevailing  between  joint  tenants  (u)  prevented  the 
accrual  of  the  lord's  rights  to  relief,  wardship  and 
marriage  (x),  all  forfeiture  for  treason  or  felony  (2/), 
and  likewise  wives'  dower,  an  incumbrance  ever 
sought  to  be  evaded,  as  we  shall  see  (z).  But  for  the 
feoffor  to  secure  these  advantages,  it  was  of  course 
necessary  that  the  feoffees,  whom  he  had  trusted  with 
the  legal  possession  of  his  lands,  should  not  abuse 
the  confidence  reposed  in  them.  It  seems  at  first  to 
have  been  usual  for  persons  enfeoffed  for  a  particular 
purpose  to  plight  their  faith  to  do  the  feoffor's  will  (a) ; 
as  in  early  times  a  suit  for  breach  of  faith  could 
be  brought  in  the  ecclesiastical  courts  (b).  But  in 
matters  which  concerned  a  lay  fee  or  dealt  with 
chattels  or  debts  for  other  than  testamentary  or 
matrimonial  causes,  such  suits  were  prohibited  from 
Henry  the  Second's  reign  onward  (c).  Other  checks 
upon  feoffees  in  trust  were  also  attempted  (tZ),  but 
proved  insufficient  when  the  obligation  of  good  faith 
was  without  sanction  (e).    At  length,  in  the  reign  of 

(u)  Ante^  p.  135.  hibited ;   and  it  seems  to  have 

{x)  Ante,  p.  46.  been  common  to  submit  by  con- 

iy)  See  PU>t.   ParL   i.   66;    1  sent  to  ecclesiastical  jurisdiction 

Sand.  Uses,  67.  in  matters  of  breach  of  faith  or 

(2)  Post^  Part  I.  ch.  ziii.  agreement,  notwithstanding  that 

(a)  As  to  plighting  faith,  which  such  consent  would  not  avail  to 

stiU  survives  in  the  Church  of  stay  a  prohibition.     See  Glanv. 

England  marriage  service,  and  in  x.  12  ;  Bract.  175  a,  401,  406  b, 

the  word  affidavit,  see  L.  Q.  R.  410  b,   411  a ;    4  Matt.  Paris, 

i.  164,  169,  173;  Madox,  Form.  Chron.  Maj.  614;  Ann.  de  Bur- 

Angl.  Nos.  2,  8,  84, 142,  147, 149,  ton,   417,  423;    Madox,    Form. 

151,  ISa— 162,630,  631,674,676,  Angl.  Nos.  157—159,  161,  630, 

688 ;  P.  A  M.  Hist.  Eng.  Law,  641,  685  :  P.  &  M.  Hist.  Eng. 

ii.  186—201.  Law,  i.  108;  ii.  196—200. 

(6)  Glanv.  x.  12;  1  Roger  de  (d)  Viz.  conditions  and  cove- 

Hoveden,  RoUs  ed.  254 ;  2  R.  de  nants ;  seeL.  Q.  R.  i.  168—170  ; 

Diceto(i6id.),87;  2  Matt.  Paris,  Bract.  213  b;    17  Ass.   pi.   20; 

Chron.  Maj.  {ibid.),  368 ;  Ann.  de  34  Ass.  pi.  1 ;  Litt.  ss.  352—359 ; 

Burton  (ibid,),  256, 406  ;  Spence,  Madox,  Form.  Angl.  Nos.  126, 

Eq.  Jur.  i.  118;  P.  &  M.  Hist.  165,  170;  P.  &  M.  Hist.  Eng. 

Eng.  Law,  ii.  195  sq.  Law,  ii.  215. 

(c)  For  some  time  the  Eccle-  (e)  See  Petition  of  Commons, 

siastical  Courts  stru^led  hard  to  Rot.  Pari.  iii.  511  (4  Hen.  IV. 

maintain  the  jurisdiction  so  pro-  No.  112). 
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Henry  V.,  if  not  earlier,  relief  against  breach  of  trust 
was  sought  from  the  Chancellor  (/).  The  application 
found  favour,  either  because  the  clerical  Chancellors 
were  accustomed  to  regard  breach  of  faith  as  an 
ecclesiastical  offence  ig),  or  simply  on  account  of  the 
dishonesty  of  feoffees  appropriating  for  then*  own 
use  the  lands  conveyed  to  them  for  the  benefit  of 
others  (h).  And  thenceforward  the  protection  of 
Chancery  process  was  extended  to  all  who  claimed  the 
benefit  of  a  gift  of  lands  or  goods  to  others  in  trust  for 
the  use  of  the  donor  or  his  nominees  (t). 


Nature  of 
a  use. 


Notice  of  a 
trust. 


In  Edward  the  Fourth's  reign  the  nature  of  a 
use  (k)  (which  signified  the  interest  of  one,  to  whose 
use  others  held  lands)  was  pretty  well  settled.  He,  to 
whose  use  a  feoffment  was  made  (called  cestui  que  use), 
was  held  to  have  no  right  to  the  land  at  law :  all  he 
had  was  the  right  to  sue  the  feoffee  in  trust  personally 
in  Chancery  (Z).  He  enjoyed  a  similar  right  against 
the  feoffee's  heir  (771),  or  against  his  alienee,  even  for 
valuable  consideration,  who  took  the  land  with  notice 
of  the  trust  (n) :  but  if  the  feoffee  enfeoffed  another  of 
the  land  on  a  bond  fide  sale  without  notice  of  the  use, 
cestui  que  use  was  without  remedy  to  recover  the  land 
from  the  alienee,  though  he  might  sue  the  feoffee 
in  Chancery  for  his  breach  of  trust,  and  recover 
damages  (0).  And  the  feoffee  in  trust  was  bound  in 
equity  (that  is,  on  pain  of  being  subjected  to  the  usual 
Chancery  process  (ji)  at  suit  of  cestui  que  use)  to  allow 


(/)  Rothenhale  v.  Tfyching- 
liam,  2  CaL  iii. 

{g)  Spence,  Eq.  Jur.  i.  442— 
444;  L.  Q.  R.  i.  170. 

(/i)  Professor  Ames,  Harvard 
Law  Review,  viii.  267 ;  cf.  Bacon 
on  Uses,  15. 

(i)  SeelCal.zxi.,xxzv.,xliii., 
xlvii . ,  xlviii . ,  Ixii . ,  xc . ,  xci. ,  xci  v. ; 
2  Cal.  xix.,  xxi.,  xxiii.,  xxviii., 
xxx\'i.,  xliv.,  xlv.,  xlviii.,  li.,  Ivi., 


Ixi.,  Ixvii. 

(k)  See  Co.  Litt.  272  b. 

(/)  Y.  B.  4  Edw.  IV.  8,  pi.  9. 

(m)  2  Cal.  xxviii. ;  Y.  B.  8  Edw. 
IV.  6,  pi.  1 ;  Fitz.  Abr.  Age,  20, 
Subpoena,  14  ;  Y.  B.  22  Edw.  IV. 
6,  pi.  18. 

in)  Y.  B.  6  Edw.  IV.  7,  pi.  16. 

(o)  Fitz.  Abr.  Subpoena,  19. 

(p)  Ante,}^.  168. 
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him  to  take  the  profits  of  the  land ;  to  maintain  actions 
at  law  at  his  request  for  the  protection  or  recovery 
of  the  land  (q) ;  and  to  execute  the  estate,  that  is,  to 
dispose  of  the  land  according  to  the  directions  of 
cestui  que  use,  or  to  enfeoff  him  thereof,  should  he 
desire  it(r).  Uses  might  arise  by  express  declara- 
tion, or  by  implication.  If  a  feoffment  of  land  were 
expressly  declared  to  be  made  to  any  particular  use  or 
intent,  that  was  to  be  strictly  observed  (8).  If  no  use 
were  declared,  payment  by  the  feoflfee  of  any  sum  of 
money,  however  small,  would  raise  a  use  (as  it  was 
said)  in  his  favour  (t).  But  if  a  feoffment  were  made 
without  declaring  any  particular  intent,  and  without 
any  consideration  (that  is,  without  obtaining  anything 
in  return),  it  became  a  settled  rule  that  it  should  be 
intended  to  have  been  made  to  the  feoffor's  own  use  {u). 
A  use  was  also  raised  by  a  bargain  for  the  sale  of  lands 
and  payment  of  the  purchase  money,  upon  which  the 
Court  of  Chancery  considered  that  in  equity  the  seller 
immediately  held  the  land  sold  to  the  buyer's  use  (x). 
A  use  was  freely  alienable  without  any  formality,  for 
cestui  que  use  had  but  to  declare  his  will  concerning 
the  land  held  to  his  use,  and  the  feoffees  were  bound 
to  fulfil  it ;  so  that  he  could  always  make  a  testamen- 
tary as  well  as  any  other  disposition  of  the  use  of  the 
land  (y). 

Though  the  feoffees  to  uses  were'bound  in  equity  to  Position  of 
sllow  cestui  que  use  to  have  possession  of  the  land,  if  ^/at?a!w. 
he  desired  it,  the  Courts  of  Law  would  not  recognize 


7^, 


I  Y.  B.  2  Edw.  IV.  2,  pi.  6;  Litt.  ss.  463,  464.    It  may  be 

iw.  lY.  29,  pi.  15 ;  see  1  Cal.  inferred  from  this  that  it  was 

xlviii.  a  regular  practice  for  men    to 

(r)    1    Cal.    xc,   zciv.,    cxv.,  entrust  their  lands  to  feoffees  to 

cxvi. ;  2  Cal.  xxi.,  xxii.,  xzviii. ;  their  own  use;  Bacon  on  Uses, 

Bacon  on  Uses,  10.  21,  22. 

(«)  Y.  B.  6  Edw.  rV.  pi.  20  ;  ix)  Gilb.  Uses,  49,  60  (94,  95, 

see  Fitz.  Abr.  Subpoena,  28.  3rd  ed.). 

(t)  1  Sand.  Uses,  61,  62.  (y)  Bacon  on  Uses,  16;  ISand. 

(tt)  See  Y.  B.  11  Hen.  IV.  52,  Uses,  65. 
pi.  80 ;    5  Edw.  IV.  8,  pi.  20 ; 
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bis  poBsession  as  that  of  a  legal  freeholder  {z),  or  as 
held  otherwise  than  at  the  will  of  the  feofifees  (a). 
They  considered  that  cestui  que  use,  having  but  a 
mere  right  to  sue  the  legal  tenants  in  Chancery,  had 
no  estate  in  the  land  at  law  (6).  In  the  Court  of 
Chancery,  however,  although  the  interest  of  cestui  que 
use  was  protected  not  by  process  against  the  land  itself, 
but  only  by  process  against  the  trustee  personally,  it 
was  nevertheless  regarded  as  an  estate  in  the  land  (c). 
As  the  feoffees  were  bound  in  equity  to  execute  the 
estate  at  the  will  of  cesUci  que  use  (d),  he  was  con- 
sidered in  the  Court  of  Chancery  to  be  the  true  owner 
of  the  land,  and  to  enjoy  in  equity  such  estate  in  the 
land  as  he  would  have  had  at  law,  if  the  estate  had 
been  executed  to  him  by  conveyance  from  the  feoffees. 
Thus  it  came  about  that  there  might  be,  as  it  were, 
two  estates  in  the  same  land,  when  it  had  been 
entrusted  to  feoffees  to  uses.  There  was  the  estate 
Legal  estate,  of  the  feoffees  cognizable  at  common  law — the  legal 
estate ;  and  there  was  the  beneficial  interest  of  cestui 
que  use,  not  recognized  at  common  law,  but  protected 
in  equity  and  treated  in  courts  of  equity  as  being  a  like 
estate  in  the  use  of  the  land,  as  he  would  have  had  in 
the  land  itself,  if  his  feoffees  had  executed  the  estate 
to  him. 


Incon- 
veniences 
produced  by 
feoffments  to 
uses. 


Section  III. 

Of  the  Statute  of  Uses. 

This  system  of  entrusting  the  legal  possession  of 
lands  to  feoffees  to  uses,  while  cestui  que  use  enjoyed 
actual  possession  thereof  as  apparent  owner,  was 
certainly  advantageous  to  the  latter,  when  once  his 

i 


(0 


i)  See  L.  Q.  R.  i.  167,  168. 
a)  1  Sand.  Uses,  66  and  note 

(6)  Ante,  pp.  7,  8,  62 ;    1  Rep. 


121 ;  Bacon  on  Uses,  5. 

(c)  1  Sand.  Uses,  64. 

(d)  AnU,  p.  167. 


of  Uses. 
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interest  was  protected.  But  it  afforded  opportunities 
of  defrauding  purchasers  and  creditors ;  and,  as  we  have 
seen  (e),  it  infringed  upon  the  interests  of  the  lords  and 
the  Crown.  In  the  reigns  of  Richard  in.  and  Henry 
VII.  statutes  were  passed  for  removing  these  abuses  (/). 
But  the  remedies  so  applied  appear  to  have  proved 
insufficient;  for  in  the  next  reign  the  Statute  of 
Uses  (g)  was  passed  with  the  aim  of  entirely  extirpating 
the  evils  of  feoffments  to  uses.  By  this  statute,  after  The  statute 
an  elaborate  rehearsal  of  all  the  evils  which  the  authors 
of  the  statute  conceived  to  have  been  caused  by  the 
practice  of  making  feoffments  to  uses,  it  is  enacted  (h) 
that  when  any  person  or  persons  stand  seised  of  any 
lands  or  other  hereditaments  to  the  use^  confidence  or 
trust  of  any  other  person  or  persons,  the  persons  that 
have  any  such  use,  confidence  or  trust  (by  which  was 
meant  the  persons  beneficially  entitled)  shall  be  deemed 
in  lawful  seisin  and  possession  of  the  same  lands  and 
hereditaments  for  such  estates  as  they  have  in  the  use, 
trust  or  confidence ;  and  that  the  estate  and  possession 
of  the  persons  so  seised  shall  be  deemed  to  be  in  the 
persons  so  beneficially  entitled  after  such  manner  as 
the  latter  were  entitled  in  the  use,  trust  or  confidence. 
Like  provision  was  made  to  meet  the  case,  then 
common,  of  divers  persons  being  seised  of  any  heredita- 
ments to  the  use  of  any  of  themselves  (i).  Put  shortly, 
the  effect  of  the  Statute  of  Uses  is  this: — If  one  or 
several  be  seised  of  any  hereditaments  to  the  use  of 
another  or  others,  or  of  one  or  more  of  themselves,  the 
person  or  persons  having  the  use  of  the  same  heredi- 
taments shall  be  deemed  to  be  in  possession  thereof 
for  such  estate  as  he  or  they  has  or  have  in  the  use. 
The  statute  in  fact  executes  the  estate  (A;)  to  cestid  que 


(e)  Ante,  p.  165.  ih)  Sect.  1. 

f)  See  stats.  1  Ric.  IH.  c.  1 ;  (i)   Sect.  2.      Se€ 

en.  VII.  c.  17 ;  19  Hen.  VII.  Bacon  on  Uses,  49. 

c.  15 ;  1  Sand.  Uses,  21,  52,  53.  (k)  Ante,  p.  167. 

{g)  Stot.  27  Hen.  VIII.  c.  10. 


4  He 
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use;  that  is,  it  gives  him  the  same  estate  and  posses- 
sion at  law  as  he  would  have  if  the  feofifees  to  his  use 
had  executed  the  estate  to  him,  or  duly  made  to  him 
a  proper  legal  conveyance  of  the  land.  Thus,  if  A. 
and  B.  be  seised  of  land  in  fee  simple  to  the  use  of 
G.  and  his  heirs,  by  the  Statute  of  Uses,  C.  shall  be 
deemed  in  lawful  seisin  of  the  land  for  such  estate  as 
he  has  in  the  use  of  the  land,  and  the  estate  and 
possession  of  A.  and  B.  shall  be  deemed  to  be  in  C. 
after  such  manner  as  C.  was  entitled  in  the  use.  C. 
thus  by  force  of  the  statute  becomes  tenant  in  fee 
simple  of  the  land  at  law;  and  he  is  deemed  at  law  to 
be  in  possession  of  the  land,  though  he  may  never  have 
entered  upon,  or  even  seen  it  {I).  And  the  estate  and 
possession  of  A.  and  B.  is  altogether  taken  away  from 
them,  and  considered  at  law  to  be  in  G.  Similarly, 
if  land  be  conveyed  to  A.  and  B.  in  fee  simple  to  the 
use  of  A.  and  his  heirs,  the  Statute  of  Uses  at  once 
gives  to  A.  an  estate  in  fee  simple  in  possession  at 
law.  And  the  law  is  the  same  of  implied  uses  as  of 
uses  expressly  declared.  Thus  if  A.,  seised  of  land  in 
fee  simple,  made  a  feoffment  thereof  to  B.  and  his 
heirs,  with  due  livery  of  seisin,  but  without  considera- 
tion and  without  expressly  declaring  any  t«€  of  the 
land,  we  have  seen  (;;0  that  it  was  implied  in  law  that 
A.  should  have  the  use  of  the  land.  But  by  the 
statute  A.  having  the  use  of  the  land  is  deemed  to 
have  seisin  of  the  land  for  the  same  estate  as  he  has 
in  the  use;  and  all  B.'s  estate  and  possession  is  deemed 
to  be  in  A.  A.  therefore,  the  feoffor,  instantly  gets 
Resulting        back  all  he  gave;  and  the  use  is  said  to  result  to 

use. 

(/)  He  is,  not,  however,  deemed  Harrison  v.  Blackburn^  17  C.  B., 

to  be  in  possession  for  the  pur-  N.  S.,678.    See^non.,Cro.  Eliz. 

pose  of  maintaining  an  action  46;   Heelis  v.  Blain,  18  C.  B., 

of  trespass,  which  is  founded  on  N.  S.,  90:  Hadfield's  case,  L.  R. 

disturbance  of  the  actual  posses-  8  C.  P.  806. 

sion  of  the  land ;  Gilb.  Uses,  81  (vt)  Ante,  p.  167. 
(185,  3rd  ed.):  2  Fonb.  Eq.  12; 
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himself  (n).  The  propriety  of  inserting  in  every 
feoffment  the  words  to  the  use  of,  as  well  as  to,  the 
feoffee  is  therefore  manifest  (o).  The  Statute  of  Uses 
is  still  in  force;  and  though  it  has  failed  to  impress 
the  popular  imagination  as  vividly  as  the  Habeas 
Corpus  Act(j)),  it  forms  one  of  the  most  important 
landmarks  of  real  property  law,  and  should  be  deeply 
graven  on  every  conveyancer's  heart.  It  will  be 
observed  that  the  statute  made  it  possible  to  transfer 
the  property  in  land  from  one  to  another  by  duly 
conveying  the  estate  to  a  third  party,  to  the  use  of  ' 
the  other.  For  directly  the  third  party  became 
seised  of  the  land  to  the  other's  use,  the  Statute  of  '^ 

Uses  annexed  the  legal  estate  in  the  land  to  the  estate 
in  the  use  (q).  This  curious  result  of  the  statute 
remains  law  to  this  day,  and,  as  we  shall  see,  is  con- 
stantly applied  in  practice.  If,  therefore,  A.  convey  land 
to  B.  in  fee  simple  to  the  use  of  G.  and  his  heirs,  B., 
to  whom  the  land  is  given,  now  takes  no  estate  therein 
at  law,  but  C,  in  whose  favour  the  use  is  declared,  is  at 
once  invested  with  an  estate  in  fee  simple  in  the  land. 
The  words  to  the  use  of  are  now  almost  universally 
employed  when  it  is  intended  that  an  estate  in  the  land 
shall  vest  in  any  person  by  force  of  the  Statute  of 
Uses:  but  "upon  confidence"  or  "upon  trust  for*' 
would  answer  as  well,  since  all  these  expressions  are 
mentioned  in  the  statute. 


Section  IV. 

Of  Tiiists  after  the  Statute  of  Uses. 

The  Statute  of  Usee  did  not  apply  to  every  kind  of 
trust  of  land.    When  one  was  enfeoffed  of  land,  not 


(n)  See  1  Sand.  Uses,  99  sq.      iv.  488. 

io)  Ante,  p.  146. 

Ip)  See  Black.  Comm.  iii.  135, 


\o)  Ante,  p.  U6^  (q)  Ante,  p.  169. 
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Special 

trusts. 


simply  to  another's  use,  but  for  some  special  use  or 
trust  imposing  an  active  duty  on  the  feoffee  (as  to  sell 
land  or  pay  debts  out  of  the  profits),  it  was  held  that 
no  estate  could  be  executed  by  the  statute,  so  as  to 
deprive  him  of  the  legal  ownership,  without  which  he 
could  not  perform  his  trust  (r).  Thus  the  Chancery 
jurisdiction  over  special  trusts  remained  unaffected  by 
the  statute.  Nor  did  the  Act  apply  to  trusts  of  terms 
of  years  or  other  chattels;  for  it  only  spoke  of  persons 
seised  of  lands  for  others'  use  (s).  But  in  the  case  of 
trusts  of  freeholds  for  others'  use  simply,  the  estates 
in  the  use,  being  turned  into  legal  estates  by  the 
statute,  were  withdrawn  from  the  Chancellor's 
exclusive  jurisdiction.  In  this  respect  therefore  the 
Act  at  first  succeeded  in  effecting  its  designers'  object. 
But  after  the  lapse  of  about  a  century  (f),  the  active 


(r)  1  Spence,  Eq.  Jur.  466; 
1  Sand.  Uses,  243  sq. 

(s)  Poph.  76 ;  Bacon  on  Uses, 
42.  Nor  did  the  Act  apply  to 
copyholds;  Co.  Cop.  s.  54. 

(f)  In  this  I  follow  the  opinion 
expressed  by  Professor  Ames  in 
the  Green  Bag,  iv.  81.  He 
alleges  in  proof : — (1)  The  absence 
of  all  mention  in  the  writings  of 
Coke  and  Bacon,  and  in  the  cases 
asserting  the  doctrine  of  no  use 
upon  a  use,  that  the  second  use 
was  enforceable  in  equity  as  a 
trust;  Bro.  Abr.  Feoffment  al. 
Uses,  pi.  54 ;  Moore,  45,  pi.  188 ; 
Dillon  V.  Freine,  Popn.  81; 
Stoneley  v.  Bracebridge,  1  Leon. 
6;  Read  v.  Nash,  ib,  148; 
Girland  v.  Sliarp,  Cro.  Eliz.  382; 
Hore  V.  Dix,  1  Sid.  26;  Tippin  v. 
Cosin,  Carth.  273.  (2)  The  denial 
of  relief  in  equity  upon  an  express 
simple  trust  against  a  cestui  que 
use  taking  the  legal  estate  under 
a  use  raised  by  payment  of 
money;  Crompton,  Courts,  54  a; 
Cary,  19;  Holloway  v.  Pollard, 
Moore,  761,  pi.  1054.  (3)  That 
simple  trusts  being  in  effect  uses 
would  have  been  forfeitable  for 
treason  under  stat.  33  Hen.  VIII. 


c.  20;  but  it  was  agreed  about 
1595  that  no  use  could  be  for- 
feited, as  aU  uses  of  freehold 
were  then  executed  in  possession 
by  the  statute;  1  And.  294. 
Professor.  Ames  understands  the 
dictum  in  R.  v.  Daccombc,  Cro. 
Car.  513,  of  special  trusts,  and 
Coke's  remarks  in  Foord  v. 
Hoskins,  3  Bulst.  336,  337,  as 
made  of  uses  before  the  statute. 
(4)  That  the  first  mention  of 
relief  in  equity  in  case  of  a 
use  upon  a  use  is  in  Sam- 
back  V.  Dalton,  Tothill,  pi.  168 
(apparently  about  1634;  see  1 
Spencer,  Eq.  Jur.  491,  n.) ;  and 
that  a  distinction  was  long  taken 
between  cases  where  the  first 
use  was  raised  by  money  pay- 
ment, and  where  both  uses 
were  expressly  and  gratuitously 
declared ;  see  Compleat  Attorney 
(1666),  p.  265;  Shepp. Touch,  507, 
510;  Ash  V.  Gallen,  1  Ch.  Ca. 
114;  Gilb.  Uses,  162;  and  that 
the  novelty  of  relief  in  equity  in 
case  of  a  use  upon  a  use  is  shown 
by  the  express  mention  of  the 
fact  in Dawv.  Newborough (1115), 
Com.  242. 
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exercise  of  the  Chancery  jurisdiction  over  such  trusts 
was  revived,  and  estates  in  equity  only,  since  known 
as  trust  estates,  again  arose  and  have  continued  to 
the  present  day.  The  necessity  for  the  Chancellor's 
interposition  was  caused  by  the  doctrine  established  in 
the  courts  of  common  law  that  there  can  be  no  u$e  upon  No  use  upon 
a  use,  or  that  when  the  statute  has  once  transferred  the  *  ^^®* 
legal  estate  in  land  to  a  person  in  whose  favour  a  use 
is  raised,  it  will  have  no  further  operation;  so  that  no 
uses  or  trusts  of  the  land  in  the  hands  of  cesttd  que  7t8e 
will  take  effect  as  estates  at  law.  This  doctrine  is 
based  upon  a  rule  laid  down  before  the  Statute  of 
Uses  that  if  one  bargained  and  sold  land  to  another 
to  the  use  of  the  bargainor,  or  of  some  third  person, 
as  a  use  was  implied  in  the  bargainee's  favour  by  his 
payment  of  the  consideration  (ti),  the  use  declared  was 
void  for  repugnancy  (^).  Soon  after  the  statute  the 
same  rule  was  applied  in  a  similar  case,  in  which  it 
was  considered  that,  as  the  use  raised  in  the  bargainee's 
favour  was  the  effective  use,  the  other  being  repug- 
nant and  void,  the  statute  executed  the  estate  in  the 
bargainee  (y).  It  was  also  determined  that,  in  case 
of  a  conflict  between  two  uses  expressly  declared  (as 
where  land  was  given  to  feoffees  to  the  use  of  A.  in 
fee  to  the  use  of  B.  in  fee),  since  a  use  is  the  right  to 
take  the  profits  of  land^  and  if  one  have  this  right 
another  cannot,  the  second  use  was  void  for  repugnancy 
to  the  use  first  declared.  In  such  a  case,  therefore,  the 
effect  of  the  statute  was  to  annex  the  legal  estate  to 
the  first  use  (z).     But  after  a  time  the  reason  of  these 


(u) 


Ante,  jf.  161.  165;  1  And.  37  (pi.  96),  313;  2 
Bro.  Abr.  Feoffment  aL  And.  136. 
Uses,  40;  Gilb.  Uses,  161.  For  (z)  See  2  And.  186;  Moore, 
the  explanation  here  given  of  45,  pi.  138 ;  Daw  v.  Newboroughj 
the  doctrine  of  no  use  upon  a  Comyns,  242;  A.-G.  v.  Scott,  Ca. 
use  I  am  indebted  to  an  article  t.  Talb.  138.  So  if  land  be  con- 
by  Professor  Ames,  in  the  Green  veyed  unto  and  to  the  use  of  A. 
Bag,  iv.  81.  and  his  heirs  to  the  use  of  B. 
(y)  Bro.  Abr.  Feoffment  al.  and  his  heirs,  in  which  case  A. 
Uses,  54 ;   TyrreVa  casCf  Dyer,  takes  the  legal  estate  at  common 


174  OF  CORPOREAL  HEREDITAMENTS. 

decisions  seems  to  have  been  overlooked,  and  the 
doctrine,  that  the  law  admits  no  use  upon  a  use,  was 
propounded  as  an  arid  dogma  (a).  In  this  shape  it 
is  still  law  (h) ;  so  that  if  at  the  present  time  land  be 
conveyed  to  A.  and  his  heirs  to  the  use  of  B.  and 
his  heirs  to  the  use  of  C.  and  his  heirs,  only  the  first 
use,  that  declared  in  B.'s  favour,  will  be  executed  by 
the  statute;  that  is  to  say,  the  statute  will  annex 
the  legal  estate  to  the  first  use,  so  that  B.  shall  have 
the  fee  simple  at  law,  but  it  will  have  no  further 
operation ;  and  C.  will  therefore  take  no  estate  at  all 
at  law. 

The  practice  Now,  it  seems  that  conveyancers  soon  began  to 
statute.^  make  a  servant  of  the  statute  by  limiting  lands  to 
feoffees  and  their  heirs  to  the  use  of  others,  with  the 
express  purpose  of  causing  the  legal  estate  to  be 
executed  to  the  cesfid  que  use.  But  it  does  not  appear 
that  the  Statute  of  Uses  was  immediately  evaded  by 
the  device  of  limiting  a  use  upon  a  use,  in  order  that 
the  first  cestui  que  use  should  take  the  legal  estate  by 
virtue  of  the  statute,  and  the  second  enjoy  the  benefit 
of  a  trust  enforceable  in  equity.  On  the  contrary,  the 
statute  seems  to  have  given  a  death-blow  to  the  prac- 
tice of  landowners  enfeoffing  trustees  to  hold  to  their 
use  generally.  After  the  Act,  conveyancers  cast  about 
in  search  of  new  methods  of  dealing  with  land,  and. 
eventually  they  used  the  statute  as  the  means  of 
carrying  out  the  modern  system  of,  settlement  <c), 
which  was  effected  by  the  limitation  of  a  Mries  of 
successive  uses  intended  to  be  turned  into  legal  estates 

law,  the  Statute  of  UBes  will  not  PassingJumit  nbi  sup. 

operate  to  give  the  legal  estate  (6)   Cooper  v.  Kynock,  L.  R. 

to  B. ;  Doe  d.  Lloyd  v.  Passing-  7  Ch.  398. 

ham,  6  B.  &  C.  805.  (c)  Ante,  pp.  98,  110,  116.  A 

(a)  See  Hardwicke,  C,  Hop-  n.  (/).     It  was  only  by  means  of 

kins  V.   Hopkins,  1    Atk.   591 ;  the  Statute  of  Uses  that  express 

Sugden's  note  to  Gilb.  Uses,  161  powers  of  leasing  or  sale  could 

(p.  347, 3rd  ed.) ;  Doe  d.  Lloyd  v.  be  created  ;  post,  pt.  ii.,  ch.  3. 
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by  the  statute  (d).  This  system  quite  superseded  the 
practice  of  giving  the  whole  estate  in  fee  simple  to 
trusted  friends,  who  should  be  tenants  of  the  land  at 
law,  but  hold  it  upon  trust  for  others  in  equity.  Still, 
cases  apparently  arose,  some  time  after  the  Statute  of 
Uses,  in  which  it  was  desired  to  place  freeholds  in  the 
hands  of  trustees  for  others  simply.  The  expedient 
was  then  tried  of  limiting  a  use  upon  a  use;  and 
application  was  made  to  the  Chancellor  to  enforce  the 
second  use  as  a  trust  (e).  The  case  fell  within  the 
same  principle  as  had  originally  prevailed  in  deter- 
mining that  Chancery  process  should  issue  against 
any  person  who  committed  a  breach  of  trust  reposed 
in  him  with  regard  to  property  of  which  he  was 
made  the  legal  owner.  And  it  became  established, 
accordingly,  that  trusts  should  be  equally  enforced  in 
equity  when  the  trustee  became  possessed  of  the  land 
by  the  operation  of  the  Statute  of  Uses,  as  when  he 
took  the  estate  at  common  law(/).  If,  therefore, 
lands  be  conveyed  to  A.  and  his  heirs  to  the  use  of 
B.  and  his  heirs  to  the  use  of  or  in  trust  for  C.  and 
his  heirs,  though  B.  will  become  tenant  in  fee  simple 
at  law  under  the  Statute  of  Uses,  yet  in  equity  he 
will  be  bound  to  hold  the  land  and  apply  its  profits 
for  C.'s  use ;  and  C.  will  be  considered  to  be  in 
equity  the  owner  of  the  land.  In  this  way,  equitable 
-estates  in  land  (g)  were  completely  re-established. 
Here  it  may  be  noted  that,  since  the  above  doctrines 

{d)  The  course  of  conveyancing  cedent  of  a  deed  limiting  ^  trust 

practice    after,  the    statute    is  of  lands  for  others'  use  simply^ 

shown  in  Phaer's  Book  of  Pre-  by  way  of  use  upon  a  use.    West 

cedents  (1561)  and  West's  Sym-  has  a  precedent    (§  289)  of   a 

bokeography  (1605),  Part  1.     In  feofhnent  to  twelve  persons  and 

the    latter    hook    we    see     the  their  heirs  to  their  and  their 

beginning    of    the  -practice    of  heirs'  own  use  on  a  special  trust ; 

limiting  lands  to  unborn  sons  see  also  §  284. 

successh'ely  in  tail  after  their  (e)    See  antCj  p  172,  n.  (Q. 

father's  life  estate;   see  §§  84,  (/)  See  ante,  p.  166. 

87,  89,  266,  287.     The  former  {g)  Ante,  p.  168. 
book  does  not  contain  any  pre- 
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have  become  well  established,  it  has  not  been  the 
practice  to  employ  the  word  use  when  intending  to 
create  a  trust  enforceable  in  equity.  And  it  is  usually 
expressed  that  lands  shall  be  held  to  the  xise  of  any 
one,  only  when  it  is  intended  that  he  shall  take  the 
legal  estate  therein.  To  impose  a  trust,  it  is  generally 
declared  that  the  legal  owner  (he,  to  whose  use  the 
land  is  in  the  first  place  given)  shall  hold  it  i;i  trust 
for  the  person  or  purposes  desired. 


Equitable 
estate. 


Trustee  and 
cestui  qve 
trust. 


An  equitable  or  trust  estate,  then,  is  the  name 
given  to  the  interest  of  one,  in  trust  for  whom  another 
holds  lands  as  legal  owner.  In  such  a  case  the  holder 
of  the  legal  estate  (/i)  in  the  land  is  called  the  trustee ; 
while  the  person  beneficially  entitled  is  called,  in  law 
French,  cestui  que  trust.  The  nature  of  a  trust  estate, 
since  the  Statute  of  Uses,  is  similar  to  that  of  a  use 
of  lands  before  the  statute  (i).  Thus  trusts  are  still 
either  special  or  simple  (A).  Of  the  special  trust, 
where  the  trustee  has  an  active  duty  to  perform,  as  to 
sell  lands  and  distribute  the  proceeds  of  sale  among 
specified  persons,  no  more  need  be  said  than  that  in 
such  a  case  the  estate  is  not  executed  by  the  Statute 
of  Uses  {l)j  and  it  is  the  trustee's  duty  to  perform 
exactly  the  will  of  the  person  who  has  created  the 
trust,  as  declared  at  the  time  of  its  creation  (771).  In 
simple  trusts,  where  one  is  a  trustee  of  land  for 
another  simply,  the  trustee  is  bound,  as  in  the  case 
of  the  old  uses  (n),  to  maintain  actions  for  the  defence 
of  the  land,  to  allow  cestui  que  trust  to  have  possession 
and  take  the  profits  thereof,  and,  if  the  trust  be  for 
cestui  que  ti'ust  in  fee  simple,  to  convey  the  legal  estate 
in  the  land  as  he  shall  direct,  or  to  him,  if  he  desire 


(h)  Ante,  p.  168. 
(i)  1  Sand.  Uses,  266 ;  Lewin 
on  Trusts,  ch.  i. ;  ante,  p.  166. 
(k)  Lewin  on  Trusts,  ch.  ii. 
(Q  Ante^   p.   172;   Lewin   on 


Trusts,  ch.  zii.  s.  1  (I.  §  2). 

(w)  See  Lewin  on  Trusts, 
ch.  z\'ii.,  xviii.,  xziii.  s.  1,  §  3» 
xxvi.  8.  2. 

(n)  Ante,  p.  166. 
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it  (o).     Furthermore,  the  nature  of  a  trust  estate 
remains  the  same.    Strictly  speaking,  it  is  but  a  right 
against  the  trustee  personally.     It  has  been  estab- 
lished, however,  that  the  trust  is  so  far  annexed  to 
the  trustee's  estate  that,  as  a  general  rule,  all  persons 
who  acquire  that  estate  are  bound  by  the  trust.   Thus 
the  trust  may  be  enforced  against  all  persons  who  may 
take  the  trustee's  estate  by  act  of  law  or  gratuitous 
conveyance  from  him ;   as  his  heirs,  creditors,  and 
devisees  (p).     So  purchasers  having  actual  or  con- 
structive notice  of  the  trust  are  bound  by  it  (q).    But  . 
if  the  trustee  convey  the  trust  estate  to  a  bond  fide 
purchaser  for  value,  who  has  no  notice  of  the  trust, 
the  latter  will  not  be  bound  thereby,  but  will  be 
entitled  to  retain  and  enjoy,  for  his  own  benefit,  the 
legal  ownership  he  has  acquired  from  the  trustee. 
For  in  such  a  case,  cestui  que  trust  has  no  equity 
against  him,  but  can  only  sue  the  fraudulent  trustee 
for  his  breach  of  trust  under  the  Court's  equitable 
jurisdiction  (r).      It    is    not  until  we  examine  this 
apparent  exception  to  the  rule  that  the  nature  of  a 
trust  estate  is  made  plain.    We  then  see  that  it  is  not 
a  true  right  of  ownership,  enforceable  against  the 
land  directly,   without  the  intervention  of  another 
person's  action,  and  maintainable  against  all  other 
persons  whomsoever ;  but  is  properly  a  mere  obliga- 
tion incumbent  on  the   legal   owner  of  land,  and 
enforceable  against  some,  but  not  all,  of  those  who 
succeed  to  his  'estate  («).    As  has  been  already  indi- 
cated, however  (t),  notwithstanding  this  liability  of 
cestui   que   trust  to  be  wrongfully  deprived   of    his 
interest  in  the  land  by  the  fraudulent  dealings  of  l^is 

(o)  Lewin  on  Trusts,  ch.  xxvi.  (r)   WilUmghby  v.  WiUoughby^ 

8.  1  (iHt,  §  1,  &  2nd,  §  1),  xxix.  1  T.  R.  763, 771—778  ;  Lewin  on 

(2nd,  §  1).  Trusts,  ch.  xxx.  s.  1  (1st),  §§  1, 

(p)  Lewin  on  Trusts,  ch.  zii.  8,  4,  &  s.  3,  §  4. 

6.  3.  (s)  See  Lewin  on  Trusts,  ch.  i. 

($)  Lewin  on  Trusts,  ch.  zzz.  {t]  Ante,  p.  168. 
8.  1  (1st). 

w.ap.  N 
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Creation  of 
trusts. 


Implied 
trusts. 


Resulting 

trusts. 


trustee,  he  is  considered  to  be  in  equity  the  owner  of 
the  land,  as  against  all  persons  bound  by  the  trusty  and 
his  beneficial  interest  is  treated  as  being  in  equity  an 
estate  in  the  land  (u). 

Trusts  of  property  may  be  created  by  act  of  the 
parties  or  operation  of  law.  Express  trusts  are  created 
either  by  duly  conveying  the  legal  interest  in  the 
property  to  others  on  trust  for  the  persons  desired  to 
be  benefited,  or,  without  any  transfer  of  the  legal 
ownership,  by  the  owner  declaring  that  he  will  hold 
the  property  on  trust  for  them.  When  a  declaration 
of  trust  has  been  duly  made,  either  with  or  without 
a  conveyance  of  the  legal  interest,  the  trust  will  be 
enforceable  in  equity,  although  no  consideration  (j*) 
should  have  been  given  for  its  creation.  But  a  mere 
voluntary  covenant  or  promise  to  transfer  property  to 
another,  made  without  any  declaration  of  trust,  and 
not  carried  out  by  conveyance  of  the  property  at  law, 
will  not  be  specifically  enforced  in  equity  iy).  Trusts 
may  also  be  implied  in  certain  cases,  in  which  the 
acts  of  the  parties  shew  an  intention  to  create  them. 
A  sale  of  land  is  an  instance  of  this,  when  the  vendor 
is  at  once  held  to  be  trustee  for  the  purchaser  (^). 
But  no  trust  will  be  implied  from  such  a  voluntary 
covenant  or  promise  as  has  just  been  mentioned  (a). 
Trusts  are  said  to  arise  by  operation  of  law  in  the 
following  cases,  when  they  are  created  by  implication 
of  equity  without  any  expression  in  word  or  act  of 
the  parties'  intention  (6),  that  is  to  say:  (1)  Where 
an  owner  conveys  away  his  property  at  law,  but  it 
cannot  be  inferred  that  he  intended  to  dispose  of  the 
beneficial  interest  therein ;  for  instance,  where  property 


(u)  See  Lewin  on  Trusts, 
IntrocL,  ch.  xxvi.  s.  1. 

(x\  Ante,  p.  77. 

\y)  Lewin  on  Trusts,  ch.  vi. 

{z\  Lewin  on  Trusts,  ch.  viii. 
H  2. 


(a)  Richards  v.  Delbridgc, 
L.  R.  18  Eq.  11;  Lewin  on 
Trusts,  ch.  vi. 

(6)  Lewin  on  Trusts,  ch.  viii. 
n,  (1),  X.  (conclusion). 
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is  conveyed  in  trust  for  purposes  which  fail  or  do  not 
exhaust  the  whole  estate  conveyed ;  or  where  one 
makes  a  gratuitous  transfer  of  property  at  law,  but  no 
intention  of  gift  can  be  inferred.  (2)  Where  a  pur- 
chaser of  property  takes  a  conveyance  of  the  legal 
interest'  therein  in  the  name  of  another,  and  there  is 
nothing  to  shew  that  he  intended  the  other  to  benefit. 
In  these  cases  there  is  said  to  be  a  resulting  trust  in 
favour  of  the  owner  or  purchaser  (c).  (3)  If  a  trustee  Constructive 
use  his  position  of  legal  owner  to  obtain  some  valuable  *"^**' 
interest  in  property  for  himself ;  when  he  will  be  held 
in  equity  to  be  a  trustee  thereof,  constructively,  for 
those  for  whose  benefit  he  was  entrusted  with  such 
legal  ownership  (d). 

In  the  regulation  of  trust  estates  and  interests  the 
Court  of  Chancery  was  generally  guided  by  the  prin- 
ciples applicable  to  estates  and  interests  at  law(e). 
Thus  simple  trusts  created  of  real  or  personal  property  Beai  and 
confer  on  cestui  que  trust  an  interest  in  equity  of  the  estatrin 
nature  of  real  or  personal  estate,  as  the  case  may  be ;  equity. 
so  that  cestui  que  trust  of  lands  *in  fee  simple  has  an 
estate  in  equity  transmissible  to  his  heirs,  but  his 
interest  in  chattels  held  on  trust  for  him  will  pass  to 
his  executors  or  administrators  (/).  Again,  trusts 
declared  in  favour  of  one  and  his  heirs,  or  of  him  and 
the  heirs  of  his  body,  or  of  him  for  life,  will  create 
equitable  estates  in  fee  simple,  fee  tail,  or  for  life, 
analogous  to  the  legal  estates  conferred  by  similar 
limitations  (gr).  But  it  is  not  necessary,  in  making 
a  declaration  of  trust,  to  use  the  same  technical 
expressions  as  are  required  to  Umit  estates  at  law  Qi). 
Thus  equitable  estates  in  fee  simple  or  tail  may  be 

(c)  See     Lewin     on     Trusts,      on  Trusts,  ch.  vii.  s.  2,  §  1,  ix. 
^h.  ix.  s.   1,    §   19,  xiii.    (6thly)    §   24, 

(d)  Lewin  on  Trusts,  ch.  x.  xxvii.  §§  10, 11. 

(e)  1  Sand.  Uses,  269  (280,  6th  {g)  Ante,  pp.  62,  64,  87,  108, 
ed.).                                                    110. 

(/)  Ante,  pp.  19—22 ;  see  Lewin  {h)  Ante,  p.  143. 
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conferred  without  the  use  of  the  words  heirs  or  heirs 
of  the  body,  if  the  intention  be  clear  (i).  But  where 
formal  and  complete  limitations  of  the  equitable  estate 
in  land  are  made  by  deed  (fc),  an  intention  to  confer 
a  fee  must  be  clearly  expressed ;  for,  if  not,  such  a 
limitation  to  one  simply,  without  further  words,  will 
only  give  him  a  life  estate  (Q,  as  in  the  case  of  a 
similar  grant  at  law  (vi).  So  the  rule  is  that,  where 
technical  legal  terms  are  employed  in  a  declaration  of 
trust,  they  will  be  construed  in  equity  according  to 
their  technical  sense  at  law  (n).  An  exception  is, 
however,  made  in  certain  cases  of  executory  trusts  (o), 
when  the  Court  will  have  regard  to  the  intention  of 
their  author  in  construing  technical  terms  (p).  Thus 
in  the  case  of  marriage  articles,  where  an  intention  to 
provide  for  the  children  of  the  marriage  is  inferred, 
words  which  at  law  would  confer  an  estate  tail  may 
be  construed  in  equity  as  giving  merely  an  estate  for 
life,  followed  by  separate  and  independent  estates  tail 
to  the  children  of  the  donee ;  for  the  intention  would 
be  defeated  by  vesting  an  estate  tail  in  one  of  the 
parents,  who  could  at  once  bar  the  entail,  and  so 
deprive  the  children  of  all  benefit  {q).     Similar  regard 

(t)  Shep.    Touch.     (Preston's  (w)  Ante,  p.  108. 

ed.),  106;   Preston  on  Estates,  (n)  Lewin  on  Trusts,  ch.  viii. 

ii.  64 — 66;  Haynes  on  Convey-  s.  1,  §  3. 

ancing,  91,  92,  5th  ed. ;  Lewin  (o)  Trusts  are  said  to  be  execu/e^ 

on  Trusts,  ch.  viii.   s.  1,  §  1 ;  when  the  author  of  the  trust  has 

Williams,  Real  Prop.  165,  13th  made  complete  and  final  limita> 

ed. ;    Williams  on  Settlements,  tions  of    the  equitable  estate  : 

60.     It  is  submitted   that  the  they  are  called  executory  when  he 

opinion  of  these  distinguished  has  expressed  a  general  intention 

conveyancers  on  this  point  is  cor-  of  trust  for  some  person  or  per- 

rect,  and  is  not  affected  by  the  sons  to  be  carried  out  by  some 

cases  mentioned  in  note  fQ,below.  further  act  or  instrument,  with- 

(k)  If  land  be  devisea  by  wiU  out  exactly  defining  the  estates 

to  trustees  in  fee  on  trust  for  one  intended  to  be  conferred;  as  where 

simply,  without  further  words,  it  is  directed  that  property  shall 

he   takes  the  whole    beneficial  be   settled  on  certain  persons  ; 

interest ;  Lewin  on  Trusts,  ch.  Lewin  on  Trusts,  viii.  s.  1,  §  5. 
viii.  s.  1,  §  2.  {p)  Lewin  on  Trusts,  ch.  viii. 

(Q  Re    TFhiston's    Settlement  s.  1,  §§  5—25. 
1894,  1  Gh.  661,  and  cases  there  {g)  Lewin  on  Trusts,  ch.  viii. 

cited.  8.  1,  §§  6,  7, 
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to  intention  is  shewn  in  the  construction  of  implied 
trusts  (r).  Thus  an  equitable  estate  in  fee  simple  Equitable 
immediately  belongs  to  every  purchaser  of  freehold  ^pfe!^ 
property  the  moment  he  has  signed  a  contract  for 
purchase,  provided  the  vendor  has  a  good  title  (8); 
and  it  is  understood  that  the  whole  estate  of  the  vendor 
is  contracted  for,  unless  a  smaller  estate  is  expressly 
mentioned,  the  employment  of  the  word  heirs,  or  of 
other  technical  words,  not  being  essential  (t).  If, 
therefore,  the  purchaser  were  to  die  intestate  the 
moment  after  the  contract,  the  equitable  estate  in  fee 
simple,  which  he  had  just  acquired,  would  descend 
to  his  heir  at  law ;  who  would,  until  the  passing  of 
a  recent  Act  which  enacts  the  contrary  (m),  have  had 
a  right  (to  be  enforced  in  equity)  to  have  the  estate 
paid  for  out  of  the  money  and  other  personal  estate 
of  his  deceased  ancestor ;  and  the  vendor  would  be 
a  trustee  for  the  heir,  until  he  should  have  made  a 
conveyance  of  the  legal  estate,  to  which  the  heir  would 
be  entitled.  So  an  agreement  for  a  lease  for  years 
will  give  the  lessee  an  estate  in  equity  during  the 
term  (x).  Indeed  equity  regards  the  consequences  of 
any  act  directed  by  a  legal  agreement  or  a  declaration 
of  trust  as  immediate;  for  this  purpose  what  ought 
to  be  done  is  in  equity  considered  as  actually  accom- 
plished (j/).  For  example,  if  lands  be  directed  to  be  Equitable 
sold,  and  the  money  to  arise  from  the  sale  be  directed  fands^tcTbV^ 
to  be  laid  out  in  the  purchase  of  other  land  to  be  purchased. 
settled  on  certain  persons  for  life  or  in  tail,  or  in  any 
other  manner,  such  persons  will  be  regarded  in  equity 
as  already  in  possession  of  the  estates  they  are 
intended  to  have(^).    And  in  the  same  manner  if 

(r)  Ante,  p.  178.  2  Q.  B.  648. 

(«)  Sug.  V.  &  P.  174  sq.  {y)  Lewin  on  Trusts,  ch.  xzxi. 

[t)  Bower  v.  Cooper^  2  Hare,  s.  1. 

408.  (z)  Re  Cleveland's  Settled  Es- 

(u)  Stat.  40  <fe  41  Vict.  c.  84.  tates,  1898,  8  Ch.  244. 
^x)   JFarren  v.  Murray^  1894, 
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money,  from  whatever  source  arising,  be  directed  to  be 
laid  out  in  the  purchase  of  land  to  be  settled  in  any 
manner,  equity  will  regard  the  persons  on  whom  the 
lands  are  to  be  settled  as  already  in  the  possession  of 
their  estates  (a).  And  in  both  of  the  above  cases  the 
estates  tail  directed  to  be  settled  may  be  barred  before 
they  are  actually  given,  by  a  disposition,  duly  enrolled, 
of  the  lands  which  are  to  be  sold  in  the  one  case,  or 
of  the  money  to  be  laid  out  in  the  other  (6).  Many 
other  examples  of  equitable  or  trust  estates  might  be 
furnished. 

Possession  of  At  law,  the  possession  of  cestui  que  trust  in  occupa- 
JnwJ!  ^"^  ^^^^  0*  ^^®  ^^^^  ^^^  merely  that  of  a  tenant  at  will  to 
his  trustees.  Before  the  Judicature  Acts,  therefore,  if 
he  wished  to  have  the  benefit  of  a  greater  right  to 
maintain  or  recover  possession  than  is  accorded  to 
tenant  at  will  (c),  he  must  have  directed  his  trustees 
•  to  take  action  for  him,  and  must  have  sued  them 
in  a  court  of  equity  for  any  breach  of  trust  in  this 
respect  (t2).  But  the  effect  of  the  Judicature  Acts  (e) 
appears  to  be  that  the  equitable  right  to  possession 
of  land  enjoyed  by  cestui  que  trust  shall  now  be  recog- 
nized and  enforced  in  every  branch  of  the  Court,  which 
now  exercises  the  jurisdiction  of  the  old  Superior 
Courts  both  of  law  and  equity  (/). 

Free  enjoy-         As  regards  free  enjoyment,  an  equitable  tenant  in 

^ue^trtist'  *  ^®®  ^^  ^  *^^1  ^*s  as  ample  a  right  as  the  tenant  of  a 

hke  estate  at  law  (^) :  but  an  equitable  tenant  for  life 

(a)  1   Sand.   Uses,   300   (324,  Joties,  7  T.  R.  43;  Doe  d.  Reade 

6th  ed.).  V.  Reade,  8  T.  R.  118;  Le^s-in  on 

(6)  Stat.  3  &  4  Will.  IV.  c.  74,  Trusts,  ch.  xxvi.  s.  1  (Ist),  §  4, 

ss.  70,  71,  replacing  7  Geo.  IV.  xxix.  (2ndly)  §  1. 

c.  45 ;  and  39  &  40  Geo.  III.  c.  56.  (e)   Ante,  p.  162. 

(c)  See    Bac.    Abr.    Trespass  (/)  JFalsh  v.  Lonsdale,  21  Ch. 

(C.  3) ;  Cole  on  Ejectment,  211—  D.  9 ;  Fumess  v.  Bond,  4  Times 

213,   287 ;    Asher  v.    Whitlock,  L.  R.  457 ;   Lowther  v.  Heaver, 

L.  R.  1  Q.  B.  1.  41  Ch.  D.  248,  264 ;   Jrarren  v. 

{d)  Doe  d.  Hodsde7i  v.  Staple,  Murray,  1894,  2  Q.  B.  648. 

2  T.  R.  684 ;  Goodtitle  d.  Jones  v.  {g)  Ante,  pp.  78, 105. 
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may  be  restrained  from  and  is  liable  for  committing 

waste  to  the  same  extent  as  a  legal  tenant  for  life  (h). 

Here  it  may  be  explained  that  a  tenant  in  fee  simple  at 

law  may  in  equity  be  subject  to  perpetual  restrictions  Restrictions 

in  the  use  of  his  land  imposed  by  his  own  agreement  ^^^^  ^^^^  ^ 

or  that  of  his  predecessors  in  title  for  the  benefit  of  the  equity. 

owners  and  occupiers  of  some  other  land ;  for  instance, 

not  to  build  over  part  of  his  land,  or  not  to  use  any 

house  thereon  as  a  public-house  or  hotel.     Such  an 

equity  may  be  enforced  by  injunction  at  suit  of  such 

owners  or  occupiers  against  the  tenant,  his  heirs  and 

assigns,  either  of  the  whole  or  part  of  his  estate, 

except  only  (as  in  the  case  of  other  equities  (i))  such 

assigns  as  have  acquired  the  land  as  purchasers  for 

value  without  notice  of  the  restriction  (k). 

Free  power  of  disposition  inter  vivos  or  by  will  has  ^0^®'^.°/ 
always  been  incident  to  a  trust  estate,  as  it  was  to  an  of  trust 
estate  in  use  before  the  statute  {t).  But  this  power  is 
of  course  commensurate  with  the  estate  of  the  cestui 
que  trust.  Thus  an  equitable  estate  tail  must  be 
barred  in  the  same  manner  as  an  estate  tail  at  law ; 
that  is  to  say,  since  1888,  by  deed  duly  enrolled  (m), 
and  previously  by  suffering  a  common  recovery  (n). 
So  cestui  que  trust  of  lands  for  life  only  can  dispose, 
for  his  own  benefit,  of  no  greater  interest  than  during 
his  own  life.  But  any  person  who  is  beneficially 
entitled  in  possession  to  an  equitable  estate  in  land 

(h)  Baker  v.  Sebright,  18  Ch.       14  App.  Cas.  12 ;   Mackenzie  v. 
D.  179 ;  Lewin  on  Trusts,  ch.       Childers,  43  Ch.  D.  266 ;  Sug.  V, 


estates. 


xxiii.  s.  1,  f|§  8, 9 ;  ante,  pp.  Ill—      &  P.  596 ;  see  Duke  of  Bedford 

'14.  V.  Trustees  of  British  Museum, 

{%}  Ante,  p.  177 ;   see  Jessel,      2   My.    &    K.   552 ;    Sayers    v. 


114.  V.  Trustees  of  British  Musezim, 

p.  177;   see  Jessel,      2   My.   &    K. 
M:  R.,  20  Ch.   D.  583 ;    Lord      Collyer,  28  Ch.  D.  103 ;  Knight 


Esher,  M.  R,,  16  Q.  B.  D.  787 ;  v.  Simmonds,  1896,  2  Ch.  294. 
liindley,  L.  J.,  ib,  788.  (I)  Ante,  p.  167  ;    Lewin  on 

{k)  See  Tulk  v.  Moxhay,  2  Ph.  Trusts,  ch.  xxvii.  ss.  1,  2. 
774 ;  BenaU  v.  Cowlishaw,  9  Ch.  (m)  Stat.  3  &  4  Will.  IV.  c.  74. 

D.  126;  11  Ch.  D.  866;  Tate  v.  ss.  1,  15,  40. 
Gosling,  11  Ch.  D.  278  ;  Auster-  (n)  Cruise  on  Recoveries,  271 ; 

berry  v.  Corporation  of  Oldham,  Lewin  on  Trusts,  ch.  xxvii.  s.  1, 

29  Ch.  D.  760 ;  Spicer  v.  Martin,  §g  5,  6 ;  ante,  pp.  93—96. 
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Alienation 
for  debt. 


Creation  and 
transfer  of 
trust  estates. 


Statute  of 
Frauds. 


in  tail  or  for  life,  now  has  the  powers  of  leasing,  sale 
and  other  powers  given  to  a  tenant  for  life  by  the 
Settled  Land  Act,  1882  (o) ;  to  give  effect  to  which, 
he  is  empowered,  equally  with  the  tenant  of  a  legal 
life  estate,  to  convey  the  settled  land  for  all  the  estate, 
which  is  the  subject  of  the  settlement  (p).  Trust 
estates  are  now  liable  to  involuntary  alienation  for 
debt,  equally  with  legal  estates :  as  will  be  further 
explained  in  treating  of  creditors'  rights  (q). 

Trusts  or  equitable  estates  may  be  created  and 
passed  from  one  person  to  another,  without  the  use 
of  any  particular  ceremony  or  form  of  words  (r). 
But,  by  the  Statute  of  Frauds  («),  it  is  enacted  (0, 
that  no  action  shall  be  brought  upon  any  agreement 
made  upon  consideration  of  marriage,  or  upon  any 
contract  or  sale  of  lands,  tenements,  or  hereditaments, 
or  any  interest  in  or  concerning  them,  unless  the 
agreement  upon  which  such  action  shall  be  brought, 
or  some  memorandum  or  note  thereof,  shall  be  in 
writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully 
authorized.  It  is  also  enacted  (ti),  that  all  declarations 
or  creations  of  trusts  or  confidences  of  any  lands, 
tenements  or  hereditaments,  shall  be  manifested  and 
proved  by  some  writing,  signed  by  the  party  who  is 
by  law  enabled  to  declare  such  trusts,  or  by  his  last 
will  in  writing;  and  further (x),  that  all  grants  and 
assignments  of  any  trust  or  confidence  shall  likewise 
be  in  writing,  signed  by  the  party  granting  or  assign- 
ing the  same,  or  by  his  last  will.  Trusts  arising  or 
resulting  from  any  conveyance  of  lands  or  tenements, 

(0)  Stat.  45  &  46  Vict.  c.  88,  (s)  29  Car.  II.  c.  8. 

88.  2  (5,  10  (i)),  68 ;  ante,  pp.  (t)  Sect.  4  ;  Sug.  V.  &  P.  c.  4, 

116—121.  pp.  121  «g. 

{p)  Sect.  20 ;  ante,  p.  121.  (m)  Sect.  7  ;  Tiemey  v.  JTood, 

(2)  Post.  Pt.  I.,  ch.  ri.  19  Beav.  880;   Dye  v.  Dye,  13 

(r)  1    Sand.    Uses,    816,    816  Q.  B.  D.  147. 

(848,  844,  6th  ed.);   Lewin  on  {x)  Sect.  9. 
Trusts,  ch.  v.,  s.  1. 
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by  implication  or  construction  of  law,  and  trusts 
transferred  or  extinguished  by  an  act  or  operation 
of  law,  are  exempted  from  this  statute  (j^).  In  the 
transfer  of  equitable  estates  it  is  usual,  in  practice, 
to  adopt  conveyances  applicable  to  the  legal  estate; 
but  this  is  never  necessary  (-?).  If  writing  is  used, 
and  duly  signed,  in  order  to  satisfy  the  Statute  of 
Frauds,  and  the  intention  to  transfer  is  clear,  any 
words  will  answer  the  purpose  (a). 

The  descent  of  an  equitable  fee  upon  intestacy  Descent  of 
follows  the  same  course  as  that  of  the  legal  fee  (6);  ^^^  * 
and,  therefore,  in  the  case  of  gavelkind  and  borough- 
English  lands  (c),  trusts  affecting  them  will  descend 
according  to  the  descendible  quality  of  the  tenure  {d). 
Formerly,  an  equitable  estate  in  fee  did  not  escheat  Formerly,  no 
to  the  lord  upon  failure  of  heirs  of  the  cestui  que  trustestate. 
trust  (e),  for  a  trust  is  a  mere  creature  of  equity,  and 
not  a  subject  of  tenure.    In  such  a  case,  therefore, 
the  trustee  held  the  lands  discharged  from  the  trust 
which  had  so  failed ;  and  accordingly  had  a  right 
to  receive  the  rents  and  profits  without  being  called  to 
account  by  any  one.    In  other  words,  the  lands  were 
thenceforth  his  own(/).    But  from  and  after  the  Law  of 
passing  of  the  Intestates'  Estates  Act,  1884  (g),  where  a^p^es  to^^ 

trust  estates. 

{y)  Sect.  8 ;  see  ante,  p.  178.  stat.  83  &  84  Vict.  c.  97,  s.  36  & 

{I)  1  Sand.  Uses,  842  [377, 5th  schedule, 
ed.) ;  Lewin  on  Trusts,  ch.  xxvii.  (b)  Ante,  p.  84,  andjpos^,  ch.  iz. 

s.  1,  §  3,  ic)  Ante,  np.  67,  69. 

(a)  Agreements,  as  a  rule,  now  (a)  1  Sand.  Uses,  270  (283, 6th 

bear  a  stamp  duty*  of  sixpence,  ed.) ;  Lewin  on  Trusts,  ch.  zzvii.,   *  Stamp 

which  may  be  denoted  by  an  s.  11.  Duty, 

adhesive  stamp,  which  is  to  be  (e)  1  Sand.  Uses,  288  (302, 5th 

canceUed  by  the  person  by  whom  ed.) . 

the  agreement  is  first  executed.  (/)  Burgess  v.  Wheate,  1  Wm. 

Declarations  of  trust  of  any  pro-  Bl.  123 ;  1  Eden  177  ;  Taylor  v. 

perty  made  by  any  writing,  not  Hay  garth,  14  Sim.  8 ;  Davall  v. 

being  a  will,  or  an  instrument  New  River  Co.,  3  De  G.  &  S. 

chargeable  with  ad  valorem  duty  394 ;  Beale  v.  Symonds,  16  Beav. 

as  a  settlement,  are  charged  with  406 ;  Oallardv.  Hawkins,  27  Ch. 

a  stamp  duty  of  lOs. ;  see  stat.  D.  298. 

54  A  66  Vict.  c.  89,  ss.  1,  7,  8,  (g)  Stat.  47  «fc  48  Vict,  c  71, 

22,    &    Ist    schedule,  replacing  s.  4  ;  passed  14th  August,  1884. 
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a  person  dies  without  an  heir  and  intestate  (A)  in 
respect  of  any  real  estate  consisting  of  any  equitable 
estate  or  interest  in  any  corporeal  or  incorporeal 
hereditament,  the  law  of  escheat  shall  apply  in  the 
same  manner  as  if  such  estate  or  interest  were  a  legal 
Treason.  estate  in  corporeal  hereditaments  (t).  Before  the 
abolition  of  forfeiture  for  treason,  it  was  the  better 
opinion  that,  in  the  event  of  high  treason  being  com- 
mitted by  the  cestui  que  trust  of  an  estate  in  fee 
simple,  his  equitable  estate  would  be  forfeited  to  the 
Crown  {k). 


Descent  of 
estate  of 
trustee. 


Failure  of 
heirs  of 
trustee. 


Trustees,  as  we  have  seen(0,  are  invariably  made 
joint  tenants.  So  that,  if  there  are  more  trustees 
than  one,  upon  the  death  of  one  of  them  the  estate 
in  any  land  subject  to  the  trust  vests  at  once  in  the 
surviving  trustees  or  trustee.  Formerly,  upon  the 
death  of  a  sole  or  sole  surviving  trustee  of  lands, 
the  legal  estate  therein  passed  to  his  devisee  or  heir 
at  law,  according  as  he  had  or  had  not  devised  the 
same  by  his  will,  in  each  case  subject  to  the  trust  (m). 
But  now,  by  the  Conveyancing  Act  of  1881,  on  the 
death  after  the  year  1881  of  a  sole  trustee  of  any 
freehold  estate  or  interest  of  inheritance  in  any  here- 
ditaments, the  same  shall,  notwithstanding  any  testa- 
mentary disposition,  devolve  to  and  become  vested  in 
his  personal  representatives,  in  like  manner  as  if  the 
same  were  a  chattel  real(n).  It  was  never  precisely 
decided,  whether,  in  case  of  the  failure  of  heirs  of  the 


(h)  See  sect.  7;  A.  O,  v. 
Anderson^  12  Times  L.  R.  622. 

(t)  See  antCj  pp.  47,  54. 

(k)  1  Hale,  P.  C.  249 ;  ante, 
pp.  48,  66. 

(/)  Ante,  p.  136. 

(m)  See  Wms.  Conv.  Stat.  171. 
On  the  death  of  a  bare  trustee 
intestate  between  the  7th  Aug., 
1874,  and  the  31st  Dec,  1881, 
any  hereditament  of  which  he 


was  seised  in  fee  simple  vested 
in  his  legal  personal  representa- 
tive ;  Stat.  38  and  39  Vict,  c  87, 
8.48. 

(n)  Stat.  44  &  45  Vict.  c.  41, 
s.  30,  amended  as  to  copyholds 
by  Stat.  67  &  68  Vict.  c.  46,  s.  88, 
replacing  50  &  51  Vict.  c.  78, 
s.  46 ;  see  Wms.  Conv.  Stat., 
170—176;  Re  Pilling' s  Trusts, 
26  Ch.  D.  432. 
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trastee  of  an  estate  in  fee  simple,  the  lord  taking  the 
land  by  escheat (o)  was  bound  by  the  trust?  for  he 
did  not  succeed  to  the  trustee's  estate,  but  claimed 
by  title  paramount  (p).  But,  since  1834,  both  the 
lord's  right  of  escheat  and  the  Crown's  right  of 
forfeiture  have  been  taken  away  by  statute  in  the 
case  of  the  failure  of  heirs  or  corruption  of  the  blood 
of  a  trustee  of  lands ;  except  so  far  as  he  himself 
might  have  any  beneficial  interest  in  such  lands  (q). 

When  lands  are  vested  in  trustees,  it  is  obvious  that  Appointment 
it  may  become  desirable  to  appoint  new  trustees  in  the  tri^tees. 
place  of  any,  who  may  die,  leave  the  country  or  become 
incapable  of  acting  in  the  trust,  or  in  other  events. 
Formerly  this  could  only  be  done  with  the  concurrence 
of  all  the  cestui  que  trusts  being  sui  juris,  or  under  the 
authority  of  the  Court  of  Chancery  (r),  or  by  virtue  of 
an  express  power  to  appoint  new  trustees  contained 
in  the  instrument,  by  which  the  trust  was  created  (a). 
As  trusts  were  generally  instituted  for  the  benefit  of 
married  women  and  children,  who,  as  we  shall  see  (t), 

(o)    Ante,  pp.  47,  64.  (q)  Stat.  4  &  5  WiU.  IV.  c.  23 

Ip)  See     liewin    on    Trusts,  replaced  by  13  &  14  Vict.  c.  60, 

Introd.  ch.  1  §  4,  and  ch.  xii.  ss.  15,  46,  47,  and  now  by  56  & 

s.  3,  §  7.  57  Vict.  c.  53,  s.  26. 

(r)  New  trustees  might  always  be  appointed  by  the  Court  of   Appointment 
Chancery,  under  its  general  jurisdiction  to  execute  trusts,  upon  the   of  new 
institution  of  a  suit  for  that  purpose :  Howard  v.  Rhodes,  1  Keen,   trustees  by 
581 ;  Coventry  v.  Coventry,  ib.  768 ;  Dodkin  v.  Brunt,  L.  R.  6  Eq.    the  Court. 
580.     The  Trustee  Acts,  1860  and  1862,  empowered  that  Court  to 
make  an  order  appointing  new  trustees,  upon  petition;  stats.  13  & 
14  Vict.  c.  60,  s.  82 ;  15  &  16  Vict.  c.  55,  s.  9,  now  replaced  by  66  & 
57  Vict.  c.  63,  8.  26  ;  and  this  jurisdiction  may  now  be  exercised  by 
a  judge  in  chambers  on  summons;  B.  S.  C,  June,  1889,  Order  LV. 
rtde  13  a  ;  W.  N.,  29th  June,  1889.     The  Court  may  appoint  a  new 
trustee  in  the  place  of  a  trustee  convicted  of  felony,  or  adjudged 
bankrupt ;  stat.  66  &  67  Vict.  c.  63,  s.  25,  replacing  15  &  16  Vi6t. 
c.    65,  8.  9;  46  &  47  Vict.   c.   52,  s.   147.     Since  1860,  trustees 
appointed  by  the  Court  have  had  the  same  powers  in  all  respects 
as  the  original  trustees:  stat.  66  &  67  Vict.  c.  53,  s.  37,  replacing 
44  &  46  Vict.  c.  41,  8.  33  ;  23  &  24  Vict.  c.  145,  s.  27 ;  Wms.  Conv. 
Stat.,  181. 

(«)  See  Lewin  on  Trusts,  ch.  (t)  Post,  ch.  xii. 

XXV.,  xxix. 
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were  not  sui  juris,  it  was  the  practice,  until  the  year 
1860,  to  insert  such  an  express  power  in  every  well- 
drawn  deed  or  will  creating  a  trust  (tt)-  In  I860,  an 
Act  passed  giving  a  statutory  power  to  appoint  new 
trustees,  which,  however,  was  applicable  only  in  ease 
of  instruments  executed  after  the  Act  (a:).  But  the 
Conveyancing  Act  of  1881  (t/)  substituted  provisions 
for  the  appointment  of  new  trustees  applicable  to  trusts 
created  either  before  or  after  its  commencement ;  and 
these  provisions  are  now  re-enacted  in  the  Trustee 
Act,  1898  (z).  Under  this  Act,  where  a  trustee  is  dead, 
or  remains  out  of  the  United  Kingdom  for  more  than 
twelve  months,  or  desires  to  be  discharged  from  the 
trusts  or  powers  reposed  in  or  conferred  on  him,  or 
refuses  or  is  unfit  to  act  therein,  or  is  incapable  of 
acting  therein,  then  the  person  or  persons  nominated 
for  this  purpose  (a)  by  the  instrument,  if  any,  creating 
the  trust,  or  if  there  is  no  such  person,  or  no  such 
person  able  and  willing  to  act,  then  the  surviving  or 
continuing  trustees  or  trustee  (h)  for  the  time  being, 
or  the  personal  representatives  of  the  last  surviving 
or  continuing  trustee,  may,  by  writing,  appoint  a 
new  trustee  or  new  trustees.  Every  new  trustee  so 
appointed  is  at  once  invested  with  the  same  powers  as 
an  original  trustee  (c).  On  an  appointment  of  a  new 
trustee,  the  number  of  trustees  may  be  increased.  It 
is  not  obligatory  to  appoint  more  than  one  new  trustee, 
where  only  one  trustee  was  originally  appointed,  or  to 
fill  up  the  original  number  of  trustees,  where  more 
than  two  trustees  were  originally  appointed ;  but  in 

(u)  Davidson,  Free.  Conv.  vol.  excluded  or  varied  by  the  terms 

iii.,  pp.  228,  721,  8rd  ed. ;  Wil-  of  the  instrument  creating  the 

liams  Aeal  Prop.,  176, 18th  ed.  trust ;  see  sub-s.  5. 

{^x}  Stat.  28  <K  24  Vict.  c.  145,  (a)    See    Be    Wheeler   d    De 

Ks.    27,   84;  passed   2dth  Aug.,  i^ocy^ou;,  1896,  1  Gh.  315. 
1860.  (6)  Including  a  refusing  or  re- 

[y)  Stat.  44  &  45  Vict.  c.  41,  tiring  trustee,  if  willing  to  act 

s.  51.  in  appointing  a  new  one  ;  s.  10, 

(2)  Stat.  56  &  57  Vict.  c.  58,  sub-s.  (4). 
8.  10.     These  provisions  may  be  (c;  Sect.  10,  sub-s.  (3). 
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the  latter  case,  there  must  be  at  least  two  trustees  to 
perform  the  trust  (rf). 

Formerly  a  trustee  could  only  retire  and  be  dis-  Retirement  of 
charged  from   a  trust  once  accepted — (1)  with   the  *^^*^®®- 
concurrence  of  all  the  cestui  que  trusts  being  sui  juris  ; 

(2)  under  the  authority  of  the  Court  of  Chancery ;  or 

(3)  by  the  appointment  under  an  express  or  statutory 
power  of  a  new  trustee  in  his  place  (e).  But  now,  by 
the  Trustee  Act,  1893  (/),  replacing  a  provision  of  the 
Conveyancing  Act  of  1881  (g),  where  there  are  viore 
than  two  trustees,  a  trustee  may  retire  and  be  dis- 
charged from  the  trust,  without  any  new  trustee  being 
appointed  in  his  place,  upon  his  declaring  by  deed  his 
desire  to  be  discharged,  and  his  co-trustees,  and  such 
other  person,  if  any,  as  may  be  empowered  to  appoint 
trustees,  consenting  by  deed  to  his  discharge. 

The  mere  appointment  of  a  new  trustee  does  not  Vesting  trust 
give  him  the  legal  estate  in  the  lands  subject  to  the  new^tmstees. 
trust ;  and  it  was  formerly  necessary  for  the  persons 
who  were  trustees  when  the  appointment  was  made,  to 
execute  a  conveyance  of  their  estate  in  any  land  sub- 
ject to  the  trust  to  the  new  trustee  and  the  continuing 
trustees  (A).    In  deeds  of  appointment  of  a  new  trustee  ^^y  ^e  now 

m&de  simnlv 

and  of  discharge  of  a  retiring  trustee  executed  after  by  a  deciara- 
the  year  1881,  the  estate  in  any  land  subject  to  the  *^°^* 
trust  may  be  vested  in  the  future  trustees  simply  by  a 
declaration  to  that  effect  made  by  the  proper  persons 
without  any  conveyance.     For,  by  the  Trustee  Act, 
1893  (i),  replacing  a  provision  of  the  Conveyancing  Act 

(<2)   Sect.   10,  sub-s.   (2).    An  8.11,theprovi8ions  of  which  may 

appointment  ol  a  new  trustee  is  be  excluded  or  varied  by  the  terms 

charged  with  a  stamp  duty  of  of  the  instrument  creating  the 

105. ;   Stat.  54  &  55  Vict.  c.  39,  trust ;  see  sub-s.  8. 

g.  1,  &  1st  schedule,  replacing  (^)  Stat.  44  &  45  Vict,  c  41,  s.  32. 

83  d;  34  Vict.  c.  97,  schedule.  (h)  See  Warburton  v.  SandySy 

(e)  See  Lewin  on  Trusts,  ch.  14  Sim.  622. 

XIV.  (i)  Stat.  56  &  57  Vict.  c.  63, 

(/)  Stat.  66  &  57  Vict.  c.  53,  8. 12. 
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of  1881  (fc),  where  a  deed  by  which  a  new  trustee  is 
appointed  contains  a  declaration  by  the  appointor  te 
the  effect  that  any  estate  or  interest  in  any  land  sub- 
ject to  the  trust  shall  vest  in  the  persons  who  by 
virtue  of  the  deed  become  and  are  the  trustees  for 
performing  the  trust,  that  declaration  shall,  without 
any  conveyance,  operate  to  vest  that  estate  or  interest 
in  those  persons  as  joint  tenants  and  for  the  purposes 
of  the  trust.  And  where  a  deed,  by  which  a  retiring 
trustee  is  discharged  under  the  same  Act,  contains  a 
similar  declaration  by  the  retiring  and  continuing 
trustees,  and  by  the  other  person,  if  any,  empowered  to 
appoint  trustees,  that  declaration  shall,  without  any 
conveyance,  operate  to  vest  in  the  continuing  trustees 
alone  as  joint  tenants,  and  for  the  purposes  of  the 
trust,  the  estate  and  interest  to  which  the  declaration 
relates  (0- 

Vesting  It  is  not  always  possible  to  obtain  the  concurrence 

orders.  ^j  ^^^q  person  entitled  to  the  legal  estate  in  land  subject 

to  a  trust,  when  it  is  wished  to  vest  the  estate  in  new 
trustees.  Provision  has,  therefore,  been  made  by 
statute  (m),  that  in  certain  cases  an  order  of  Court 
may  be  made  vesting  any  lands  subject  to  a  trust  in 
such  persons  and  for  such  estate  as  shall  be  directed. 
Such  an  order  may  be  obtained  if  the  person  seised  or 
possessed  of  lands  on  trust  be  a  lunatic,  or  an  infant, 
or  out  of  the  jurisdiction  or  not  to  be  found,  or  refuse 
to  convey,  and  in  one  or  two  other  cases ;  and  the 

(k)  Stat.  44  &  45  Vict.  c.  41,  105.  ;  see  stat.    54  &  55   Vict, 

s.  84.  c.  39,  B.  62,  replacing  33  <!k  34 

(I)   These    provisions    do  not  Vict.  c.  97,  s.  78 ;  Hadgett  v.  Corn- 
extend  to  any    legal  estate  or  missioners   of  Inland  Revenue, 
interest    in    copyhold    or    cus-  3Ex.  D.  46;  ante,  p.  189,  n.  (c?) 
tomary  land,  or  to  land  conveyed  {nC\  Stats.  53  Vict.  c.  5,  s.  185 
by  way  of  mortgage  for  securing  56    ^  57    Vict.    c.    58,   s.  26  , 
money    subject    to    the    trust ;  replacing    13    &    14    Vict,    ci 
Stat.  56  &  57  Vict.  c.  53,  s.  12,  60 ;    15    <fe    16    Vict.    c.    55 ; 
sub-8.  (3).    A  conveyance  of  pro-  which  replaced  11  Geo.  FV.  &  1 
perty  made  for  effectuating  the  Will.  IV.  c.  60,  4  &  5  Will.  IV. 
appointment  of  a  new  trustee  is  c.  23,  and  1  &  2  Vict.  c.  69. 
charged  with  a   stamp  duty  of 
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order  has  the  effect  of  a  conveyance  (7i).  It  must 
now  be  made,  in  the  case  of  lunacy,  by  the  Judge 
in  Lunacy  (o) ;  in  other  cases,  in  the  Chancery 
Division  (p).  A  similar  order  may  be  made,  vesting 
lands  in  the  future  trustees,  on  or  after  an  appoint- 
ment of  new  trustees  by  the  Court  (g).  Since  1865, 
the  County  Courts  have  had  the  jurisdiction  of  the  County 
Court  of  Chancery  to  enforce  the  execution  of  trusts  ^^^^' 
and  under  the  Trustee  Acts,  in  cases  concerning  trust 
property  to  the  value  of  ^6500  (r). 

The  Judicial  Trustees  Act,  1896  («),  empowers  the  Judicial 
Court  (t),  on  the  application  of  a  person  creating  or  *^^^^®' 
intending  to  create  a  trust  or  of  a  trustee  or  beneficiary, 
to  appoint  a  judicial  trustee  of  the  trust  (who  is  to  be 
subject  to  the  control  and  supervision  of  the  Court  as 
an  officer  thereof,  and  may  be  remunerated),  either 
jointly  with  any  other  person  or  a  sole  trustee,  and,  if 
sufficient  cause  is  shewn,  in  the  place  of  all  or  any  of 
the  existing  trustees. 

It  remains  to  add  that,  though  the  Judicature  Acts 
provided  for  the  direct  recognition  and  enforcement  of 
equitable  rights  in  the  courts  thereby  established,  which 
are  courts  of  law  as  well  as  of  equity  (u),  they  have  not 
altered  the  nature  of  an  equitable  estate  (x) .    The  terms 

(n)  See  stats.  53  Vict.  c.    6,  (r)  Stats.  66  <fe  57  Vict.  c.  53, 

8.  135  (3)  ;  56  &  57  Vict.  c.  63,  s.  46  ;  51  &  62  Vict.  c.  43,  s.  67 ; 

8.  32.    The  order  is  chargeable  replacing  28  &  29  Vict,  c  99, 

with    stamp    duty    as    a    con-  s.  1 ;  30  &  31  Vict.  c.  142,  s.  9. 

veyance  ;  ante,  note  [1).  {a)  Stat.  59  &  60  Vict.  c.  35, 

'{o)   See  Stat.    53   Vict.   c.  5,  s.  1,  to  come  into  operation  on 

S8.  135,  342 ;  Rules  in  Lunacy,  the  1st  May,  1897. 

1890,  Nos.  65—57  ;  W.  N.  26th  (t)  That  is,  the  High  Court,  a 

July,  1890.  Palatine  Court  as  respects  trusts 

(p)  Ante,  p.  162.     But   such  within  its  jurisdiction,  or  any 

orders  may  be  made  as  to  lands  county  court  judge  to  whom  the 

in  the  counties  of  Lancaster  or  jurisdiction  may  be    assigned  ; 

Durham,  by  the  Chancery  Courts  sect.  2. 

of  those  counties  ;  stat.  56  &  57  {u)  Ante,  p.  162. 

Vict.  c.  58,  8. 46.  (x)  Clements  v.  Matthews,  11 

iq)  Stat.  66  &  67  Vict.  c.  63,  Q.    B.    D.    808,    814 ;    Joseph 

8.  26 ;  ante,  p.  187,  n.  (r).  v.    Lyons,  16    Q.    B.   D.    280  ; 
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Legal  estate,  l^gal  and  equitable  estate  are  still  in  use ;  and  the  legal 
estate  in  lands  may  still  be  vested  in  some  other  person 
than  the  beneficial  owner.  Every  purchaser  of  landed 
property  has,  therefore,  a  right  to  a  good  title  both  at 
law  and  in  equity ;  and  if  the  legal  estate  should  be 
vested  in  a  trustee,  or  any  person  other  than  the 
vendor,  the  concurrence  of  such  trustee  or  other  person 
must  be  obtained  for  the  purpose  of  vesting  the  legal 
estate  in  the  purchaser,  or,  if  he  should  please,  in  a 
new  trustee  of  his  own  choosing.  When  a  person  has 
an  estate  at  law,  and  does  not  hold  it  subject  to  any 
trust,  he  has  of  course  the  same  estate  in  equity,  but 
without  any  occasion  for  resorting  to  its  aid.  To  him, 
therefore,  the  doctrine  of  trusts  does  not  apply:  his 
legal  title  is  sufficient;  the  law  declares  the  nature  and 
incidents  of  his  estate,  and  equity  has  no  ground  for 
interference  (y). 

We  shall  now  take  leave  of  equity  and  equitable 
estates,  and  proceed,  in  the  next  chapter,  to  explain  a 
modern  conveyance. 

Hallos  V.  Robinson,  ib.,  288;  see  (y)  See    Brydges  v.   Brydges, 

ante,  pp.  176,  177.  8  Ves.  127. 
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CHAPTEE  VIII. 

OF  A  MODERN  CONVEYANCE. 

In  modem  times,  down  to  the  year  1841,  the  kind  of  i«ase  and 
conveyance  employed,  on  every  ordinary  purchase  of 
a  freehold  estate,  was  called  a  lease  and  release  ;  and 
for  every  such  transaction,  two  deeds  were  always 
required.  From  that  time  to  the  year  1846,  the 
ordinary  method  of  conveyance  was  a  release  merely,  Release. 
or,  more  accurately,  a  release  made  in  pursuance  of 
the  Act  (a)  for  rendering  a  release  as  effectual  as  a 
lease  and  release.  The  object  of  this  Act  was  merely 
to  save  the  expense  of  two  deeds  to  every  purchase,  by 
rendering  the  lease  unnecessary.  Since  1845  freeholds 
have  been  transferable  by  deed  of  grant  alone  (b).  But 
as  a  lease  and  release  was  so  long  the  usual  method  of 
conveyance,  the  nature  of  a  conveyance  by  lease  and 
release  should  still  form  a  subject  of  the  student's 
inquiry ;  and  with  this  we  will  accordingly  begin. 

It  has  been  already  explained  (c)  that,  in  the  view  of 
the  early  law,  a  lease  of  land  for  a  term  of  years  was  a  a  lease  for 
matter  of  contract  rather  than  of  transfer  of  property ;  ^^"" 
and,  for  the  purpose  of  an  action  for  the  recovery  of  the 
land,  the  possession  of  the  lessee  was  that  of  a  mere 
bailiff  for  his  lessor,  who  remained  seised  of  the  freehold. 
Still,  after  a  lessee  for  years  had  actually  entered  into 
possession  of  the  land  under  his  lease — and  entry, 
in  ancient  times,  was  absolutely  necessary  to  make  a 
complete  lease  (d) — the  relative  position  of  the  parties 

(a)  Stot.  4  &  5  Vict.  c.  21,  ss.  2, 13  ;  8  &  9  Vict.  c.  106,  s.  2. 

repealed  by  stat.  87  &  88  Vict.  (c)  AnU,  pp.  16, 17,  23,  62. 

c.  96.  (d)  Litt.  8.  459 ;  Co.  Litt.  270  a. 

(6)  Stats.  7  4  8  Vict.  c.  76, 

W.R.P.  O 
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A  release. 


Incon- 
venience of 
lease  with 
entry. 


was  substantially  altered.  The  lessor's  proprietaxy 
interest  in  the  land,  though  technically  it  remained  a 
freeholding,  was  divorced  from  actual  possession;  thus 
it  became  a  mere  right,  an  incorporeal  hereditament (e) . 
If,  therefore,  the  lessor  wished  to  transfer  his  pro- 
prietary right  to  the  lessee,  a  feoffment  with  livery  of 
seisin  would  have  been  out  of  place  between  them; 
for  the  essential  part  of  this  mode  of  assurance  was 
the  transfer  of  actual  possession  made  by  the  livery  of 
seisin;  and  it  was  impossible  to  transfer  to  the  lessee 
the  actual  possession  which  he  already  enjoyed  (/). 
In  this  case  it  is  obvious  that  the  end  desired  was  the 
transfer  of  a  right  to  land,  without  the  possession  of 
anything  corporeal;  and,  as  we  have  seen,  the  common 
law  required  this  to  be  accomplished  by  the  delivery 
of  a  sealed  writing,  that  is,  by  deed  (//).  And  a  deed 
by  which  a  freeholder  conveyed  all  his  estate  in  land 
to  one,  who  was  in  actual  possession  thereof  with  his 
privity,  was  termed  a  release  (/i).  To  a  lease  and 
release  of  this  kind,  it  is  obvious  that  the  same 
objection  applies  as  to  a  feoffment:  the  inconvenience 
of  actually  going  on  the  premises  is  not  obviated;  for 
the  tenant  must  enter  before  he  can  receive  the  release. 
In  the  very  early  periods  of  our  history,  this  kind  of 
circuitous  conveyance  was,  however,  occasionally  used. 
A  lease  was  made  for  one,  two,  or  three  years, 
completed  by  the  actual  entry  of  the  lessee  for  tlie 
express  purpose  of  enabling  him  to  receive  a  release  of 
the  inheritance,  which  was  accordingly  made  to  him 
a  short  time  afterwards.  The  lease  and  release, 
executed  in  this  manner,  transferred  the  freehold  of 
the  releasor  as  effectually  as  if  it  had  been  conveyed 
by  feoffment  (i).  But  a  lease  and  release  would 
never  have  obtained  the  prevalence  they  afterwards 


(e)  See  ante,  pp.  6,  80. 
(/)  Litt.  8.  460;    GUb.  Uses, 
104  (228,  8rd  ed.). 
(gf)  Ante,  p.  81. 


(h)  Litt.  88.  444—461;  Co. 
Litt.  270  b,  271  a. 

(t)  2  Sand.  Uses,  61  (74,  5tli. 
ed.). 
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acquired  had  not  a  method  been  found  out  of  making 
a  lease,  without  the  necessity  of  actual  entry  by  the 
lessee. 

The  Statute  of  Uses  (A)  was  the  means  of  accom-  The  statute 
plishing  this  desirable  object.  This  statute,  it  may  be  ^  ®®' 
remembered,  enacts,  that  when  any  person  is  seised 
of  lands  to  the  use  of  another,  he  that  has  the  use 
shall  be  deemed  in  lawful  seisin  and  possession  of  the 
lands,  for  the  same  estate  as  he  has  in  the  use.  Now 
we  have  seen  ({)  that,  before  the  Statute  of  Uses,  if  a 
bargain  were  made  for  the  sale  of  an  estate,  and  the  Bargain  and 
purchase-money  paid,  but  no  feofifment  were  executed 
to  the  purchaser,  the  Court  of  Chancery  considered 
that  the  estate  ought  in  conscience  immediately  to 
belong  to  the  person  who  paid  the  money,  and,  there- 
fore, held  the  bargainor  or  vendor  to  be  immediately 
seised  of  the  lands  in  question  to  the  use  of  the 
purchaser  (m).  This  proper  and  equitable  doctrine  of 
the  Court  of  Chancery  had  rather  a  curious  effect 
when  the  Statute  of  Uses  came  into  operation;  for, 
as  by  means  of  a  contract  of  this  kind  the  purchaser 
became  entitled  to  the  use  of  the  lands,  so,  after  the 
passing  of  the  statute,  he  became  at  once  entitled, 
on  payment  of  his  purchase-money,  to  the  lawful 
seisin  and  possession :  or  rather,  he  was  deemed  really 
to  have,  by  force  of  the  statute,  such  seisin  and 
possession,  so  far  at  least  as  it  was  possible  to  consider 
a  man  in  possession,  who  in  fact  was  not(n).  It, 
consequently,  came  to  pass  that  the  seisin  was  thus 
transferred  from  one  person  to  another,  by  a  mere 
bargain  and  sale,  that  is,  by  a  contract  for  sale  and 
payment  of  money  without  the  necessity  of  a  feofiEment, 
or  even  of  a  deed  (o). 

(k)  27  Hen.  VIH.  c.  10.  (n)  Ante,  p.  170  &  n.  (Z). 

(/)   Ante,  p.  167.  (o)  Dyer,  229  a;    Com.  Dig., 

(m)  2  Sand.  Uses,  48  (58,  5th  Bargain  and  Sale  (B.  1, 4);  Gilb. 

ed.) ;  GUb.  Uses,  49  (94, 8rd  ed.).  Uses,  87,  271  (179,  475,  3rd  ed.). 

02 
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Bargains  and 
sales  required 
to  be  by  deed 
enrolled. 


A  loophole 
discovered  in 
the  statute. 


The  mischievous  results  of  the  statute,  in  this  par- 
ticular, were  quickly  perceived.  The  notoriety  in  the 
transfer  of  estates,  on  which  the  law  had  always  laid 
much  stress,  was  at  once  at  an  end;  and  it  was 
perceived  to  be  very  undesirable  that  so  important 
a  matter  as  the  title  to  landed  property  should 
depend  on  a  mere  verbal  bargain  and  money  payment, 
or  bargain  and  sale^  as  it  was  termed.  Shortly  after 
the  passing  of  the  Statute  of  Uses,  it  was  accordingly 
required  by  another  Act  of  Parliament  (p),  passed  in 
the  same  year,  that  every  bargain  and  sale  of  any 
estate  of  inheritance  or  freehold  should  be  made  by 
deed  indented  and  enrolled,  within  six  months  (which 
means  lunar  months)  from  the  date,  in  one  of  the 
Courts  of  Record  at  Westminster,  or  before  the  ctistos 
rotulonim  and  two  justices  of  the  peace  and  the  clerk 
of  the  peace  for  the  county  in  which  the  lands 
lay,  or  two  of  them  at  least,  whereof  the  clerk 
of  the  peace  should  be  one.  A  stop  was  thus  put 
to  the  secret  conveyance  of  estates  by  mere  contract 
and  payment  of  money.  For  a  deed  entered  on  the 
records  of  a  court  is  of  course  open  to  public  inspection; 
and  the  expense  of  enrolment  was,  in  some  degree,  a 
counterbalance  to  the  inconvenience  of  going  to  the 
lands  to  give  livery  of  seisin.  It  was  not  long,  however, 
before  a  loophole  was  discovered  in  this  latter  statute, 
through  which,  after  a  few  had  ventured  to  pass,  all 
the  world  soon  followed.    It  was  perceived  that  the 


Before  the  Statute  of  Uses  a 
bargain  and  sale  of  lands  would 
raise  a  use  of  the  estate  in  fee 
simple,  without  mention  of  the 
bargainee's  heirs;  for  it  was  pre- 
sumed that  the  purchase-money 
was  paid  for  the  whole  of  the 
bargainor's  estate.  But  since 
the  Statute  it  has  been  con- 
sidered that  a  bargain  and  sale 
of  lands  to  one  simply,  without 
mentioning  his  heirs,  will  only 


give  him  a  life  estate  at  law 
under  the  Statute ;  1  Rep.  87  b  ; 
GUb.  Uses,  18,  62,  76  &  n.,  239; 
1  Sand.  Uses,  122. 

rp)  27  Hen.  Vin.c.  16.  Deeds 
of  bargain  and  sale  may  now  be 
enroUed  in  the  Central  Office  of 
the  Supreme  Court ;  stats.  86  & 
87  Vict.  c.  66,  ss.  16,  77;  42  & 
48  Vict.  c.  78;  R.  S.  C,  1883,. 
Order  LXI.,  rule  9. 
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Act  spoke  only  of  estates  of  inheritance  or  freehold,  and 
v^SLS  silent  as  to  bargains  and  sales  for  a  mere  term  of 
years,  which  is  not  a  freehold.  A  bargain  and  sale  of  Bargain  and 
lands  for  a  year  only  was  not  therefore  affected  by  the  ^^^^^'f^y®*^' 
Act(g),  but  remained  still  capable  of  being  accom- 
plished by  word  of  mouth  and  payment  of  money. 
The  entry  on  the  part  of  the  tenant,  required  by  the 
law(r),  was  supplied  by  the  Statute  of  Uses;  which, 
by  its  own  force,  placed  him  in  legal  intendment  in 
possession  for  the  same  estate  as  he  had  in  the  use, 
that  is,  for  the  term  bargained  and  sold  to  him(8). 
And  as  any  pecuniary  payment,  however  small,  was 
considered  sufficient  to  raise  a  use(f),  it  followed 
that  if  A.,  a  person  seised  in  fee  simple,  bargained 
and  sold  his  lands  to  B.  for  one  year  in  consideration 
of  ten  shillings  paid  by  B.  to  A.,  B.  became,  in  law, 
at  once  possessed  of  an  estate  in  the  lands  for  the 
term  of  one  year,  in  the  same  manner  as  if  he  had 
actually  entered  on  the  premises  under  a  regular 
lease.  Here,  then,  was  an  opportunity  of  making 
a  conveyance  of  the  whole  fee  simple,  without  livery 
of  seisin,  entry  or  enrolment.  When  the  bargain  and 
sale  for  a  year  was  made,  A.  had  simply  to  release  by 
deed  to  B.  and  his  heirs  his  (A.'s)  estate  and  interest 
in  the  premises,  and  B.  became  at  once  seised  of  the 
lands  for  an  estate  in  fee  simple.  This  bargain  and 
sale  for  a  year,  followed  by  a  release,  is  the  modem  Lease  and 
conveyance  by  lease  and  release — a  method  which  was 
first  practised  by  Sir  Francis  Moore,  serjeant-at-law, 
at  the  request,  it  is  said,  of  Lord  Norris,  in  order  that 
some  of  his  relations  might  not  know  what  conveyance 
or  settlement  he  should  make  of  his  estate  (u) ;  and 
although  the  efficiency  of  this  method  was  at  .first 


(q)  GUb.  Uses,  98,  296  (214,  (s)  Gilb.  Uses,  104  (223, 3rd  ed.). 

502,  3rd  ed,);  2  Sand.  Uses,  63  (0  2  Sand.  Uses,  47  (67,  6th 

(75,  6th  ed.).  ed.). 

(r)  Ante,  pp.  164,  193.  (m)  2  Prest.  Conv. 


release. 
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doubted  (x),  it  was,  for  more  than  two  centuries,  the 
common  means  of  conveying  lands  in  this  country. 
It  will  be  observed  that  the  bargain  and  sale  (or  lease 
as  it  was  called)  for  a  year  derived  its  effect  from  the 
Statute  of  Uses  ;  the  release  was  quite  independent  of 
that  statute,  having  existed  long  before,  and  being  as 
ancient  as  the  common  law  itself  (y).  The  Statute  of 
Uses  was  employed  in  the  conveyance  by  lease  and 
release  only  for  the  purpose  of  giving  to  the  intended 
releasee,  without  his  actually  entering  on  the  lands, 
such  an  estate  as  would  enable  him  to  receive  the 
release.  When  this  estafie  for  one  year  was  obtained 
by  the  lease,  the  Statute  of  Uses  had  performed  its 
part,  and  the  fee  simple  was  conveyed  to  the  releasee 
by  the  release  alone.  The  release  would,  before  the 
Statute  of  Uses,  have  conveyed  the  fee  simple  to  the 
releasee,  supposing  him  to  have  obtained  that 
possession  for  one  year,  which,  after  the  statute,  was 
given  him  by  the  lease.  After  the  passing  of  the 
Statute  of  Frauds  (z),  it  became  necessary  that  every 
Bargain  and  bargain  and  sale  of  lands  for  a  year  should  be  put  into 
mu8t°be*in^*^  writing,  as  no  pecuniary  rent  was  ever  reserved,  the 
writing.  consideration  being  usually  five  shillings,  the  receipt 

of  which  was  acknowledged,  though  in  fact  it  was 
never  paid.     And  the  bargain  and  sale,  or  lease  for 
a  year,  was  usually  made  by  deed,  though  this  was 
not  absolutely  necessary.     It  was  generally  dated  the 
day  before  the  date  of  the  release,  though  executed 
on  the  same  day  as  the  release,  immediately  before 
The  estate       the  execution  of  the  latter  (a).     On  a  conveyance  by 
S«n  marked    release  from  a  freeholder  in  fee  to  his  lessee  for  years 
out.  in  possession  of  the  land,  whether  by  entry  or  under 

the  Statute  of  Uses,  it  was  as  necessary  as  it  was  in 

(x)  Sugd.  note  to  Gilb.  Uses,  {z)  Stat.  29  Car.II.  c.  3;  ante, 

328 ;  2  Prest.  Conv.  281 ;  2  Fonb.  p.  161. 

Eq.  12.  (a)  See  Appendix  (A)  for  the 

iv)  Sugd.  note  to  Gilb.  Uses,  forms  of  deeds  of  lease  and  re- 

229.  lease. 
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a  teoSment,  that  the  estate  to  be  taken  by  the  latter 
should  be  duly  marked  out ;  bo  that  he  would  take  no 
fee,  even  though  the  lessor  released  all  his  estate  to 
him,  unless  the  estate  were  released  to  him  and  his 
heirs  (b). 

This  cumbrous  contrivance  of  two  deeds  to  every  Actaboiish- 
purchase  continued  in  constant  use  down  to  the  year  Sr  ay^ear.*^^ 
1841,  when  the  Act  was  passed  to  which  we  have 
before  referred  (c).  This  Act  provided  that  every  deed 
of  release  of  a  freehold  estate,  which  should  be  expressed 
to  be  made  in  pursuance  of  the  Act,  should  be  as 
effectual  as  if  the  releasing  party  had  also  executed, 
in  due  form,  a  lease  for  a  year,  for  giving  effect  to 
such  release,  although  no  such  lease  for  a  year  should 
be  executed. 

In  the  year  1845,  it  was  provided  by  the  Real  Real  Pro- 
Property  Act  id)  that  after  the  1st  of  October,  1845,  ^f^  ^""^ 
all  corporeal  tenements  and  hereditaments  shall,  as 
regards  the  conveyance  of  the  immediate  freehold 
thereof,  be  deemed  to  lie  in  grant  as  well  as  in  livery. 
"We  have  seen  that,  at  common  law,  corporeal  here- 
ditaments were  said  to  lie  in  livery,  as  being  trans- 
ferable by  delivery  of  possession;  while  incorporeal 
hereditaments  were  said  to  lie  in  grant,  because  a 
deed  of  grant  was  required  to  convey  them,  if  desired  to 
be  transferred  apart  from  the  possession  of  anything 
corporeal  (e) .  Since  this  enactment,  therefore,  a  simple 
deed  of  grant  has  been  sufficient  for  the  transfer 
of  all  freehold  estates  in  possession,  or  corporeal 
hereditaments  (/).     And  the   method  so  introduced 

(6)  Litt.    8.    465  ;    see   ante,  Vict.  c.  76,  ss.  2.  13,  providing 

p.  144.  that  after  the  year  1844  freehold 

(c)  Stat.  4  &  5  Vict.  c.  21,  re-  land  might  be  conveyed  by  deed 
pealed  as  obsolete  by  stat.  87  &  without  livery  of  seisin  or  a  prior 
dS  Vict.  c.  96;  ante,  p.  198.  lease. 

(d)  Stat.  8  &  9  Vict.  c.  106,  (e)  Ante,  p.  31. 
8.  2.   This  Act  repealed  stat.  7  &  8  (/)  Ante,  p.  80. 
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of  conveying  freeholds  by  deed  of  grant  has  ever  since 
superseded  all  others  in  practice. 

The  estate  The  freehold  possession  or  legal  seisin  being  thus 

marke^out!*^  capable  of  being  transferred  by  a  deed  of  grant,  there 
is  the  same  necessity  now  as  there  was  when  a  feoff- 
ment or  release  was  employed,  that  the  estate  which 
the  purchaser  is  to  take  should  be  marked  out(^). 
In  deeds  executed  after  the  year  1881,  however,  it  is 
sufficient,  in  the  limitation  of  an  estate  in  fee  simple, 
to  use  the  words  in  fee  simple^  without  the  word  heirs; 
and  in  the  limitation  of  an  estate  in  tail,  to  use  the 
words  in  tail,  without  the  words  heirs  of  the  body; 
and  in  the  limitation  of  an  estate  in  tail  male  or  in 
tail  female,  to  use  the  words  in  tail  male  or  in  tail 
female,  as  the  case  requires,  without  the  words  heirs 
vfiale  of  the  body  or  heirs  female  of  the  body  Qi).  These 
expressions  were  authorized  by  the  Conveyancing  Act 
of  1881.  But  this  Act  did  not  abolish  the  necessity 
for  using  proper  words  of  limitation.  It  is  considered, 
therefore,  that  at  the  present  day  the  limitation  by 
deed  of  estates  in  fee  or  in  tail  must  be  made,  either 
by  making  use  of  the  old  words  of  inheritance  or 
procreation  (i),  as  heirs,  heirs  of  the  body,  &c.,  or  else 
by  employing  the  exact  expressions  mentioned  in  the 
Act.  Thus  if  a  man  has  purchased  an  estate  in  fee 
simple,  the  conveyance  must  be  expressed  to  be  made 
to  him  and  his  heirs,  or  to  him  in  fee  simple ;  for  the 
construction  of  all  conveyances,  wills  only  excepted, 
is  in  this  respect  the  same ;  and  a  conveyance  to  the 
purchaser  simply,  without  these  words,  would  merely 
convey  to  him  an  estate  for  his  life,  as  in  the  case 
of  a  feoffment  (A:).  In  the  case  of  a  grant  also,  as 
well  as  in  a  feoffment,  it  is  the  better  opinion  that, 

(g)  Shep.   Touch.   327  ;   antef  (i)  Ante,  p.  144. 

p.  148.  (k)  Shep.  Touch.  827. 

{h)  Stat.  44  &45  Vict.  c.  41, 8. 51. 
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der  to  give  permanent  validity  to  the  conveyance, 
necessary  either  that  a  consideration  should  be 
ssed  in  the  conveyance,  or  that  it  should  be  made 
to  the  use  of  the  purchaser  as  well  as  unto  him  (l) : 
for  a  lease  and  release  was  formerly,  and  a  deed  of 
grant  is  now,  as  much  an  established  conveyance  as 
a  feoffment ;  and  the  rule  was,  before  the  Statute  of 
Uses,  that  any  conveyance,  and  not  a  feoffment  par- 
ticularly, made  to  another  without  any  consideration, 
or  any  declaration  of  uses,  should  be  deemed  to  be 
made  to  the  me  of  the  party  conveying.     In  order,  Conveyance 

11        •  i  .1  <!  ii.  1  made  unto 

therefore,  to  avoid  any  such  construction,  and  so  to  and  to  the  use 
prevent  the  Statute  of  Uses  from  immediately  undoing  chaser ^^^ 
all  that  has  been  done,  it  is  usual  to  express,  in  every 
conveyance,  that  the  purchaser  shall  hold,  not  only 
unto,  but  unto  and  to  the  use  o/ himself  and  his  heirs. 

A  conveyance  might  also  have  been  made  by  lease  A  conveyance 
and  release,  as  well  as  by  a  feofiEment,  to  one  person  tonuses. 
and  his  heirs  to  the  use  of  some  other  person  and  his 
heirs ;  and,  in  this  case,  as  in  a  similar  feoffment,  the 
latter  person  took  at  once  the  whole  fee  simple,  the 
former  serving  only  as  an  instrument  to  enable  the 
Statute  of  Uses  to  execute  the  estate  to  him  (/n).    This 
extraordinary  result  of  the  Statute  of  Uses  is  con- 
tinually relied  on  in  modem  conveyancing;  and  it 
may  now  be  accomplished  by  a  deed  of  grant  in  the 
same  manner  as  it  might  have  been  before  effected  by 
a  lease  and  release.    It  has  been  found  particularly 
advantageous  as  a  means  for  avoiding  a  rule  of  law,  that 
a  man  cannot  make  any  conveyance  to  himself;  thus  if  Aman  cannot* 
it  were  wished  to  make  a  conveyance  of  lands  from  A.,  hinweif  ^one. 
a  person  solely  seised,  to  A.  and  B.  jointly,  this  opera- 
tion could  not,  before  the  Statute  of  Uses,  have  been 
effected  by  less  than  two  conveyances ;  for  a  convey- 

(Z)  2  Sand.  Uses,  64—69  (77—      167,  170. 
84,  6th  ed.) ;  Siigd.  note  to  Glib.  (m)  See  ante,  p.  169. 

Uses,  233;    see   ante,  pp.  146, 
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ance  from  A.  directly  to  A.  and  B.  would  have  passed 
the  whole  estate  solely  to  B.  (w).     It  would,  therefore, 
have  been  requisite  for  A.  to  make  a  conveyance  to 
a  third  person,  and  for  such  person  then  to  re-convey 
to  A.   and  B.  jointly.     And  this  was  the  method 
actually  adopted,  under  similar  circumstances,  with 
respect  to  leasehold  estates  and  personal  property, 
which  are  not  effected  by  the  Statute  of  Uses,  until 
an  Act  of  1859  enabled  any  person  to  assign  lease- 
hold or  personal  property  to  himself   jointly  with 
another  (o) ;  but  this  Act  did  not  extend  to  freeholds. 
If  the  estate  were  freehold,  previously  to  the  year  1882, 
A.  must  have  conveyed  to  B.  and  his  heirs,  to  the  use 
of  A.  and  B.  and  their  heirs ;  and  a  joint  estate  in  fee 
simple  would  have  immediately  vested  in  them  both. 
In  conveyances  made  after  1881,  the  like  result  may 
be  obtained  without  the  aid  of  the  Statute  of  Uses. 
For  by  the  Conveyancing  Act  of  1881  (j;),  freehold 
But  a  man      land   may  now  be  conveyed  by  a  person  to  himself 
^y'fr^hoiS"  jointly  uith  another  person  by  the  like  means  by  which 
to  himself       it  might  be  conveyed  by  him  to  another  person.    But 
^atwti^;^        this  enactment  does  not  appear  to  enable  a  man  to 
make  any  conveyance  to  himself  otherwise  thsLU  jointly 
with  another  person.     Suppose,  then,  a  person  should 
wish  to  convey  a  freehold  estate  to  another,  reserving 
to  himself  a  life  interest, — without  the  aid  of  the 
Statute  of  Uses  he  would  be  unable  to  accomplish  this 
and  may         result  by  a  single  deed{q).     But,  by  means  of  the 
anothe/tohis  statute,  he  may  make  a  conveyance  of  the  property 
own  use.         to  the  Other  and  his  heirs,  to  the  use  of  himself  (the 
conveying  party)  for  his  life,  and  from  and  immediately 
after  his  decease,  to  the  use  of  the  other  and  his  heirs 

(n)  Perkins,  s.  208.    So  a  man  s.   21 ;    see  Wms.   Conv.    Stat, 

cannot  covenant  to  pay  money  to  224. 

himself  and  another  on  a  joint  {p)  Stat.  44  &  45  Vict.  c.  41» 

account ;   Faulkner  v.  Lowe^  2  s.  60 ;  Wms.  Conv.  Stat.  223. 
Ex.  595.  (o)  Perk,  ss.  704,  705 ;   Youle 

(o)  Stat.  22  &  23  Vict.  c.  85,  v.  Jones,  13  M.  &  \V.  634. 


OF  A  MODERN   CONVEYANCE.  203 

and  assigns,  or  in  fee  simple  (r).  By  this  means  the 
conveying  party  will  at  once  become  seised  of  an  estate 
onW  for  his  life,  and  after  his  decease  an  estate  in  fee 
simple  will  remain  for  the  other. 

The  consideration  of  the  form  of  a  deed  of  grant  is  Fo™  of  a 
reserved  for  a  subsequent  chapter  («).  But  it  may  be 
a  help  to  the  student  to  turn  to  that  chapter  now,  and 
peruse  the  precedents  of  purchase  deeds  there  given. 
He  may  not  see  the  reason  for  every  expression  used 
in  these  deeds;  but  he  will  understand  the  gist  of 
them ;  and  it  will  quicken  the  knowledge  he  has 
already  acquired  to  see  how  a  grant  of  land  is  made 
in  practice. 


grant. 


ance 
in 


In  order  to  make  a  complete  and  unavoidable  con-  Conveyan 
veyance  of  lands  situate  in  Middlesex  or  Yorkshire  MidSesex 
(including  the  town  and  county  of  Kingston-upon-HuU),  and  York- 
a  memorial  of  the  deed  of  conveyance  must  be  duly 
registered  in  the  county  register.  The  registration  of 
deeds  affecting  lands  in  these  counties  was  rendered 
necessary  by  statutes  of  the  reigns  of  Anne  and 
George  11.  (f).  These  Acts  provided  that  all  deeds 
should  be  adjudged  fraudulent  and  void  against  any 
subsequent  purchaser  or  mortgagee  for  valuable  con- 
sideration, unless  a  memorial  of  such  deeds  were  duly 
registered  before  the  registering  of  the  memorial  of 
the  deed  under  which  such  subsequent  purchaser  or 
mortgagee  should  claim.  The  Courts  of  Equity,  how- 
ever, held  that  a  purchaser  or  mortgagee  of  land  in  a 

(r)  See  ante^  pp.  148,  200.  6  Anne,  c.  62  (6  Anne,  c.  35,  in 
(8)  Post,  Part  VI.  Ruffhead),  for  the  East  Riding 
{t)  Stat.  7  Anne,  c.  20,  for  Mid-  and  Kings ton-upon-Hull ;  and  8 
dlesex;  the  Middlesex  register  Geo.II.c.  6,  for  the  North  Riding. 
was  transferred  to  the  Land  All  the  Yorkshire  Acts  were  re- 
Registry  Ofifice  by  stat.  54  &  55  pealed  and  replaced  by  stat.  47  &> 
Vict.  c.  64;  see  Rules  thereunder,  48  Vict.  c.  54.  The  deeds  must 
W.  N.,  13th  Feb.,  1892.  Stats.  be  first  duly  stamped;  stat.  54 
2  &  3  Anne,  c.  4 ;  6  Anne,  c.  20  &  55  Vict.  c.  39,  s.  17,  replacing 
(5  Anne,  c.  18,  in  RuffheadJ,  for  33  &  34  Vict.  c.  97,  s.  22. 
the  West  Riding  of  Yorkshire; 
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Notice  of  register  county,  who  had  had  clear  previous  notice  of 
aSS»nce?^  a  prior  unregistered  assurance  affecting  the  same 
land,  and  yet  registered  his  own  deed  before  the  other, 
should  not  be  permitted  to  gain  any  priority  over  the 
persons  claiming  under  the  previous  assurance  with 
regard  to  the  equitable  estate  in  the  land ;  but  should 
hold  the  legal  estate  which  he  acquired  by  priority  of 
registration,  as  a  trustee  for  such  other  persons  («)• 
And  this  doctrine  of  equity  still  prevails  with  respect 
to  land  in  Middlesex.  But  with  respect  to  land  in 
Yorkshire  and  Kingston-upon-HuU,  it  is  now  enacted 
in  the  Yorkshire  Registries  Act,  1884  (a;),  which  has 
repealed  and  replaced  the  former  Registry  Acts  for 
those  places,  that  all  assurances  (y)  affecting  lands  in 
those  places  may  be  registered  under  the  Act;  and 
that  all  assurances  entitled  to  be  registered  under  this 
Act  shall  have  priority  according  to  the  date  of  regis- 
tration (z) ;  and  that  all  priorities  given  by  this  Act 
shall  have  full  effect  in  all  Courts,  except  in  cases 
of  actual  fraud,  and  all  persons  claiming  thereunder 
any  legal  or  equitable  interests,  shall  be  entitled  to 
corresponding  priorities,  and  no  such  person  shall  lose 
any  such  priority  merely  in  consequence  of  his  having 
been  affected  with  actual  or  constructive  notice,  except 
in  cases  of  actual  fraud  (a).  This  enactment  appears 
to  displace  the  former  doctrine  of  equity  with  regard 
to  lands  in  Yorkshire,  thus  rendering  registration  even 


{ti)  See  Wms.  Conv.  Stat.  28 ;  i^th  respect  to  any  lands  in 
Lc  Neve  v.  Le  Neve^  2  White  &  Yorkshire  by  any  person  claim- 
Tudor,  Leading  Cases  in  Equity  ing  to  be  entitled  to  any  interest 
32,  45—48,  5th  ed. ;  Rolland  v.  therein ;  and  if,  while  the  caveat 
Hart  J  L.  K.  6  Ch.  678 ;  antCj  remains  in  force,  an  assurance 
p.  176.  of  the  lands  from  the  giver  of 

(x)  Stat.  47  &  48  Vict.  c.  64,  the    caveat   to    the    other,   his 

ss.  4,  14,  as  amended  by  stat.  48  representatives    or    assigns,    be 

&  49  Vict.  c.  26,  8.  4.  duly  registered,  such  assurance 

(y)  See  Rodger   v.   Harrison^  shall  have  priority  as  though  it 

1893,  1  Q.  B.  161.  had  been  registered  on  the  date 

(z)  By  Stat.   48    &   49  Vict.  of  registration  of  the  caveat. 
c.  26,  s.  8,  a  caveat  in  favour  of  (a)  See  Battiwn   v.   Hobson^ 

any  person  may  be  registered  1896,  2  Ch.  403. 
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more  essential  than  before.  Conveyances  of  lands 
forming  part  of  the  great  level  of  the  fens,  called 
Bedford  Level,  are  also  required  to  be  registered  in  Bedford 
the  Bedford  Level  Office  (6) ;  but  the  construction 
which  has  been  put  on  the  statute,  by  which  such  regis- 
tration is  required,  prevents  any  priority  of  interest 
from  being  gained  by  priority  of  registration  (c). 

A  lease  and  release  was  said  to  be  an  innocent  Lease  and 
conveyance ;  for  when,  by  means  of  the  lease  and  the  £ifocen^°con. 
Statute  of  Uses,  the  purchaser  had  once  been  put  into  veyanoe. 
possession,  he  obtained  the  fee  simple  by  the  release ; 
and  a  release  never  operates  by  wrong,  as  a  feoffment 
occasionally  did  (d),  but  simply  passes  that  which  may 
lawfully  and  rightly  be  conveyed  (e).     The  same  rule  So  a  grant. 
is  applicable  to  a  deed  of  grant  (/).     Thus,  if  a  tenant 
merely  for  his  own  life  should,  by  a  lease  and  release, 
or  by  a  grant,  purport  to  convey  to  another  an  estate 
in  fee  simple,  his  own  Ufe  interest  only  would  pass,  and 
no  injury  would  be  done  to  the  reversioner.    The  word  Word  grant. 
grant  is  the  proper  and  technical  term  to  be  employed 
in  a  deed  of  grant  (^),  but  its  employment  is  not 
absolutely  necessary ;  for  it  has  been  held  that  other 
words  indicating  an  intention  to  grant  will  answer  the 
purpose  Qi).    And  by  the  Conveyancing  Act  of  1881  (i), 
it  is  declared  that  the  use  of  the  word  grant  is  not 
necessary  in  order  to  convey  tenements  or  heredita- 
ments, corporeal  or  incorporeal. 

It  will  be  seen  then  that  the  conveyance  of  a  freehold  Conveyance 
estate  at  law  is  still  a  formal  matter :  though  the  chief  stmrfonnai 
requisite  in  this  respect  is  now  a  deed,  and  not  delivery  matter. 

ib)  Stat.  16  Car.  n.  o.  17,  s.  8.  {g)  Shep.  Touch.  229. 

(c)  WiUis  V.  Bnywn,  10  Sim.  (h)  Shove  v.  Pincke,  6  T.  R. 

127.  124;  Haggerston  v.  Haribury,  6 

id)  AnU,  p.  146.  B.  &  C.  101. 


i 


e)  Litt.  8.  600.  (i)  Stat.  44  &  45  Vict.  c.  41, 

')  Litt.  88.  616,  617.  B.  49. 
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Feoffment. 


Bargain  and 
sale. 


of  possession,  as  was  the  case  at  common  law  (k).  Nor 
will  an  informal  expression  of  intention  ever  suffice 
to  transfer  a  legal  estate  of  freehold  (Q.  Since  it  was 
enacted  in  1845  that  corporeal  hereditaments  should 
lie  in  grant  as  well  as  in  livery,  it  has  been  the  regular 
practice  to  convey  freeholds  by  deed  of  grant  (m).  It 
should  be  noted,  however,  that  other  methods  of  con- 
veyance may  still  be  employed,  though  in  practice  they 
seldom  are.  Thus  a  feofl&nent  with  livery  of  seisin 
may  still  be  made.  But  as  a  feoffment  must  now  be 
evidenced  by  deed,  unless  made  by  an  infant  under  a 
custom  (n),  it  would  only  give  extra  trouble  to  use  it. 
A  feoffment  by  an  infant  under  the  custom  of  gavel- 
kind (o)  is  perhaps  the  only  case  in  which  this  mode 
of  assurance  is  now  used  in  practice.  In  this  case  the 
freehold  may  be  conveyed  without  deed ;  but  the 
feoffment  must  be  put  into  writing  and  signed  by 
the  infant  to  satisfy  the  Statute  of  Frauds  {p) ;  and 
formal  livery  of  seisin  must  be  made  by  the  infant  in 
person  (g).  So  an  estate  in  fee  simple  may  be  con- 
veyed by  deed  of  bargain  and  sale  duly  enrolled 
pursuant  to  the  statute  of  Henry  VIII.  already 
mentioned  (r).  But  this  assurance  is  now  hardly 
ever  employed  (a) :  though  it  has  the  advantage  that 


(k)  Ante,  p.  141. 

(I)  Ante,  p.  141.  As  to  the 
effect  which  such  expressions 
may  have  in  equity,  see  ante, 
pp.  179, 180, 184. 

{vi)  Davidson,  Prec.  Conv.  vol. 
ii.,  part  i.,  p.  176,  4th  ed. 

(n)  Ante,  p.  162. 

(o)  Ante,  p.  67. 

(p)  Ante,  p.  162. 

(q)  Davidson,  Prec.  Conv.  vol. 
ii.,  part  i.,  pp.  177,  244,  4th  ed. 
See  Re  Maskell  and  Goldfinch*^ 
Contract,  1896,  2  Ch.  626. 

(r)  Ante,  p.  196.  In  some 
cities  and  boroughs  the  inrol- 
ment  of  bargains  and  sales  is 
made  by  the  mayors  or  other 
officers:    stat.    27    Hen.    Vni. 


c.  16,  s.  2.  Of  lands  in  the 
counties  of  Lancaster  or  Dur- 
ham it  may  be  made  in  the 
Lancaster  or  Durham  Court  of 
Chancery:  stat.  6  Eliz.  c.  26, 
which  also  permitted  inrolment 
in  the  palatine  courts  of  Chester, 
until  they  w^ere  abolished  by  11 
Geo.  IV.  and  1  Will.  IV.  c.  70, 
Under  the  old  Yorkshire  Registry 
Acts,  inrolment  might  be  made 
in  the  county  registers:  6  &  6 
Anne,  c.  18,  s.  1 ;  6  Anne,  c.  35, 
ss.  16,  17,  34 ;  8  Geo.  n.  c.  6, 
s.  21 ;  but  no  similar  provisions 
are  contained  in  the  Yorkshire 
Kegistries  Act,  1884. 

(s)  Davidson,  Prec.  Conv.  vol. 
ii.,  part  i.,  p.  179,  4th  ed. 
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an  office  copy  of  the  inrolment  of  a  bargain  and  sale 
is  as  good  evidence  as  the  original  deed  (t).  When  a 
bargain  and  sale  is  employed,  the  whole  legal  estate 
in  fee  simple  passes,  as  we  have  seen  (u),  by  means  of 
the  Statute  of  Uses, — the  bargainor  becoming  seised 
to  the  use  of  the  bargainee  and  his  heirs.  A  bargain  Bargain  and 
and  sale,  therefore,  cannot,  like  a  lease  and  release,  Ladrtoone 
or  a  grant,  be  made  to  one  person  to  the  use  of  person  to 
another;  for,  the  whole  force  of  the  Statute  of  Uses  another. 
is  already  exhausted  in  transferring  the  legal  estate 
in  fee  simple  to  the  bargainee;  so  that  the  use 
declared  would  be  a  use  upon  a  use,  void  at  law, 
though  valid  in  equity  (x).  Similar  to  a  bargain  and 
sale  is  another  method  of  conveyance  occasionally, 
though  very  rarely,  employed,  namely,  a  covenant  to  Covenant  to 
stand  seised  of  land  to  the  use  of  another,  in  considera-  ***^^  s^sed. 
tion  of  blood  or  marriage.  This  is  also  an  assurance 
by  means  of  the  Statute  of  Uses ;  for  when  such  a 
covenant  is  made,  the  legal  estate  in  the  land  passes 
at  once  to  the  covenantee  under  the  Statute.  No 
inrolment  of  the  deed  of  covenant  is  necessary;  for 
the  statute  requiring  the  inrolment  of  bargains  and 
sales  extends  only  to  bargains  for  valuable  considera- 
tion, which  the  consideration  of  relationship  by  blood 
or  marriage  is  not  (y).  This  is  perhaps  the  only 
instance  in  which  such  a  consideration  is  of  any 
effect  in  law  {z).  And  it  may  be  noted  that  a  deed, 
in  which  such  a  consideratibn  is  expressed,  may  take 
effect  as  a  covenant  to  stand  seised,  though  it  be  in 
the  form  of  a  grant  or  other  assurance  (a).  Again, 
a  release  is  still  an  appropriate  method  of  conveying  Release. 

(0  Stat.  10  Anne,  c.  28  (c.  18  {e)  Wms.    Pers.    Prop.    167, 

in  Bofihead),  s.  8.  n.  (g),  14th  ed. 

(u)  Ante,  pp.  195, 196  &  n.  (o).  (a)  SeeDoed.Danielly.  JFood- 

{X)  AnU,  pp.  174, 175.  roffe,  10  M.  &  W.  608;  Doe  di. 

ly)  An  intended  marriage  is  a  Starling  v.  Prince^  15  Jur.  682 ; 

valuable  consideration,  but  not  Prest.  Abst.  1.  70--72,  ill.  121, 

the  mere  i^t  of  relationship  by  122,   187 ;   Williams  on  Seisin, 

marriage.  145. 
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an  estate  from  a  freeholder  to  any  one,  who  with  his 
privity  is  in  actual  possession  of  the  land,  either  by 

Confirmation,  entry  or  under  the  Statute  of  Uses  (6).  And  a  con- 
firmation by  the  rightful  owner  of  land  to  any  one, 
who  is  actually  possessed  of  it,  has  the  same  effect 
as  of  old  (c).  But,  as  has  been  explained,  these  are 
properly  cases  of  the  conveyance  of  incorporeal 
hereditaments,  which  always  lay  in  grant  (d).  So 
that  a  deed  expressed  in  terms  of  grant  might 
always  take  effect  as  a  release  or  confirmation  (e).  Of 
course,  now  that  corporeal  hereditaments  lie  in  grant 
as  well  as  incorporeal,  it  would  be  purely  superfluous 
to  gain  possession  under  a  lease,  or  to  make  an 
entry,  for  the  mere  purpose  of  receiving  a  release 
or  confirmation  from  the   freeholder  in  fee.       An 

Exchange.  exchange  of  lands  (/)  is  now  carried  out  by  deed  of 
grant  ((/),  or  else  by  order  of  the  Board  of  Agricul- 
ture operating  under  the  Inclosure  Acts  in  the  same 
manner  as  an  order  for  partition  (h).    As  we  have 

Surrender.  seen,  the  surrender  of  any  estate  (not  being  copy- 
hold or  customary)  must  now  be  made  by  deed, 
except  in  the  case  of  a  surrender  by  operation  of 
law  (i). 

Conveyance  In  addition  to  all  these  methods  of  conveyance, 
un  er  powers.  ^^  which  the  right  of  alienation  incident  to  an 
estate  in  land  may  be  exercised  (&),  an  estate  of 
freehold  may  be  conveyed  by  the  exercise  of  a  power 
of  appointment  or  of  a  statutory  power.  Mention  has 
already  been  made  of  conveyance  under  powers  (i), 
and  more  will  be  said  on  this  subject  in  a  future 
chapter  (m).     The  student,  indeed,  can  never  be  too 


(6)  ArUe,  pp.  164, 194. 
ic)  AntCj  p.  156. 
Id)  Ante,  pp.  164, 194. 
le)  Litt.    8.    681;    Co.    Litt. 
801b. 

(/)  AnU,  p.  166. 

(^)  1    Key     &    Elphinstone, 


Free.  Conv.  700  sq.,  4th  ed. 
(;i)  AnU,  p.  140. 
(t)  Ante,  p.  166  &  n.  (s). 
(h)  Ante,  pp.  64—73,144,  145. 
(Q  AnU,  p.  116. 
(w)  Post,  Part  n.,  ch.  iii. 
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careful  to  avoid  supposing  that,  when  he  has  read 
a  chapter  of  the  present,  or  any  other  elementary 
work,  he  is  therefore  acquainted  with  all  that  is  to 
be  known  on  the  subject.  To  place  him  in  a  position 
to  comprehend  more  is  all  that  can  be  attempted  in  a 
first  book. 


W.R.P. 
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CHAPTEE  IX. 

OF  THE   DESCENT  OF   AN   ESTATE   IN   FEE  SIMPLE. 

Having  examined  the  means  of  conveying  a  freehold 
estate  between  living  persons,  we  will  now  proceed  to 
consider  the  subject  of  succession  after  death.  This 
can,  of  course,  only  take  place  in  the  case  of  a  freehold 
estate  in  fee  or  in  tail.  Succession  to  a  freehold  in 
fee  may  be  upon  intestacy  or  under  a  will :  but  the 
succession  to  an  estate  tail  cannot  be  affected  by  the 
tenant's  will,  as  we  have  seen  (a).  At  the  present 
day,  it  is  perhaps  exceptional  for  a  man  to  become 
entitled  to  a  freehold  in  fee,  as  heir,  upon  the  death 
of  a  former  tenant  intestate  (&).  But  as  this  is  a 
more  ancient  method  of  acquiring  title  than  to  take 
lands  by  devise  under  the  tenant's  last  will,  we  will 
first  investigate  the  law  of  succession  upon  intestacy, 
and  afterwards  examine  that  of  conveyance  by  will. 
Rules  of  ^ffQ  shall,  therefore,  now  proceed  to  consider  the  rules 

of  the  descent  of  a  fee,  as  altered  by  the  Inheritance 
Act,  1838(c).  This  Act  does  not  extend  to  any 
descent  on  the  death  of  any  person  who  may  -have 
died  before  the  year  1834(d).  For  the  rules  of 
descent  prior  to  that  date,  the  reader  is  referred  to 
the  Commentaries  of  Blackstone(e),  to  Watkins's 
Essay  on  the  Law  of  Descents,  and  to  the  author's 
Lectures  on  Seisin  (/). 

(a)  AnU,  p.  104.  ss.  19,  20. 

(b)  See  anUy  p.  88.  (d)  Sect.  11. 

(c)  Stat.  3&4  Will.  IV.  c.  106,  (e)  2  Black.  Comm.  c.  U. 
amended  by  22  &  28  Vict.  c.  36,  (/)  Pp.  51—69. 
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1.  The  first  rule  of  descent  now  is,  that  inheritances  Rule  i. 
shall  lineally  descend,  in  the  first  place,  to  the  issue 
of    the  last   purchaser  in    infinitum.      As  we  have  Purchase. 
Been((/),  the  word  purchase  has  in  law  a  meaning 
more  extended  than  its  ordinary  sense :  it  is  posses- 
sion to  which  a  man  cometh  not  by  title  of  descent  (h) : 
a  devisee  under  a  will  is  accordingly  a  purchaser  in 
law.    And,  by  the  Act,  the  purchaser  from  whom 
descent  is  to  be  traced  is  defined  to  be  the  last  person 
who  had  a  right  to  the  land,  and  who  cannot  be  proved 
to  have  acquired  the  land  by  descent,  or  by  certain 
means  (i)  which  render  the  land  part  of,  or  descendible 
in  the  same  manner  as,  other  land  acquired  by  descent. 
This  rule  is  an  alteration  of  the  old  law,  which  was.  Descent 
that  descent  should  be  traced  from  the  person  who  tr^ldfrom 
last  had  the  feudal  possession  or  seisin  (J) ;  the  maxim  the  person 
being  seisina  facit  8tipitem{k),     This  maxim,  a  relict  seised. 
of  the  troublesome  times  when  right  without  posses- 
sion was  worth  but  little,  sometimes  gave  occasion  to 
difficulties,  owing  to  the  uncertainty  of  the  question, 
whether  possession  had  or  had  not  been  taken  by  any 
person  entitled  as  heir  ;  thus,  where  a  man  was  enter- 
ing into  a  house  by  the  window,  and  when  half  out 
and  half  in,  was  pulled  out  again  by  the  heels,  it  was 
made  a  question,  whether  or  not  this  entry  was  suffi- 
cient, and  it  was  adjudged   that  it  was(Q.      These 
difficulties  cannot  arise  under  the  present  law;  for 
now  the  heir  to  be  sought  for  is  not  the  heir  of  the 
person   last  seised,  but  the  heir  of  the  last  person 
entitled  who  did  not  inherit^  whether  he  did  or  did  not 
obtain  the  possession,  or  the  receipt  of  the  rents  and 
profits  of  the  land.     The  rule,  as  altered,  is  not  indeed  Objection 
altogether  free  from  objection ;  for  it  will  be  observed  alteration. 

(g)  Ante,  p.  67.  (k)  2    Black.     Comm.     209 ; 

h)  Litt.  8.  12.  Watk.  Descent,  c.  1,  s.  2. 


(i)  Escheat,  Partition  and  In-  (I)  Watk.  Descent,  45  (4th  ed. 

closure,  s.  1.  58). 


U)  Ante,  p.  36. 
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that,  not  content  with  maldng  a  title  to  the  land  equi- 
valent to  possession,  the  Inheritance  Act  added  a  new 
term  to  the  definition,  by  directing  descent  to  be  traced 
from  the  last  person  entitled  icho  did  not  inherit.  So 
that  if  a  person  who  has  become  entitled  as  heir  to 
another  should  die  intestate,  the  heir  to  be  sought  for 
is  not  the  heir  of  such  last  owner,  but  the  heir  of  the 
person  from  whom  such  last  owner  inherited.  This 
provision,  though  made  by  an  Act  consequent  on  the 
report  of  the  Eeal  Property  Commissioners,  was  not 
proposed  by  them.  The  Commissioners  merely  pro- 
posed that  lands  should  pass  to  the  heir  of  the  person 
last  entitled  (m),  instead,  as  before,  of  the  person  last 
seised;  thus  facilitating  the  discovery  of  the  heir,, 
by  rendering  a  mere  title  to  the  lands  sufficient  to 
make  the  person  entitled  the  stock  of  descent,  without 
his  obtaining  the  feudal  possession  as  before  required. 
Under  the  old  law,  descent  was  confined  within  the 
limits  of  the  family  of  the  purchaser;  but  now  no 
person  who  can  be  shown  to  have  inherited  can  be  the 
stock  of  descent,  except  in  the  case  of  the  total  failure 
of  the  heirs  of  the  purchaser  (n) ;  in  every  other  case, 
descent  must  be  traced  from  the  last  purchaser.  The 
author  is  bound  to  state  that  the  decision  of  the  Courts 
of  Exchequer  and  the  Exchequer  Chamber,  in  the  case 
of  Mnggleton  v.  Barnett  (o),  is  opposed  to  this  view  of 
the  construction  of  the  statute.  The  reasons  which 
induced  the  author  to  think  that  decision  erroneous 
will  be  found  in  Appendix  B. 

Bule  2.  2.  The  second  rule  is,  that  the  male  issue  shall  be 

admitted  before  the  female  {p). 

Rule  3.  8.  The  third  rule  is,  that  where  two  or  more  of  the 

male  issue  are  in  equal  degree  of  consanguinity  to  the 

(m)  Thirteenth  proposal  as  to  (o)  1  H.  &  N.  282 ;  2  H,  &  N. 

Descents.  653. 

(n)  Stat.  22  «fe  23  Vict.  c.  36,  (p)  2  Black.  Conim.  212. 

ss.  19,  20. 
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purchaser  the  eldest  only  shall  inherit;  but  the 
females  shall  inherit  all  together  (9).  The  last  two 
rules  are  the  same  now  as  before  the  Inheritance  Act ; 
accordingly,  if  a  man  has  two  sons,  William  and 
John,  and  two  daughters,  Susannah  and  Catherine  (7*), 
William,  the  eldest  son,  is  the  heir  at  law,  in  exclu- 
sion of  his  younger  brother  John,  according  to  the 
third  rule,  and  of  his  sisters,  Susannah  and  Catherine, 
according  to  rule  2,  although  such  sisters  should  be  his 
seniors  in  years.  If,  however,  William  should  die 
without  issue,  then  John  will  succeed,  by  the  second 
rule,  in  exclusion  of  his  sisters;  but  if  John  also 
should  die  without  issue,  the  two  sisters  will  succeed 
in  equal  shares  by  the  third  rule  as  being  together 
heir  to  their  father. 

Primogeniture,  or  the  right  of  the  eldest  among  the  Primo- 
males  to  inherit,  was  a  matter  of  far  greater  conse-  «®°^*^^®- 
quence  in  ancient  times,  before  alienation  by  will  was 
permitted,  than  it  is  at  present.    Its  feudal  origin  is 
undisputed;  but  in  this  country  it  appears  to  have 
taken  deeper  root  than  elsewhere  ;  for  a  total  exclusion 
of  the  younger  sons  appears  to  be  peculiar  to  England: 
in  other  countries,  some  portion  of  the  inheritance,  or 
some  charge  upon  it,  is,  in  many  cases  at  least,  secured 
by  law  to  the  younger  sons  («).     From  this  ancient  . 
right  has  arisen  the  modern  English  custom  of  settling 
the  family  estates  on  the  eldest  son ;  but  the  right  and 
the  custom  are  quite  distinct :  the  right  may  be  pre- 
vented by  the  owner  making  his  will ;  and  a  conformity 
to  the  custom  is  entirely  at  his  option. 

When  two  or  more  persons  together  form  an  heir, 
they  are  called  in  law,  coparceners,  or,  more  shortly,  Coparceners. 
parceners  {t).      The    term    is    derived,   according   to 

(q)  2  Black.  Comm.  214.  (s)  Co.  Litt.  191  a.  n.  (1),  vi.  4. 

(r)  See  the  Table  of  Descents  (t)  Bac.  Abr.  tit.  Coparceners. 

annexed. 
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Littleton  (u),  from  the  circomstance  that  the  law  will 
constrain  them  to  make  partition ;  that  is,  any  one 
may  oblige  all  the  others  so  to  do.  Whatever  may  be 
thought  of  this  derivation,  it  will  serve  to  remind  the 
reader  that  coparceners  are  the  only  kind  of  joint 
owners  to  whom  the  ancient  common  law  granted  the 
power  of  severing  their  estates  without  mutual  consent : 
as  the  estate  in  coparcenary  was  cast  on  them  by  the 
act  of  the  law,  and  not  by  their  own  agreement,  it  was 
thought  right  that  the  perverseness  of  one  should  not 
prevent  the  others  from  obtaining  a  more  beneficial 
method  of  enjoying  the  property.  This  compulsory- 
Partition,  partition  was  formerly  effected  by  a  writ  of  partition  (x), 
a  proceeding  now  abolished  (y).  The  modem  method 
is  by  an  action  for  partition  in  the  Chancery  Division 
of  the  High  Court  (^).  Partition,  however,  is  most 
frequently  made  by  voluntary  agreement  between  the 
parties,  and  for  this  purpose  a  deed  has,  by  the  Real 
Property  Act,  1845,  been  rendered  essential  in  every 
case  (a).  The  Board  of  Agriculture  has  also  power  to 
effect  partitions  under  the  Inclosure  Acts  (6).  When 
partition  has  been  effected,  the  lands  allotted  are  said 
Severalty.  to  be  held  in  severalty  ;  and  each  owner  is  said  to  have 
Entirety.  the  entirety  of  her  own  parcel.  After  partition,  the 
several  parcels  of  land  descend  in  the  same  manner 
as  the  undivided  shares,  for  which  they  have  been 
substituted  (c) ;  the  coparceners,  therefore,  do  not 
by  partition  become  purcha8e7'8y  but  still  continue  to 
be  entitled  by  descent.  The  term  coparceners  is  not 
applied  to  any  other  joint  owners,  but  only  to  those 
who  have  become  entitled  as  coheirs  (d). 


{u)  Sect.  241 ;  2  Black.  Comm. 


(x)  Litt.  88.  247,  248. 

iy)r 


Stat.  8  &  4  Will.  IV.  c.  27, 
8.36. 
(z)  Ante,  p.  139. 
(a)  Stat.  8  &  9  Vict.  c.  106, 


8.  3,  replacing  7  &  8  Vict.  c.  76» 
8.  8 ;  ante,  p.  139. 


(h)  Ante,  p.  140. 


^  ,  2  Prest.  Abst.  72 ;  Doe  d. 
Crosthwaite  v.  Dixon,  5  A.  &  K. 
834. 

(d)  Litt.  8.  254. 
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4.  The  fourth  rule  is,  that  all  the  lineal  descendants  Buie  4. 
in  infinitum  of  any  person  deceased  shall  represent 
their  ancestor ;  that  is,  shall  stand  in  the  same  place 
as  the  person  himself  would  have  done  had  he  been 
living  (e).  Thus,  in  the  case  above  mentioned,  on 
the  death  of  William  the  eldest  son,  leaving  a  son, 
that  son  would  succeed  to  the  whole  by  right  of 
representation,  in  exclusion  of  his  uncle  John,  and 
of  his  two  aunts  Susannah  and  Catherine ;  or  had 
William  left  a  son  and  daughter,  such  daughter 
would,  after  the  decease  of  her  brother  without  issue, 
be,  in  like  manner,  the  heir  of  her  grandfather,  in 
exclusion  of  her  uncle  and  aunts. 

The  preceding  rules  of  descent  apply  as  well  to  the  Descent  of  an 
descent  of  an  estate  tail,  if  not  duly  barred,  as  to  that  ®***^  **^^- 
of  an  estate  in  fee  simple.  The  descent  of  an  estate 
tail  is  always  traced  from  the  purchaser,  or  donee  in 
tail,  that  is,  from  the  person  to  whom  the  estate  tail 
was  at  first  given.  This  was  the  case  before  the  Act, 
as  well  as  now  (/) ;  for  the  person  who  claims  an 
entailed  estate  as  heir,  claims  only  according  to  the 
express  terms  of  the  gift,  or,  as  it  is  said,  per  formam 
doni.  The  gift  is  made  to  the  donee,  or  purchaser, 
and  the  heirs  of  his  body ;  all  persons,  therefore,  who 
can  become  entitled  to  the  estate  by  descent,  must 
answer  the  description  of  heirs  of  the  purchaser's 
body ;  in  other  words,  must  be  his  lineal  heirs.  The 
second  and  third  rules  also  equally  apply  to  estates 
tail,  unless  the  restriction  of  the  descent  to  heirs  male 
or  female  should  render  unnecessary  the  second,  and 
either  clause  of  the  third  rule.  The  fourth  rule  com- 
pletes the  canon,  so  far  as  estates  tail  are  concerned ; 
for  when  the  issue  of  the  donee  are  exhausted,  such 
an  estate  must  necessarily  determine.  But  the  descent 

(e)  2  Black.  Gomm.  216.  8  T.  Bep.  211. 

(/)  Doed,  Gregory  V.  Whichelo, 
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of  an  estate  in  fee  simple  may  extend  to  many  other 
persons,  and  accordingly  requires  for  its  guidance 
additional  rules,  with  which  we  now  proceed. 


Widow's 
interest  on 
death  of 
tenant  in  fee 
without  issue. 


The  descent  of  a  fee  simple  upon  the  tenant's  death 
without  leaving  issue  is  now  subject  to  the  interest 
-  which  his  widow  may  take  therein  under  the  Intestates 
Estates  Act,  1890  (^).  By  this  Aet(h),  the  real  and 
personal  estates  of  every  man  who  shall  die  intestate 
after  the  1st  of  September,  1890,  leaving  a  widow,  but 
no  issue,  shall,  if  not  exceeding  five  hundred  pounds 
in  net  value  (i),  belong  to  his  widow  absolutely ;  and 
shall,  if  exceeding  that  sum  in  net  value,  be  subject 
to  a  charge  in  her  favour  of  five  hundred  pounds, 
with  interest  at  four  per  cent,  froiln  the  date  of  death 
till  payment,  to  be  borne  by  the  real  and  personal 
estates  in  proportion  to  their  value.  The  proyision  so 
made  is  to  be  in  addition  to  the  widow's  other  interest 
in  her  intestate  husband's  real  and  personal  estate  {k). 
It  appears  that  the  whole  estate  of  a  tenant  in  fee 
simple  will  devolve  on  his  widow,  in  the  case  contem- 
plated by  this  Act,  whether  he  became  entitled  by 
purchase  or  inheritance.  But  in  other  cases  his 
estate  will  descend  according  to  the  following  rules, 
subject,  of  course,  to  the  charge  given  by  the  Act, 
where  it  arises. 


Rule  5.  5.  The  fifth  rule  is,  that  on  failure  of  lineal  descen- 

dants, or  issue  of  the  purchaser,  the  inheritance  shall 
descend  to  his  nearest  lineal  ancestor.  This  rule  is 
materially  different  from  the  rule  which  prevailed 

The  old  rule,    before  the  passing  of  the  Inheritance  Act.    The  former 


to)  Stat.  63  &  64  Vict.  c.  29. 

(h)  Sects.  1—3.  The  Act  does 
not  apply  to  oases  of  partial 
intestacy;  Re  Twigg's  Estate^ 
1892, 1  Ch.  679. 

(t)  Le.j  after  deducting  the 
value  of  any  charges  on  the  real 


estate,  and  of  all  debts,  funeral 
and  administration  expenses, 
and  other  liabilities,  payable  out 
of  the  personal  estate ;  see  ss.  6, 
6 ;  Re  Twigg^s  Estate^  ubi  sup. 

{k)  Sect.  4.   See  postj  ch.  xiii. ; 
Re  Charriere,  1896, 1  Ch.  912. 
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rule  vfSkS  that,  on  failure  of  lineal  descendants  or 
issue  of  the  person  last  seised,  the  inheritance  should 
descend  to  his  collateral  relations,  being  of  the  blood 
of  the  first  purchaser,  subject  to  the  three  preceding 
rules  (Z).  The  old  law  never  allowed  lineal  relations 
in  the  ascending  line  (that  is,  parents  or  ancestors) 
to  succeed  as  heirs (m).  But,  by  the  Inheritance' 
Act,  descent  is  to  be  traced  through  the  ancestor, 
who  is  to  be  heir  in  preference  to  any  person 
who  would  have  been  entitled  to  inherit,  either  by 
tracing  his  descent  through  such  lineal  ancestor,  or 
in  consequence  of  there  being  no  descendant  of  such 
lineal  ancestor ;  and  the  father  is  heir  to  each  of  his 
children  who  may  die  intestate  and  without  issue,  as 
is  more  clearly  pointed  out  by  the  next  rule. 

6.  The  sixth  rule  is,  that  the  father  and  all  the  Buie6. 
male  paternal  ancestors  of  the  purchaser,  and  their 
descendants,   shall    be  admitted  before  any  of  the 
female   paternal   ancestors  or  their  heirs ;    all  the 
female  paternal  ancestors  and  their  heirs  before  the 
mother  or  any  of  the  maternal  ancestors,  or  her  or 
their  descendants ;  and  the  mother  and  all  the  male 
maternal  ancestors,  and  her  and  their  descendants, 
before  any  of  the  female  maternal  ancestors,  or  their 
heirs  (w).     This  rule  is  a  development  of  the  ancient  Preference  of 
canon,  which  required  that,  in  collateral  inheritances,  females? 
the  male  stocks  should  always  be  preferred  to  the 
female  (o) ;   and  it  is  analogous  to  the  second  rule 


(2)  2  Black.  Comm.  220.  succeeding  as  heir  to  a  tenement 

(m)  It    is    very    difl&ctilt   to  of  which  he  had  enfeoffed  one  of 

account  for  this  rule ;   see  Go.  his  sons  in  fee,  so  as  to  create  a 

Litt.   11  a  &  n.  (1);    2  Black.  tenure  between  them ;  seeGlanv. 

Comm.  211,  212,  220—228.    It  vii.  1 ;  P.  &  M.  Hist.  Eng.  Law, 

is  now  suggested  that  it  may  be  ii.  284  sq, 

the  outcome  of   a  doctrine  in  (n)    Stat.    3  &   4    Will.    lY. 

force  before  subinfeudation  was  c.  106,  s.  7,  combined  with  the 

prohibited,  that  the  same  person  definition     of     '*  descendants,'* 

cannot  be  both  lord  and  heir  of  s.  1. 

the  same  tenement.    This  doc-  (o)    Plowd.    444 ;     2    Black. 

trine  prevented  a  father  from  Comm.  234.    As  to  the  English 
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Preference  of 
males  to 
females  still 
continued. 


above  given,  which  directs  that  in  lineal  inheritances 
the  male  issue  shall  be  admitted  before  the  female. 
The  preference  of  males  to  females  was  left  mitouched 
by  the  Inheritance  Act;  and  the  father  and  all  his 
most  distant  relatives  have  priority  over  the  mother 
of  the  purchaser;  she  cannot  succeed  as  his  heir 
until  all  the  paternal  ancestors  of  the  purchaser,  both 
male  and  female,  and  their  respective  families,  have 
been  exhausted.  The  father,  as  the  nearest  male 
lineal  ancestor,  of  course  stands  first,  supposing  the 
issue  of  the  purchaser  to  have  failed.  If  the  father 
should  be  dead,  his  eldest  son,  being  the  brother  of 
the  purchaser,  will  succeed  as  heir  in  the  place  of  his 
father,  according  to  the  fourth  rule ;  unless  he  be  of 
the  half  blood  to  the  purchaser,  which  case  is  provided 
for  by  the  next  rule,  which  is  : — 


Rule  7. 


By  the  old 
law  the  half 
blood  could 
not  inherit. 


7.  That  a  kinsman  of  the  half  blood  shall  be  capable 
of  being  heir;  and  that  such  kinsman  shall  inherit 
next  after  a  kinsman  in  the  same  degree  of  t|e  whole 
blood,  and  after  the  issue  of  such  kinsman,  when  the 
common  ancestor  is  a  male(j7),  and  next  after  the 
common  ancestor,  when  such  ancestor  is  a  female* 
This  introduction  of  the  half  blood  is  also  a  new  regu- 
lation; and,  like  the  introduction  of  the  father  and 
other  lineal  ancestors,  it  is  certainly  an  improvement. 
By  the  old  law,  a  relative  of  the  purchaser  of  the  half 
blood,  that  is,  a  relative  connected  by  one  only,  and 
not  by  both  of  the  parents,  or  other  ancestors,  could 
not  possibly  be  heir;  a  half-brother,  for  instance, 
could  never  enjoy  that  right  which  a  cousin  of  the 
whole  blood,  though  ever  so  distant,  might  claim  in 
his  proper  turn  {q).     The  present  position  of  the  half 


scheme  of  collateral  inheritance, 
see  P.  &  M.  ffist.  Eng.   Law, 

ii  293 300. 

'(p)  Stat.3&4Will.IV.c.l06, 

8.9. 


iq)  2  Black.  Comm.  228.  As 
to  the  history  of  the  exclusion  of 
the  half-blood,  see  P.  &  M.  Hist. 
Eng.  Law,  ii.  300  sq. 
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blood  next  after  the  common  ancestor,  when  such 
ancestor  is  a  female,  is  rather  a  result  of  the  sixth 
rule,  than  an  additional  independent  regulation,  as 
will  appear  hereafter. 

8.  The  eighth  rule  is,  that  in  the  admission  of  Rules. 
female  paternal  ancestors,  the  mother  of  the  more 
remote  male  paternal  ancestor,  and  her  heirs,  shall 

be  preferred  to  the  mother  of  a  less  remote  male 
paternal  ancestor,  and  her  heirs ;  and,  in  the  admis- 
sion of  female  maternal  ancestors,  the  mother  of  the 
more  remote  male  maternal  ancestor,  and  her  heirs, 
shall  be  preferred  to  the  mother  of  a  less  remote  male 
maternal  ancestor,  and  her  heirs  (r).  The  eighth 
rule  is  a  settlement  of  a  point  in  distant  heirships, 
which  very  seldom  occurs,  but  which  has  been  the 
subject  of  a  vast  deal  of  learned  controversy.  The 
opinion  of  Blackstone  (s)  and  Watkins  (t)  is  now 
declared  to  be  the  law. 

9.  A  further  rule  of  descent  was  introduced  by  a  Rule  9. 
statute  of  1869  (w),  which  enacts  that,  where   there 
shall  be  a  total  failure  of  heirs  of  the  purchaser,  or 
where  any  land  shall  be  descendible  as  if  an  ancestor 

had  been  the  purchaser  thereof,  and  there  shall  be  a 
total  failure  of  the  heirs  of  such  ancestor,  then  and 
in  every  such  case  the  land  shall  descend,  and  the 
descent  shall  thenceforth  be  traced,  from  the  person 
last  entitled  to  the  land,  as  if  he  had  been  the  pur- 
chaser thereof.  This  enactment  provides  for  such 
a  case  as  the  following.  A  purchaser  of  lands  may 
die  intestate,  leaving  an  only  son  and  no  other  rela- 
tions. On  the  death  of  the  son  intestate  there  will 
be  a  total  failure  of  the  heirs  of  the  purchaser ;  and 

(r)  Stftt.  3  &  4  WiU.  IV.  c.  106,  (Q  Watkins  on  Descents,  130 

8.  8.    See  Greaves  v.  Greenwood,  (146  sg.,  4th  ed.). 

2  Ex.  D.  289.  (w)  Stat.  22  &  23  Vict.  c.  35, 

(s)  2  Black.  Gomm.  238.  ss.  19,  20. 
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Explanation 
of  the  table. 


Descent  to 
the  sons  and 
their  issue. 


previously  to  this  enactment  the  land  would  have 
escheated  to  the  lord  of  the  fee  (x).  But  now, 
although  there  be  no  relations  of  the  son  on  his 
father's  side,  yet  he  may  have  relations  on  the  part 
of  his  mother,  or  his  mother  may  herself  be  living : 
and  these  persons,  who  were  before  totally  excluded, 
are  now  admitted  in  the  order  mentioned  in  the  sixth 
rule. 

The  rules  of  descent  above  given  will  be  better 
apprehended  by  a  reference  to  the  accompanying 
table,  taken,  with  a  little  modification,  from  Mr. 
Watkins's  Essay  on  the  Law  of  Descents.  In  this 
table,  Benjamin  Brown  is  the  purchaser,  from  whom 
the  descent  is  to  be  traced.  On  his  death  intestate, 
the  lands  will  accordingly  descend  first  to  his  eldest 
son,  by  Ann  Lee,  William  Brown;  and  from  him 
(2ndly)  to  his  eldest  son  by  Sarah  Watts,  Isaac  Brown. 
Isaac  dying  without  issue  we  must  now  seek  the  heir 
of  the  purchaser,  and  not  the  heir  of  Isaac.  William, 
the  eldest  son  of  the  purchaser,  is  dead ;  but  William 
may  have  had  other  descendants,  besides  Isaac  his 
eldest  son ;  and,  by  the  fourth  rule,  all  the  lineal 
descendants  in  infinitum  of  every  person  deceased 
shall  represent  their  ancestor.  We  find  accordingly 
that  William  had  a  daughter  Lucy  by  his  first  wife, 
and  also  a  second  son,  George,  by  Mary  Wood,  his 
second  wife.  But  the  son  George,  though  younger 
than  his  half  sister  Lucy,  yet  being  a  male,  shall  be 
preferred  according  to  the  second  rule ;  and  he  is 
therefore  (Srdly)  the  next  heir.  Had  Isaac  been  the 
purchaser,  the  case  would  have  been  different ;  for, 
his  half  brother  George  would  then  have  been  post- 
poned, in  favour  of  his  sister  Lucy  of  the  whole  blood, 
according  to  the  seventh  rule.  But  now  Benjamin  is 
the  purchaser,  and  both  Isaac  and  George  are  equally 


{x)  Ante,  pp.  47,  64. 
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his  grandchildren.  George  dying  without  issue,  we 
must  again  seek  the  heir  of  his  grandfather  Benjamin, 
who  now  is  undeniably  (4thly)  Lucy,  she  being  the 
remaining  descendant  of  his  eldest  son.  Lucy  dying 
likewise  without  issue,  her  father's  issue  become 
extinct ;  and  we  must  still  inquire  for  the  heir  of 
Benjamin  Brown  the  purchaser,  whom  we  now  find  to 
be  (Sthly)  John  Brown,  his  only  son  by  his  second 
wife.  The  land  then  descends  from  John  to  (6thly) 
his  eldest  son  Edmund,  and  from  Edmund  (7thly) 
to  his  only  son  James.  James  dying  without  issue, 
we  must  once  more  seek  the  heir  of  the  purchaser, 
whom  we  find  among  the  yet  living  issue  of  John. 
John  leaving  a  daughter  by  his  first  wife,  and  a 
son  and  a  daughter  by  his  second  wife,  the  lands 
descend  (8thly)  to  Henry  his  son  by  Frances  Wilson, 
as  being  of  the  male  sex ;  but  he  dying  without  issue, 
we  again  seek  the  heir  of  Benjamin,  and  find  that 
John  left  two  daughters,  but  by  dififerent  wives ;  these 
daughters,  being  in  the  same  degree  and  both  equally 
the  children  of  their  common  father  whom  they  repre- 
sent, shall  succeed  (9thly)  in  equal  shares.  One  of 
these  daughters  dying  without  issue  in  the  lifetime  of 
the  other,  the  other  shall  then  succeed  to  the  whole 
as  the  only  issue  of  her  father.  But  the  surviving 
sister  dying  also  without  issue,  we  still  pursue  our 
old  inquiry  and  seek  again  for  the  heir  of  Benjamin 
Brown  the  purchaser. 

The  issue  of  the  sons  of  the  purchaser  is  now  extinct ;  Descent  to 
and,  as  he  left  two  daughters,  Susannah  and  Catherine,  *£  ^j^^  ^r^^"* 
by  dififerent  wives,  we  shall  find,  by  the  second  and  chaser  and 
third  rules,  that  they  next  inherit  (lOthly)  in  equal 
shares  as  heirs  to  him.     Catherine  Brown,  one  of  the 
daughters,  now  marries  Charles  Smith,  and  dies,  in  the 
lifetime  of  her  sister  Susannah,  leaving  one  son  John. 
The  half  share  of  Catherine  must  then  descend  to  the 
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Descent  to 
the  father  of 
the  purchaser, 
and  his  issue. 


next  heir  of  her  father  Benjamin,  the  purchaser.  The 
next  heirs  of  Benjamin  Brown,  after  the  decease  of 
Catherine,  are  evidently  Susannah  Brown  and  John 
Smith,  the  son  of  Catherine.  And  in  the  first  edition 
of  the  present  work  it  was  stated  that  the  half  share 
of  Catherine  would,  on  her  decease,  descend  to  them. 
This  opinion  has  been  very  generally  entertained  (y). 
On  further  research,  however,  the  author  inclined  to 
the  opinion  that  the  share  of  Catherine  would,  on  her 
decease,  descend  entirely  to  her  son  (llthly)  by  right 
of  representation ;  and  that,  as  respects  his  mother's 
share,  he  and  he  only  is  the  right  heir  of  the  purchaser. 
The  reasoning  which  led  the  author  to  this  conclusion 
will  be  found  in  the  Appendix  (2:).  This  point  is  now 
established  by  judicial  decision  (a). 

If  Susannah  Brown  and  John  Smith  should  die 
without  issue,  the  descendants  of  the  purchaser  will 
then  have  become  extinct;  and  Joseph  Brown,  the 
father  of  the  purchaser,  will  then  (12thly),  if  living, 
be  his  heir  by  the  fifth  and  sixth  rules.  Bridget,  the 
sister  of  the  purchaser,  then  succeeds  (ISthly),  as 
representing  her  father,  in  preference  to  her  half 
brother  Timothy,  who  is  only  of  the  half  blood  to  the 
purchaser,  and  is  accordingly  postponed  to  his  sister 
by  the  seventh  rule.  But  next  to  Bridget  is  Timothy 
(14thly)  by  the  same  rule,  Bridget  being  supposed  to 
leave  no  issue. 


Descent  to  On  the  decease  of  Timothy  without  issue,  all  the 

patemaf  descendants  of  the  father  will  have  failed,  and  the 
ancestors  of  inheritance  will  next  pass  to  Philip  Brown  (ISthly), 
and^heir*^^  the  paternal  grandfather  of  the  purchaser.     But  the 


{y)  23  Law  Mag.  279 ;  1  Hayes's 
Conv.  818 ;  1  Jarman  &.  Bythe- 
wood's  Conveyancing,  by  Sweet, 
139. 

{z)  See  Appendix  (C). 

(a)  Cooper  v.  France^  14  Jur. 


214;  19  L.  J.  (N.  S.)  Ch.  318; 
Lewin  v.  Letoin,  C.  F.,  21  Nov. 
1874,  stated  in  the  Author's 
Lectures  on  the  Seisin  of  the 
Freehold,  Lecture  VI.,  p.  81. 
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grandfather  being  dead,  we  must  next  exhaust  his 
issue,  who  stand  in  his  place,  and  we  find  that  he  had 
another  son,  Thomas  (16thly),  who  accordinglj^  is  the 
next  heir  ;  and,  on  his  decease  without  issue,  Stephen 
Brown  (17thly),  though  of  the  half  blood  to  the  pur- 
chaser, will  inherit,  by  the  seventh  rule,  next  after 
Thomas,  a  kinsman  in  the  same  degree  of  the  whole 
blood.  Stephen  Brown  dying  without  issue,  the 
descendants  of  the  grandfather  are  exhausted;  and 
we  must  accordingly  still  keep,  according  to  the  sixth 
rule,  in  the  male  paternal  line,  and  seek  the  paternal 
great  grandfather  of  the  purchaser,  who  is  (ISthly) 
Robert  Brown ;  and  who  is  represented,  on  his  decease, 
by  (19thly)  Daniel  Brown,  his  son.  After  Daniel  and 
his  issue  follow,  by  the  same  rule,  Edward  (20thly) 
and  his  issue  (21stly),  Abraham. 

All  the  male  paternal  ancestors  of  the  purchaser,  and  Descent  to 
their  descendants,  are  now  supposed  to  have  failed;  and  patenmi  ^ 
by  the  sixth  rule,  the  female  paternal  ancestors  and  ancestors  and 
their  heirs  are  next  admitted.  By  the  eighth  rule,  in 
the  admission  of  the  female  paternal  ancestors,  the 
mother  of  the  more  remote  male  paternal  ancestor, 
and  her  heirs,  shall  be  preferred  to  the  mother  of  a 
less  remote  male  paternal  ancestor  and  her  heirs. 
Barbara  Finch  (22ndly)  and  her  heirs  have  therefore 
priority  both  over  Margaret  Pain  and  her  heirs  and 
Esther  Pitt  and  her  heirs ;  Barbara  Finch  being  the 
mother  of  a  more  remote  male  paternal  ancestor  than 
either  Margaret  Pain  or  Esther  Pitt.  Barbara  Finch 
being  dead,  her  heirs  succeed  her ;  she  therefore  must 
now  be  regarded  as  the  stock  of  descent,  and  her  heirs 
will  be  the  right  heirs  of  Benjamin  Brown  the  pur- 
chaser. In  seeking  for  her  heirs  inquiry  must  first 
be  made  for  her  issue;  now  her  issue  by  Edward 
Brown  has  already  been  exhausted  in  seeking  for  his 
descendants ;  but  she  might  have  had  issue  by  another 
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husband ;  and  such  issue  (28rdly)  will  accordingly  next 
Half  blood  to  succeed.  These  issue  are  evidently  of  the  half  blood 
where^the*^^^  to  the  purchaser.  But  they  are  the  right  heirs  of 
common  Barbara  Finch ;  and  they  are  accordingly  entitled  to 
a  female.  succeed  next  after  her,  without  the  aid  they  might 
derive  from  the  position  expressly  assigned  to  them 
by  the  seventh  rule.  The  common  ancestor  of  the 
purchaser  and  of  the  issue  is  Barbara  Finch,  a  female ; 
and,  by  the  united  operation  of  the  other  rules,  these 
issue  of  the  half  blood  succeed  next  after  the  common 
ancestor.  The  latter  part  of  the  seventh  rule  is, 
therefore,  explanatory  only,  and  not  absolutely 
necessary  (6).  In  default  of  issue  of  Barbara  Finch, 
the  lands  will  descend  to  her  father  Isaac  Finch 
(24thly),  and  then  to  his  issue  (25thly),  as  repre- 
senting him.  If  neither  Barbara  Finch,  nor  any  of 
her  heirs,  can  be  found,  Margaret  Pain  (26thly),  or 
her  heirs,  will  be  next  entitled,  Margaret  Pain  being 
the  mother  of  a  more  remote  male  paternal  ancestor 
than  Esther  Pitt ;  but  next  to  Margaret  Pain  and  her 
heirs  will  be  Esther  Pitt  (27thly),  or  her  heirs,  thus 
closing  the  lists  of  female  paternal  ancestors. 

Descent  to  Next  to  the  female  paternal  ancestors  and  their  heirs 

the  purehaser  co^aes  the  mother  of  the  purchaser,  Elizabeth  Webb 
and  the  (28thly)  (supposing  her  to  be  aUve),  with  respect  to 

ancestors.  whom  the  same  process  is  to  be  pursued  as  has  before 
been  gone  over  with  respect  to  Joseph  Brown,  the 
purchaser's  father.  On  her  death,  her  issue  by  John 
Jones  (29thly)  will  accordingly  next  succeed,  as  repre- 
senting her,  by  the  fourth  rule,  agreeably  to  the 
declaration  as  to  the  place  of  the  half  blood  contained 
in  the  seventh  rule.  Such  issue  becoming  extinct,  the 
nearest  male  maternal  ancestor  is  the  purchaser's 
maternal  grandfather,  William  Webb  (SOthly),  whose 

(6)  See  Jarman  &  Bythewood's  Conveyancing,  by  Sweet,  vol  i. 
146,  note  (a). 
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issue  (Slstly)  will  be  entitled  to  succeed  him.  Such 
issue  failing,  the  whole  line  of  male  maternal  ancestors 
and  their  descendants  must  be  exhausted,  by  the  sixth 
rule,  before  any  of  the  female  maternal  ancestors,  or 
their  heirs,  can  find  adniission ;  and  when  the  female 
maternal  ancestors  are  resorted  to,  the  mother  of  the 
more  remote  male  maternal  ancestor,  and  her  heirs, 
is  to  be  preferred,  by  the  eighth  rule,  to  the  mother 
of  the  less  remote  male  maternal  ancestor,  and  her 
heirs.  The  course  to  be  taken  is,  accordingly,  pre- 
cisely the  same  as  in  pursuing  the  descent  through 
the  paternal  ancestors  of  the  purchaser.  In  the 
present  table,  therefore,  Harriet  Tibbs  (82ndly),  the 
maternal  grandmother  of  the  purchaser,  is  the  person 
next  entitled,  no  claimants  appearing  whose  title  is 
preferable ;  and,  should  she  be  dead,  her  heirs  will  be 
entitled  next  after  her.  On  the  failure  of  the  heirs  of 
the  purchaser,  the  person  last  entitled  is,  as  we  have 
seen  (c),  to  be  substituted  in  his  place,  and  the  same 
course  of  investigation  is  again  to  be  pursued  with 
respect  to  the  person  last  entitled  as  has  already 
been  pointed  out  with  respect  to  the  last  purchaser. 
And  if  there  should  be  no  heirs  of  the  person  last  Escheat. 
entitled,  as  well  as  of  the  purchaser,  the  land  will 
escheat  to  the  lord  of  the  fee,  as  has  been  previously 
explained  (d). 

It  should  be  carefully  borne  in  mind,  that  the  above-  Rules  of  de- 
mentioned  rules  of  descent  apply  exclusively  to  estates  ^^y  ^l  ^l_ 
in    land,   and    to    that   kind    of  property    which    is  sonal  estate. 
denominated  real,  and  have  no  application  to  money 
or    other   personal   estate,   which   is   distributed   on 
intestacy   in  a  manner  which  the  reader  will   find 
explained  in  the  author's  treatise  on  the  law  of  per- 
sonal property  (e). 

(c)  Ante,  p.  219.  (e)  Page  450, 14th  ed. 

{d)  Ante,  p.  54. 

W.B.P.  Q 


226 


OF  CORPOREAL  HEREDITAMENTS. 


Descent  of 
real  estate 
vested  in  sole 
trustee  or 
mortgagee. 


Succession 
and  Estate 
Duty. 


An  exception  to  the  law  of  descent  is  made  in  case 
of  the  death,  after  the  year  1881  (/),  of  a  sole  trustee 
or  mortgagee  of  freeholds.  For  by  the  Conveyancing 
Act  of  1881  (^),  where  a  freehold  estate  or  interest  of 
inheritance,  or  limited  to  the  heir  as  special  occupant, 
in  any  tenements  or  hereditaments,  corporeal  or  incor- 
poreal, is  vested  on  any  trust,  or  by  way  of  mortgage, 
in  any  person  solely,  the  same  shall  on  his  death, 
notwithstanding  any  testamentary  disposition,  devolve 
to  his  personal  representatives,  in  like  manner  as  if 
the  same  were  a  chattel  real  vesting  in  them. 

Heirs  are  now  charged  with  succession  and  estate 
duty,  as  will  be  explained  in  the  next  chapter. 


(/)  By  Stats.  37  &  38  Vict, 
c.  78,  s.  5,  and  38  &  39  Vict.  c.  87, 
8.  48,  if  any  person  seised  of  any 
hereditament  in  fee  simple  as  a 
bare  trustee  died  intestate  be- 
tween the  7th  August,  1874, 
and  the  31st  December,  1881, 
the  same  vested  like  a  chattel 
real  in  his  legal  peri^onal  repre- 
sentative. With  this  exception, 
before  the  year  1882,  the  fact, 


that  a  fee  was  held  subject  to  a 
trust  or  mortgage,  made  no 
difference  in  the  course  of  its 
descent  at  law.  See  ante^  p.  186 ; 
Wms.  Conv.  Stat.  17,  19,  171. 

(g)  Stat.  44  &  45  Vict.  c.  41, 
8.  30,  amended  by  57  &  68  Vict, 
c.  46,  s.  88,  replacing  50  &  51 
Vict.  c.  73,  s.  45;  see  Wms. 
Conv.  Stat.  170  —  176;  Re 
Filling's  TrustSy  26  Ch.  D.  432. 
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CHAPTER  X. 

OF   A   WILL   OF  LANDS. 

The  right  of  testamentary  alienation  of  lands  is  a 
matter  depending  upon  Act  of  Parliament.  We  have 
seen,  that  previously  to  the  reign  of  Henry  VIII.  an 
estate  in  fee  simple,  if  not  disposed  of  in  the  lifetime 
of  the  owner,  descended,  on  his  death,  to  his  heir  at 
law  (a).  To  this  rule,  gavelkind  lands,  and  lands  in 
a  few  favoured  boroughs,  formed  exceptions ;  and  the 
hardship  of  the  rule  was  latterly  somewhat  mitigated 
by  the  prevalence  of  conveyances  to  tises;  for  the  Court 
of  Chancery  allowed  the  tise  to  be  devised  by  will  (h). 
But  when  the  Statute  of  Uses  (c)  came  into  operation,  . 
and  all  uses  were  turned  into  legal  estates,  the  title  of 
the  heir  again  prevailed,  and  the  inconvenience  of  the 
want  of  testamentary  power  then  began  to  be  felt.  To 
remedy  this  inconvenience,  an  Act  of  Parliament  (</)>  statute  of 
to  which  we  have  before  referred  (<?),  was  passed  six 
years  after  the  enactment  of  the  Statute  of  Uses.  By 
this  Act,  every  person  having  any  lands  or  heredita- 
ments holden  in  socage,  or  in  the  nature  of  socage 
tenure,  was  enabled  by  his  last  will  and  testament  in 
writing,  to  give  and  devise  the  same  at  his  will  and 
pleasure;  and  those  who  had  estates  in  fee  simple  in 
lands  held  by  knights'  service  were  enabled  in  the 
same  way  to  give  and  devise  two-third  parts  thereof. 
When,  by  the  statute  of  12  Car.  II.  c.  24  (J)y  socage 

(a)  Ante,  p.  72.  plained  by  statute  34  &  35  Hen. 

(6)  Ante,  p.  167.  VIII.  c.  6. 

(c)  Stat.  27  Hen.  VHI.  c.  10;  {e)  Ante,  p.  73. 

ante,  p.  169.  (/)  Ante,  p.  63. 

(4)  32    Hen.  VIII.  c.   1,  ex- 
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The  Statute 
of  Frauds. 


Wills  Act. 


was  made  the  universal  tenure,  all  estate  in  fee  simple 
became  at  once  devisable,  being  then  holden  by  socage. 
This  extensive  power  of  devising  lands  by  a  mere 
writing  unattested  was  soon  curtailed  by  the  Statute 
of  Frauds  (g),  which  required  that  all  devises  and 
bequests  of  any  lands  or  tenements,  devisable  either 
by  statute  or  the  custom  of  Kent,  or  any  borough,  or 
any  other  custom,  should  be  in  writing,  and  signed  by 
the  party  so  devising  the  same,  or  by  some  other 
person  in  his  presence  and  by  his  express  directions, 
and  should  be  attested  and  subscribed  in  the  presence 
of  the  said  devisor  by  three  or  four  credible  witnesses, 
or  else  they  should  be  utterly  void  and  of  none  eflfect- 
And  thus  the  law  continued  till  the  year  1837,  when 
the  Wills  Act  was  passed  (h).  By  this  Act  the  original 
statute  of  Henry  VIII.  (i)  was  repealed,  except  as  to 
wills  made  prior  to  the  1st  of  January,  1838,  and  the  law 
was  altered  to  its  present  state.  This  Act  permits  of 
the  devise  by  will  of  every  kind  of  estate  and  interest 
in  real  property  which  would  otherwise  devolve  to  the 
heir  of  the  testator,  or,  if  he  became  entitled  by 
descent,  to  the  heir  of  his  ancestor  (k) ;  but  enacts  (Z), 
that  no  will  shall  be  valid,  unless  it  shall  be  in  writing, 
and  signed  at  the  foot  or  end  thereof  by  the  testator, 
or  by  some  other  person  in  his  presence  and  by  his 
direction;  and  such  signature  shall  be  made  or 
acknowledged  by  the  testator,  in  the  presence  of  Uco 
or  more  witnesses,  present  at  the  same  time  (m) ;  and 
such  witnesses  shall  attest,  and  shall  subscribe  the 
will  in  the  presence  of  the  testator.  One  would  have 
thought  that  this  enactment  was  sufficiently  clear. 


{g)  29  Car.  II.  c.  3,  s.  6. 

(;0  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26. 

(i)  32  Hen.  \^II.  c.  1. 

{k)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  s.  3.  See  ante,  p.  56,  n.  («), 
as  to  the  devise  of  land,  which 
would  otherwise  escheat  to  the 


lord  of  the  fee. 

(I)  Sect.  9. 

(m)  See  In  the  goods  of 
Gunstcm,  Blake  v.  Blake,  7  P. 
D.  102;  Wright  v.  Sanderson,  9 
P.  D.  149;  Daintree  v.  Butcher 
and  Fasulo,  18  P.  D.  67,  102; 
Wyatt  V.  Berry,  1893,  P.  5. 
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especially  that  part  of  it  which  directs  the  will  to  be 
signed  at  the  foot  or  end  thereof.  Some  very  careless 
testators,  and  very  clever  judges,  however,  contrived 
to  throw  upon  this  clause  of  the  Act  a  discredit  which 
it  did  not  deserve.  And  it  was  accordingly  supple- 
mented by  an  Act  of  1852  (n),  declaring  that  several 
positions  of  the  testator's  signature,  which  are 
enumerated  with  great  elaboration  (and  all  of  which, 
the  unlearned  reader  will  probably  think,  might  well 
have  been  considered  as  the  foot  or  end  of  the  will 
within  the  meaning  of  the  Wills  Act),  shall  not  make 
the  will  void;  and  further  providing  that  no  signature 
shall  give  effect  to  any  disposition  which  is  underneath 
or  follows  it,  or  was  inserted  after  it  was  made. 

The  Statute  of  Frauds,  it  will  be  observed,  required  Who  may  be 
that  the  witnesses  should  be  credible ;  and,  on  the 
point  of  credibility,  the  rules  of  law  with  respect  to 
witnesses  were  formerly  very  strict ;  for  the  law  had 
so  great  a  dread  of  the  evil  influence  of  the  love  of 
money,  that  it  would  not  even  listen  to  any  witness 
who  had  the  smallest  pecuniary  interest  in  the  result 
of  his  own  testimony.  Hence,  under  the  Statute  of 
Frauds,  a  bequest  to  a  witness  to  a  will,  or  to  the  wife 
or  husband  of  a  witness,  prevented  such  witness  from 
being  heard  in  support  of  the  will ;  and,  the  witness 
being  thus  incredible,  the  will  was  void  for  want  of 
three  credible  witnesses.  By  an  Act  of  Geo.  II.  (o), 
a  witness  to  whom  a  gift  was  made  was  rendered 
credible,  and  the  gift  only  which  was  made  to  the 
witness  was  declared  void  ;  but  the  Act  did  not  extend 
to  the  case  of  a  gift  to  the  husband  or  wife  of  a 
witness;  such  a  gift,  therefore,  still  rendered  the 
whole  will  void  (2?).     Under  the  Wills  Act,  however,  WiUsAct. 

(n)  Stat.  15  &  16  Vict.  c.  24 ;  see  (o)  Stat.  25  Geo.  II.  c.  6. 

Margary  y.  Robinson,  12  P.  D.  8;  (p)  Hatfield  v.  Thorpe,  5  B.  & 

In  the  goods  of  Anstee,  1893,  P.  A.  689 ;    1  Jann.  Wills,  71,  72, 

2S3 ;  Ito^lc  V.  Harris,  1805,  P.  103.  4th  ed. ;  2  Str.  1255. 
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the  incompetency  of  the  witness  at  the  time  of  the 
execution  of  the  will,  or  at  any  time  afterwards,  is 
not  sufficient  to  make  the  will  invalid  (q) ;  and  if  any 
person  shall  attest  the  execution  of  a  will,  to  whom, 
or  to  whose  wife  or  husband,  any  beneficial  interest 
whatsoever  shall  be  given  (except  a  mere  charge  for 
paj^ment  of  debts),  the  person  attesting  will  be  a  good 
witness ;  but  the  gift  of  such  beneficial  interest  to 
such  person,  or  to  the  wife  or  husband  of  such  person, 
will  be  void(r).  Creditors,  also,  are  good  witnesses, 
although  the  will  should  contain  a  charge  for  payment 
of  debts  (s) ;  and  the  mere  circumstance  of  bemg 
appointed  executor  is  no  objection  to  a  witness  (f). 
By  subsequent  statutes  (u),  the  rule  which  excluded 
the  evidence  of  witnesses  in  Courts  of  Justice,  and  of 
parties  to  actions  and  suits,  on  account  of  interest, 
was  very  properly  abolished ;  and  the  evidence  of 
interested  persons  is  now  received,  and  its  value  esti- 
mated according  to  its  worth  ;  but  the  "Wills  Act  is 
not  afifected  by  these  statutes  (x).  The  Courts  of 
Common  Law  had  formerly  exclusive  jurisdiction  in 
questions  arising  on  the  validity  of  a  will  of  real 
estate,  whilst  the  Ecclesiastical  Courts  had  the  like 
exclusive  jurisdiction  over  wills  of  personal  estate. 
Court  of  But  in  the  year  1857  an  Act  was  passed  establishing 

a  Court  of  Probate  (?/),  of  which  the  jurisdiction  was 
in  1875  transferred  to  the  High  Court  of  Justice,  and 
has  since  been  principally  exercised  in  the  Probate, 
Divorce,  and  Admiralty  Division,  where  all  wills  of 
personal  estate  are  now  required  to  be  proved.  This 
Act  provided  for  the  citation  before  the  Court  of  the 

($)  Stat.  7  Will.  IV.  &  1  Vict.  {t)  Sect.  17. 

c.  26,  R.  14.  {u)  Stats.  6  &  7  Vict.  c.  85; 

(r)  Stat.  7  Will.  IV.  &  1  Vict.  14  &  15  Vict.  c.  99,  ameuded  by 

c.  26,  s.  15.     See  Gwtieij  v.  Gur-  16  &  17  Vict.  c.  83. 

?«»;/,  3   Drew.  208 ;    Tempest    v.  (x)  Stats.  6  &  7   Vict.  c.  85, 

Tempest,  2  K.  &  J.  635 ;  Thoipc  s.  1 ;  14  &  15  Vict.  c.  99,  s.  5. 

V.  Bestwick,  6  Q.  B.  D.  811.  (?/)  Stats.  20  ^  21  Vict.  c.  77, 

(s)  Sect.  16.  amended  by  21  &  22  Vict.  c.  95. 
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heir  at  law  of  the  testator  and  the  devisees  of  his  real 
estate ;  and  such  heir  and  devisees,  when  cited,  will 
be  bound  by  the  proceedings  {z) ;  but  this  occurs  only 
when  a  contest  is  expected  or  actually  takes  place. 
In  all  ordinary  cases,  a  will,  so  far  as  it  affects  real 
estate,  does  not  require  to  be  proved  (a). 

So  much,  then,  for  the  power  to  make  a  will  of  Revocation  of 
lands,  and  for  the  formalities  with  which  it  must  be 
accompanied.  A  will,  it  is  well  known,  does  not  take 
effect  until  the  decease  of  the  testator.  In  the  mean- 
time, it  may  be  revoked  in  various  ways ;  as  by  the 
marriage  of  either  a  man  or  a  woman  (h) ;  though.  By  marriage. 
before  the  Wills  Act,  the  marriage  of  a  man  was  not 
sufficient  to  revoke  his  will,  unless  he  also  had  a  child 
bom  (c).  A  will  may  also  be  revoked  by  burning,  By  burning, 
tearing,  or  otherwise  destroying  the  same,  by  the 
testator,  or  by  some  person  in  his  presence,  and  by 
his  direction,  with  the  intention  of  revoking  the 
same  (d).  But  the  Wills  Act  enacts  {e)  that  no 
obliteration,  interlineation,  or  other  alteration,  made 
in  any  will  after  its  execution,  shall  have  any  effect 
(except  so  far  as  the  words  or  effect  of  the  will,  before 
such    alteration,  shall    not  be  apparent  (/)),  unless 

(z)  Stat.  20  6l  21  Vict.  c.  77,  entitled,  as  his  or  her  next  of 

ss.    61,     62,    63.      See    Jessel,  kin,  under  the  Statute  of  Dis- 

M.    E.,    Sugden    v.    Lord    St.  tributions."      In    Uie    goods    of 

Leonards,  1  P.  D.  236.     These  Fenwick,  L.  R.  1  P.  &  D.  319 ; 

provisions  extend  only  to  wills  In  the  goods  of  Russell j  15  P.  D. 

made    since     the    Wills    Act.  111. 

Campbell  v.  Lucy,  L.  R.  2  P.  &  (c)  1  Jarm.  Wills,  122,  4th  ed. 

I).  209.  See  Marston  v.  Eoc  d.  Fox,  8  A. 

(a)  In  tlie  goods  of  Tomlinson,  &  E.  14. 

6  P.  D.   209 ;    In  tJie  goods  of  (d)  Stat.  7  Will.  IV.  &  1  Vict. 

Hombiickle,  16  P.  D.  149.  •  c.  26,  s.  20.   There  must  bo  both 

(6)  Stat.  7  Will.  IV.  Jc  1  Vict.  actual  destruction  and  intent  to 

c.   26,   8.   18.      "Except  a  will  destroy;  Andrew  v.  Motley ,  12 

made  in  exercise  of  a  power  of  C.   B.,   N.    S.,    514 ;    Cheese    v. 

appointment,  when  the  real  or  Lovejoy,  2  P.  D.  251 ;   Mills  v. 

personal  estate  thereby  appointed  Millward,  15  P.  D.  20. 

would  not,  in  default  of  such  ie)  Sect.  21. 

appointment,  pass  to  his  or  her  (/)  See  Finch  v.  Covibe,  1894, 

heir,  customary  heir,   executor  P.  191. 
or  administrator,  or  the  person 
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By  writing 
duly  exe- 
cuted. 

By  subse- 
quent will. 

By  codicil. 


Subsequent 
disposition. 


Buch  alteration  shall  be  executed  in  the  same  manner 
as  a  will ;  but  the  signature  of  the  testator,  and  the 
subscription  of  the  witnesses,  may  be  made  in  the 
margin,  or  on  some  other  part  of  the  will,  opposite  or 
near  to  such  alteration,  or  at  the  foot  or  end  of  or 
opposite  to  a  memorandum  referring  to  such  altera- 
tion, and  written  at  the  end  or  some  other  part  of  the 
will.  A  will  may  also  be  revoked  by  any  writing, 
executed  in  the  same  manner  as  a  will,  and  declaring 
an  intention  to  revoke,  or  by  a  subsequent  will  or 
codicil  (g),  to  be  executed  as  before.  And  where  a 
codicil  is  added,  it  is  considered  as  part  of  the  will ; 
and  the  disposition  made  by  the  will  is  not  disturbed 
further  than  is  absolutely  necessary  to  give  effect  to 
the  codicil  (ft). 

The  above  are  the  only  means  by  which  a  will  can 
now  be  revoked ;  unless,  of  course,  the  testator  choose 
afterwards  to  part  with  any  of  the  property  comprised 
in  his  will,  which  he  is  at  perfect  liberty  to  do.  In 
this  case  the  will  is  revoked,  as  to  the  property  parted 
with,  if  it  does  not  find  its  way  back  to  the  testator, 
so  as  to  be  his  at  the  time  of  his  death.  Under  the 
Statute  of  Hen.  VIII.  a  will  of  lands  was  regarded 
in  the  light  of  a  jn-esent  conveyance,  to  come  into 
operation  at  a  future  time,  namely,  on  the  death  of 
the  testator  (i).  And  if  a  man,  having  made  a  will 
of  his  lands,  afterwards  disposed  of  them,  they  would 
not,  on  returning  to  his  possession,  again  become 
subject  to  his  will,  without  a  subsequent  republication 
or  revival  of  the  will  {k).  But,  under  the  Wills  Act, 
no  subsequent  conveyance  shall  prevent  the  operation 
of  the  will,  with  respect  to  such  devisable  estate  or 


(g)  Stat.  7  Will.  IV.  &  1  Vict, 
c.  26,  s.  20.  See  Hellier  v. 
Hellun',  9  P.  D.  237;  In  the 
goods  of  Gosling,  11  p.  D.  79; 
In  tlie  goods  of  Hodgkinson, 
1893,  P.  389. 


{h)  1  Jarm.  Wills,  176,  4th 
ed.  ;  189,  5th  ed. 

(t)  See  P.  &  M.  Hist.  Eng. 
Law,  ii.  318. 

{k)  1  Jann.  Wills,  147,  198, 
4th  ed. 
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interest  as  the  testator  shall  have  at  the  time  of  his 

death  (i).     In  the  same  manner,  the  old  statute  was  After-pur- 

i  -J        J  i_T  J.     J*  i_         'ii    chased  lands. 

not  considered  as  enablmg  a  person  to  dispose  by  will 

of  any  lands,  except  such  as  he  was  possessed  of  at 

the  time  of  making  his  will :  so  that  lands  purchased 

after  the  date  of  the  will  could  not  be  affected  by  any 

of  its  dispositions,  but  descended  to  the  heir  at  law  (m). 

This  also  is  altered  by  the  Wills  Act,  which  enacts  (n) 

that  every  will  shall  be  construed,  with  reference  to 

the  property  comprised  in  it,  to  speak  and  take  effect 

as  if  it  had   been  executed  immediately  before  the 

death  of  the  testator,   unless   a  contrary  intention 

shall  appear  by  the  will.     So  that  every  man  may  a  will  now 

now  dispose,  by  his  will,  of  all  such  landed  property,  tErdeath^of 

or  real  estate,  as  he  may  hereafter  possess,  as  well  as  the  testator. 

that  which  he  now  has.    Again,  the  result  of  the  old 

rule,  that  a  will  of  lands  was  a  present  conveyance, 

was,  that  a  general  devise  by  a  testator  of  the  residue 

of  his  lands  was,  in  effect,  a  specific  disposition  of 

such  lands  and  such  only  as  the  testator  then  had, 

and  had  not  left    to  any  one    else(o).     A  general  General 

residuary  devisee  was  a   devisee  of  the  lands  not  5Sds^.^ 

otherwise  left,   exactly  as  if  such  lands  had   been 

given  him  by  their  names.     The  consequence  of  this 

was,  that  if  any  other  persons  to  whom  lands  were 

left  died  in  the  lifetime  of  the  testator,  the  residuary 

devisee  had  no  claim  to  such  lands,  the  gift  of  which 

thus  failed ;  but  the  lands  descended  to  the  heir  at  law. 

This  rule  is  altered  by  the  Act,  under  which  (p),  unless 

a  contrary  intention  appear  by  the  will,  all  real  estate 

comprised  in  any  devise,  which  shall  fail  by  reason  of 

the  death  of  the  devisee  in  the  lifetime  of  the  testator, 

or  by  reason  of  such  devise  being  contrary  to  law,  or 

(Z)  Stat.  7  Will.  rV.  &  1  Vict.  30  Ch.  D.  50. 

c.  26,  8.  23.  (o)  1  Jarm.  Wills,  645, 4th  ed. 

(w)  1  Jarm.  WiUs,  645, 4th  ed.  (p)  Stat.  7  Will.  IV.  &  1  Vict. 

(»)  Stat.  7  WiU.  rV.  &  1  Vict.  o.  26,  s.  25. 
c.  26,s.24;  Re  Portal  and  Lamb, 
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otherwise  incapable  of  taking  effect,  shall  be  included 
in  the  residuary  devise  (if  any)  contained  in  the  will. 


A  lapse.  This  failure  of   a  devise,  by  the  decease  of  the 

devisee  in  the  testator's  lifetime,  is  called  a  lapse; 
and  this  lapse  is  not  prevented  by  the  lands  being 
given  to  the  devisee  and  his  heirs ;  and  in  the  same 
way,  before  the  Wills  Act,  a  gift  to  the  devisee  and 
the  heirs  of  his  body  would  not  carry  the  lands  to  the 
heir  of  the  body  of  the  devisee,  in  case  of  the  devisee's 
decease  in  the  lifetime  of  the  testator  ((7).  For  the 
terms  heirs  and  heirs  of  the  body  are  words  of  limita- 
tion merely  ;  that  is,  they  merely  mark  out  the  estate, 
which  the  devisee,  if  living  at  the  testator's  death, 
would  have  taken, — in  the  one  case  an  estate  in  fee 
simple,  in  the  other  an  estate  tail ;  and  the  heirs  are 
no  objects  of  the  testator's  bounty,  further  than  as 

No  lapse  now  connected  with  their  ancestor  (r).  Two  cases  have, 
wo  cases.  j^Q^^^yg^^  j^g^jj  introduced  by  the  Wills  Act,  in  which 
the  devise  is  to  remain  unaffected  by  the  decease  of 
the  devisee  in  the  testator's  lifetime.  The  first  case 
is  that  of  a  devise  of  real  estate  to  any  person  for  an 
estate  tail;  in  which  case,  if  the  devisee  should  die 
in  the  lifetime  of  the  testator,  leaving  issue  who 
would  be  inheritable  under  such  entail,  and  any  such 
issue  shall  be  living  at  the  death  of  the  testator,  such 
devise  shall  not  lapse,  but  shall  take  effect  as  if  the 
death  of  such  person  had  happened  immediately  after 
the  death  of  the  testator,  unless  a  contrary  intention 
shall  appear  by  the  will  (s).  The  other  case  is  that 
of  the  devisee  being  a  child  or  other  isstie  of  the 
testator  dying  in  the  testator's  lifetime  and  leaving 
issue  any  of  whom  are  living  at  the  testator's  death. 
In  this  case,  unless  a  mere  life  estate  shall  have  been 


Estate  tail. 


Devise  to 
issue  of 
testator. 


(g)  Hodgson  and  IH/c  v.  Avi- 
brose,  1  Dougl.  837. 

(r)  Plowd.  346;  1   Rep.  105; 


1  Jarin.  Wills,  388,  4th  ed. 

(s)  Stat.  7  WiU.  IV.  &  1  Vict, 
c.  2G,  s.  32. 
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left  to  the  devisee,  the  devise  shall  not  lapse,  but  shall 
take  effect  as  in  the  former  case  (<). 

The  construction  of  wills  is  the  next  object  of  our  Construction 

of  wills 

attention.  In  construing  wills,  the  Courts  have  always 
l)ome  in  mind,  that  a  testator  may  not  have  had  the 
same  opportunity  of  legal  advice  in  drawing  his  will, 
as  he  would  have  had  in  executing  a  deed.  And  the 
first  great  maxim  of  construction  accordingly  is,  that 
the  intention  of  the  testator  ought  to  be  observed  (it),  intention  to 
The  decisions  of  the  Courts,  in  pursuing  this  maxim, 
have  given  rise  to  a  number  of  subsidiary  rules,  to  be 
applied  in  making  out  the  testator's  intention  ;  and, 
when  doubts  occur,  these  rules  are  always  made  use 
of  to  determine  the  meaning;  so  that  the  true  legal 
construction  of  a  will  is  occasionally  different  from 
that  which  would  occur  to  the  mind  of  an  unprofes- 
sional reader.  Certainty  cannot  be  obtained  without 
uniformity,  nor  uniformity  without  rule.  Eules,  there- 
fore, have  been  found  to  be  absolutely  necessary ;  and 
the  indefinite  maxim  of  observing  the  intention  is  now 
largely  qualified  by  the  numerous  decisions  which 
have  been  made  respecting  all  manner  of  doubtful 
points,  each  of  which  decisions  forms  or  confirms  a 
rule  of  construction,  to  be  attended  to  whenever  any 
similar  difficulty  occurs.  It  is,  indeed,  very  question- 
able, whether  this  maxim  of  observing  the  intention, 
reasonable  as  it  may  appear,  has  been  of  any  serv^ice 
to  testators ;  and  it  has  certainly  occasioned  a  great 
deal  of  trouble  to  the  Courts.  Testators  have  imagined 
that  the  making  of  wills,  to  be  so  leniently  interpreted, 
is  a  matter  to  which  anybody  is  competent ;  and  the 
consequence  has  been  an  immense  amount  of  litigation, 

(/.   Sect.  33.     See  Wms.  Pors.  Fnmivall,  17  Ch.  D.  115. 

Prop.  440,  14th  cd.;  /o;i7Wcmv.  0^)30     Ass.    183    a;    Y.    B. 

Johnson.  3  Hare,  157  ;  Eccles  v.  9  Hen.  VI.  24  b  ;  Litt.  s.  58G ; 

C}uini€,2KB.\kZ.(ytQ\Griffitlis  Perk.  s.  555;   2  Black.   Comm. 

V.  GaU,  12  Sim.  354 ;  Eager  v.  381. 
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Technical 
rules. 

Example  of 
an  intended 
life  estate, 
held  to  be  an 
estate  tail. 


An  intended 
fee  simple, 
held  to  be 
only  an  estate 
ior  life. 


on  all  sorts  of  contradictory  and  nonsensical  bequests. 
An  intention,  moreover,  expressed  clearly  enough  for 
ordinary  apprehensions,  has  often  been  defeated  by 
some  technical  rule,  too  stubborn  tp  yield  to  the 
general  maxim,  that  the  intention  ought  to  be  ob- 
served. Thus,  in  one  case  (x),  a  testator  declared 
his  intention  to  be,  that  his  son  should  not  sell  or 
dispose  of  his  estate  for  longer  time  than  his  life, 
and  to  that  intent  he  devised  the  same  to  his  son  for 
his  life,  and  after  his  decease  to  the  heirs  of  the  body 
of  his  said  son.  The  Court  of  King's  Bench  held, 
aa^ho  reader  would  no  doubt  oxpoot^  that  the  son 
took  only  an  estate  for  his  life;  but  this  decision 
was  reversed  by  the  Court  of  Exchequer  Chamber,  and 
it  is  now  well  settled  that  the  decision  of  the  Court 
of  King's  Bench  was  erroneous  (^).  The  testator 
unwarily  made  use  of  technical  terms,  which  always 
require  a  technical  construction.  In  giving  the  estate 
to  the  son  for  life,  and  after  his  disease  to  the  heirs  of 
his  body,  the  testator  had,  in  effect,  given  the  estate  to 
the  son  and  the  heirs  of  his  body.  Now  such  a  gift  is 
an  estate  tail ;  and  one  of  the  inseparable  incidents  of 
an  estate  tail  is,  that  it  may  be  barred  in  the  manner 
already  described  (z).  The  son  was,  therefore,  properly 
entitled,  not  to  an  estate  for  life  only,  but  to  an  estate 
tail,  which  would  at  once  enable  him  to  dispose  of  the 
lands  for  an  estate  in  fee  simple.  In  contrast  to  this 
case  are  those  to  which  we  have  before  adverted,  in  the 
chapter  on  estates  for  life  (a).  In  those  cases,  an 
intention  to  confer  an  estate  in  fee  simple  was  defeated 
by  a  construction,  which  gave  only  an  estate  for  life ; 
a  gift  of  lands  or  houses  to  a  person  simply,  without 
words  to  limit  or  mark  out  the  estate  to  be  taken,  was 
held  to  confer  a  mere  life  interest.     But,  in  such  cases, 


{x)  Perrin  v.  Blake,  4  Burr. 
2579;  1  W.  Bl.  672;  1  Dougl. 
343. 


{y)  Feame,  C.  R.  147—172. 
(«)  Ante,  p.  88. 
(a)  Ante,  p.  109. 
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the  Courts,  conscious  of  the  pure  technicality  of  the 
rule,  were  continually  striving  to  avert  the  hardship  of 
its  effect,  by  laying  hold  of  the  most  minute  variations 
of  phrases,  as  matter  of  exception.  Doubt  thus  took 
the  place  of  direct  hardship ;  till  the  legislature  thought 
it  time  to  interpose.  As  we  have  seen,  a  remedy  was 
provided  by  the  Wills  Act  (6),  which  enacts  (c),  that  WiUs  Act, 
where  any  real  estate  shall  be  devised  to  any  person, 
without  any  words  of  limitation,  such  devise  shall  be 
construed  to  pass  the  fee  simple,  or  other  the  whole 
estate  or  interest,  which  the  testator  had  power  to 
dispose  of  by  will,  in  such  real  estate,  unless  a  contrary 
intention  shall  appear  by  the  will.  In  these  cases, 
therefore,  the  rule  of  law  has  been  made  to  give  way 
to  the  testator's  intention ;  but  the  case  above  cited, 
in  which  an  estate  tail  was  given  when  a  life  estate 
only  was  intended,  is  suflBicient  to  show,  that  rules  still 
remain  which  give  to  certain  phrases  such  a  force  and 
effect  as  can  be  properly  directed  by  those  only  who 
are  well  acquainted  with  their  power. 

Another  instance  of  the  defeat  of  intention  arose  in  Gift  in  case 
the  case  of  a  gift  of  lands  to  one  person,  "and  in  case  without  issue, 
he  shall  die  without  issue,"  then  to  another.  The 
Courts  interpreted  the  words,  **in  case  he  shall  die 
without  issue,"  to  mean  "  in  case  of  his  death,  and  of 
the  failure  of  his  issue ;  "  so  that  the  estate  was  to  go 
over  to  the  other,  not  only  in  case  of  the  death  of  the 
former,  leaving  no  issue  living  at  his  decease,  but  also 
in  the  event  of  his  leaving  issue,  and  his  issue  after- 
wards failing,  by  the  decease  of  all  his  descendants. 
The  Courts  considered  that  a  man  might  properly  be 
said  to  be  **  dead  without  issue,"  if  he  had  died  and 
left  issue,  all  of  whom  were  since  deceased ;  quite  as 
much  as  if  he  had  died,  and  left  no  issue  behind  him. 
In  accordance  with  this  view,  they  held  such  a  gift  as. 

(6)  7  WiU.  IV.  &  1  Vict.  c.  26.  (c)  Sect.  28. 
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Such  a  gift 
held  to  be  an 
«state  tail. 


Intention 
defeated. 


Wills  Act. 


above  mentioned  to  be,  by  implication,  a  gift  to  the 
first  person  and  his  issue,  with  a  remainder  over,  on 
such  issue  failing,  to  the  second.  This  was,  in  fact, 
a  gift  of  an  estate  tail  to  the  first  party  (rf)  ;  for  an 
estate  tail  is  just  such  an  estate  as  is  descendible  to 
the  issue  of  the  party,  and  will  cease  when  he  has 
no  longer  heirs  of  his  body,  that  is,  when  his  issue 
fails.  Had  there  been  no  power  of  barring  entails, 
this  would  no  doubt  have  been  a  most  effectual  way  of 
fulfilling  to  the  utmost  the  testator's  intention.  But, 
as  we  have  seen,  every  estate  tail  in  possession  is  liable 
to  be  barred,  and  turned  into  a  fee  simple,  at  the  will  of 
the  owner.  With  this  legal  incident  of  such  an  estate, 
the  Courts  considered  that  they  had  nothing  to  do ; 
and  by  this  construction,  they  accordingly  enabled  the 
first  devisee  to  bar  the  estate  tail  which  they  adjudged 
him  to  possess,  and  also  the  remainder  over  to  the 
other  party.  He  thus  was  enabled  at  once  to  acquire 
the  whole  fee  simple,  contrary  to  the  intention  of  the 
testator,  who  most  probably  had  never  heard  of  estates 
tail,  or  of  the  means  of  barring  them.  This  rule  of 
construction  had  been  so  long  and  firmly  established, 
that  nothing  but  the  power  of  Parliament  could  affect 
an  alteration.  This  was  done  by  the  Wills  Act,  which 
directs  (e)  that  in  a  will  the  words  "die  without  issue,*' 
and  similar  expressions,  shall  be  construed  to  mean  a 
want  or  failure  of  issue  in  the  lifetime,  or  at  the  death 
of  the  party,  and  not  an  indefinite  failure  of  issue; 
unless  a  contrary  intention  shall  appear  by  the  will, 
by  reason  of  such  person  having  a  prior  estate  tail, 
or  of  a  preceding  gift  being,  without  any  implication 
arising  from  such  words,  a  gift  of  an  estate  tail  to 
such  person  or  issue,  or  otherwise. 


From  what  has  been  said,  it  will  appear  that,  before 


{d)  1  Jarm.  Wills,  654,  4th  ed. ; 
Macliell  V.  Weeding,  8  Sim.  4,  7. 


{e)  Sect.  29  ;  see  Re  Edwards, 
1894,  3  Ch.  644. 
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the  above-mentioned  alteration,  an  estate  tail  might 
have  been  given  by  will,  by  the  mere  implication,  impUcation. 
arising  from  the  apparent  intention  of  the  testator, 
that  the  land  should  not  go  over  to  any  one  else,  so 
long  as  the  first  devisee  had  any  issue  of  his  body. 
In  the  particular  class  of  cases  to  which  we  have 
referred,  this  implication  is  now  excluded  by  express 
enactment.  But  the  general  principle  by  which  any 
kind  of  estates  may  be  given  by  will,  whenever  an 
intention  so  to  do  is  expressed,  or  clearly  implied,  still 
remains  the  same.  In  a  deed,  technical  words  are 
always  required ;  to  create  an  estate  tail  by  a  deed,  it 
is  necessary,  as  we  have  seen  (/),  that  the  word  heirSy 
coupled  with  words  of  procreation,  such  as  heirs  of  the 
body  J  or  in  words  in  tail,  should  be  made  use  of.  So, 
we  have  seen  that,  to  give  an  estate  in  fee  simple,  it 
is  necessary,  in  a  deed,  to  use  the  word  heirs,  or  the 
words  in  fee  simple  (g),  as  words  of  hmitation,  to  limit 
or  mark  out  the  estate.  But  in  a  will,  a  devise  to  a  Gift  of  an 
person  and  his  seed  (A),  or  to  him  and  his  issue  (i),  ^u.^  *^  ^ 
and  many  other  expressions,  are  sufficient  to  confer  an 
estate  tail ;  and  a  devise  to  a  man  and  his  heirs  male, 
which,  in  a  deed,  would  be  held  to  confer  a  fee  simple  (k), 
in  a  will  gives  an  estate  in  tail  male  (/) ;  for  the 
addition  of  the  word  "male,"  as  a  qualification  of 
heirs,  shows  that  a  class  of  heirs,  less  extensive  than 
heirs  general,  was  intended  (m) ;  and  the  gift  of  an 
estate  in  tail  male,  to  which,  in  a  will,  words  of  pro- 
creation are  unnecessary,  is  the  only  gift  which  at  all 
accords  with  such  an  intention.  So,  even  before  the  Gift  of  a  fee 
enactment  directing  that  a  devise  without  words  of  ^f  ^  ^ 
limitation  should  be  construed  to  pass  a  fee  simple,  an 
estate  in  fee  simple  was  often  held  to  be  conferred, 

(/)  Ante,  pp.  143,  200.  1268,  5th  ed. 

io)  Ante,  pp.  148,  200.  (k)  Ante,  p.  144. 

{h)  Co.   Litt.  9  b;    2  Black.  (I)  Co.  Litt.  27  a ;    2  Black. 

Coram.  115.  Comm.  116. 

(£)  Martin y. Swannell,2'Bea.v.  {m)  2  Jann.Will8,324,4thed.; 

249  ;  2  Jann.  WiUs,  412,  4th  ed. ;  1169,  5th  ed. 
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without  the  use  of  the  word  lieirs.  Thus,  such  an 
estate  was  given  by  a  devise  to  one  in  fee  simjile,  or  to 
him  for  ever  or  to  him  and  his  assigns  for  everin),  or 
by  a  devise  of  all  the  testator's  estate,  or  of  all  his 
property,  or  all  his  inheritance,  and  by  a  vast  number 
of  other  expressions,  by  which  an  intention  to  give 
the  fee  simple  could  be  considered  as  expressed  or 
implied  (o). 

Uses  and  The  doctrine  of  uses  and  trusts  applies  as  well  to  a 

will  as  to  a  conveyance  made  between  living  parties. 
Thus,  a  devise  of  lands  to  A.  and  his  heirs  to  the  use 
of  B.  and  his  heirs,  upon  certain  trusts  to  be  performed 
by  B.,  will  vest  the  legal  estate  in  fee  simple  in  B. ; 
and  the  Court  will  compel  him  to  execute  the  trust ; 
unless,  indeed,  he  disclaim  the  estate,  which  he  is  at 
perfect  liberty  to  do(^).  But,  if  any  trust  or  duty 
should  be  imposed  upon  A.,  it  will  then  become  & 
question,  on  the  construction  of  the  will,  whether  or 
not  A.  takes  any  legal  estate;  and,  if  any,  to  what 
extent.  If  no  trust  or  duty  is  imposed  on  him,  he  is- 
a  mere  instrument  for  conveying  the  legal  estate  to  B.,. 
filling  the  same  passive  office  as  a  person  to  whom  a 
feoffment  or  conveyance  has  been  made  to  the  use  of 
another  ((y).  From  a  want  of  acquaintance  on  the 
part  of  testators  with  the  Statute  of  Uses(r),  great 
difficulties  have  frequently  arisen  in  determining  the 
nature  and  extent  of  the  estates  of  trustees  under 
wills.  In  doubtful  cases,  the  leaning  of  the  Courts 
was  to  give  to  the  trustees  no  greater  estate  than  was 
absolutely  necessary  for  the  purposes  of  their  trust. 

(n)  Co.  Litt.  9  b ;    2  Black.  (g)  2   Jarm.  WiUs,  290—292, 

Comm.  108.  4th  ed. ;    1137—1139,  6th  ed. ; 

(o)  2    Jarm.    Wills,    274    sg.,  Baker  v.  White,  L.  R.,  20  Eq. 

4th  ed.  166 ;  Re  Brooke,  1894,  1  Ch.  43 ; 

ip)   Nicolson  V.    Wordstoorth,  see  ante,  pp.  171,  201. 

2  Swaiist.  365;  19  R.  R.  86 ;  Urch  (r)  27  Hen.  Vin.  c.  10 ;  onfe 

V.  Walker,  8  My.  &  Cr.  702;  Sig-  p.  169. 
gers  v.  Evans,  6  E.  &  B.  367,  380. 
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But  this  doctrine  having  frequently  been  found  incon- 
venient, provision  has  been  made  in  the  Wills  Act  (s), 
that,  under  certain  circumstances,  not  always  to  be 
easily  explained,  the  fee  simple  shall  pass  to  the 
trustees,  instead  of  an  estate  determinable  when  the 
purposes  of  the  trust  shall  be  satisfied. 

The  above  examples  may  serve  as  specimens  of  the  Danger  of 
great  danger  a  person  incurs,  who  ventures  to  commit  if^^'^es!* 
the  destination  of  his  property  to  a  document  framed 
in  ignorance  of  the  rules,  by  which  the  effect  of  such 
document  must  be  determined.  The  Wills  Act,  by 
the  alterations  above  mentioned,  has  effected  some 
improvement;  but  no  Act  of  Parliament  can  give 
skill  to  the  unpractised,  or  cause  everybody  to  attach 
the  same  meaning  to  doubtful  words.  The  only  way, 
therefore,  to  avoid  doubts  on  the  construction  of  wills, 
is  to  word  them  in  proper  technical  language, — a  task 
to  which  those  only  who  have  studied  such  language 
can  be  expected  to  be  competent. 

If  the  testator  should  devise  land  to  the  person  who  Devise  to 
is  his  heir  at  law,  it  is  provided  by  the  Inheritance 
Act(0  that  such  heir  shall  be  considered  to  have 
acquired  the  land  as  a  devisee,  and  not  by  descent. 
Such  heir,  thus  taking  by  purchase  (u),  will,  therefore, 
become  the  stock  of  descent;  and  in  case  of  his 
decease  intestate,  the  lands  will  descend  to  his  heir, 
and  not  to  the  heir  of  the  testator,  as  they  would  have 
done  had  the  lands  descended  on  the  heir.  Before 
this  Act,  an  heir  to  whom  lands  were  left  by  his 
ancestor's  will  was  considered  to  take  by  his  prior 
title  of  descent  as  heir,  and  not  under  the  will, — 
unless  the  testator  altered  the  estate  and  limited  it  in 


(»)  Stat.  7  Wm.  IV.  &  1  Vict.  b.  3;  see  Strickland  y,  Strickland, 

c.  26,  88.  30,  31.  10  Sim.  374. 

{<)  Stat.  3  &  4  WiU.  IV.  c.  106,  (u)  Ante,  p.  211. 

W.R.P.  R 


heir. 
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Devise  of  real 
estate  is 
independent 
of  executors* 
assent. 


Charge  of 
debts. 


Where  trus- 
tees may  sell 
or  mortgage 
to  pay  testa- 
tor's debts  or 
legacies. 


a  manner  different  from  that  in  which  it  would  have 
descended  to  the  heir  (x). 

It  is  usually  the  practice,  as  is  well  known,  for  every 
testator  to  appoint  an  executor  or  executors  of  his 
will ;  and  the  executors  so  appointed  have  important 
powers  of  disposition  over  the  .personal  estate  of  the 
testator  (y).  But  the  devise  of  the  real  estate  of  the 
testator  is  quite  independent  of  the  executors'  assent 
or  interference,  unless  the  testator  should  either 
expressly  or  by  implication  have  given  his  executors 
any  estate  in  or  power  over  the  same.  In  modem 
times,  however,  the  doctrine  has  been  broached,  that 
if  a  testator  charges  his  real  estate  with  the  payment 
of  his  debts,  such  a  charge  gives  by  implication  a 
power  to  his  executors  to  sell  his  real  estate  for 
the  payment  of  his  debts.  The  author,  elsewhere, 
attempted  to  show  that  this  doctrine,  though  recog- 
nized in  several  modem  cases,  is  inconsistent  with 
legal  principles  (z) ;  and  in  this  he  was  supported 
by  the  great  authority  of  Lord  St.  Leonards  (a).  In 
consequence,  however,  of  the  diflSculties  to  which 
these  cases  gave  rise,  an  Act  was  passed  by  which, 
where  there  is  a  charge  of  debts  or  legacies,  the 
trustees  in  some  cases  and  in  other  cases  the  executors 
of  a  testator  are  empowered  to  sell  his  real  estate  for 
the  purpose  of  paying  such  debts  or  legacies.  This 
Act,  which  is  known  as  *'  Lord  St.  Leonards*  Act  "  (&), 
provides  (c)  that  where,  by  any  will  that  shall  come 
into  operation  after  the  passing  of  the  Act,  the  testator 
shall  have  charged  his  real  estate  or  any  specific 


(z)  Watk.  Descents,  174,  176 
(229,  231,  4th  ed.). 

(y)  Wms.  Pers.  Prop.  413,  425, 
14th  ed. 

(z)  See  the  Author*s  Essay  on 
Real  Assets,  o.  6. 

(a)  Sug.  Pow.  120—122. 

(b)  Stat.  22  &  23  Vict.  c.  35, 
passed  13th  August,  1859. 


(c)  Sect.  14.  The  powers  thus 
conferred  extend  to  all  persons 
in  whom  the  estate  devised  shall 
for  the  time  being  be  vested  by 
survivorship,  descent  or  devise, 
and  to  any  persons  appointed  to 
succeed  to  the  trusteeship,  either 
under  any  power  in  the  will,  or 
by  the  Court ;  s.  16. 


OF  A  WILL  OF  LANDS.  243 

portion  thereof  with  the  payment  of  his  debts  or  of 

any  legacy,   and  shall   have  devised   the  estate  so 

charged  to  any  trustee  or  trustees  for  the  whole  of 

his  estate  or  interest  therein,  and   shall  not  have 

made  any  express  provision  for  the  raising  of  such 

debts  or  legacy  out  of  the  estate,  such  trustee  or 

trustees   may,   notwithstanding   any  trusts  actually 

declared  by  the  testator,  raise  such  debts  or  legacy  by 

sale  or  mortgage  of  the  lands  devised  to  them.    But 

if  any  testator,  who  shall  have  created  such  a  charge,  Where  execu- 

shall  not  have  devised  the  hereditaments  charged  in  or  mortgage 

such  terms  as  that  his  whole  estate  and  interest  to  pay  debts 

or  legacies. 

therein  shall  become  vested  in  any  trustee  or  trustees, 

the  executor  or  executors  for  the  time  being  named  in 

his  will  (if  any)  shall  have  the  same  power  of  raising 

the  same  moneys  as  is  before  vested  in  the  trustees  (d). 

And  purchasers  or  mortgagees  are  not  to  be  bound  to 

inquire  whether  the  powers  thus  conferred  shall  have 

been  duly  exercised  by  the  persons  acting  in  exercise 

thereof  (e).    But  these  provisions  are  not  to  prejudice 

or  affect  any  sale  or  mortgage  made  or  to  be  made 

in  pursuance  of  any  will  coming  into  operation  before 

the  passing  of  the  Act ;   nor  are  they  to  extend  to  Devise  in  fee 

a  devise  to  any  person  in  fee  or  in  tail,  or  for  the  charged  with 

testator's   whole  estate   and    interest,   charged  with  ^^bts. 

debts  or  legacies ;  nor  are  they  to  affect  the  power  of 

any  such  devisee  to  sell  or  mortgage  as  he  or  they 

may  by  law  now  do(/).    In  these  cases  the  law  is 

that  the  devisee  may,  in  the  exercise  of  his  inherent 

right  of  alienation,  either  sell  or  mortgage  the  lands  Charges  of 

devised  to  him;    but  if  legacies  only  are  charged 

thereon,  the  purchaser  or  mortgagee  is  bound  to  see 

his  money  duly  applied  in  their  payment  (^).     If, 

(<J)  Sect.  16.   Such  power  shaU  (/)  Sect.  18.    See  Re  Wilson,  2 

from  time  to  time  devolve  to  Times  L.  R.  448 ;  84  W.  R.  512. 
the  person  or  persons  (if  any)  in  (g)  Horn  v.  Horn,  2  Sim.  & 

whom  the  ezecntorship  shall  for  Stu.  448 ;  Essay  on  Real  Assets, 

the  time  being  be  vested.  p.  68. 

(e)  Sect.  17. 

b2 
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contracted  to 
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and  York- 
shire to  be 
registered. 


however,  the  testator's  debts  are  charged  on  the  lands, 
then,  whether  there  be  legacies  also  charged  or  not, 
the  practical  impossibility  of  obliging  the  purchaser 
or  mortgagee  to  look  to  the  payment  of  so  micertain 
a  charge  exonerates  him  from  all  liability  to  do  more 
than  simply  pay  his  money  to  the  devisee  on  his  sole 
receipt (h). 

As  we  have  seen  (i),  under  the  Conveyancing  Act 
of  1881,  freehold  estate  of  inheritance  vested  in  any 
person  solely  upon  any  trust,  or  by  way  of  mortgage, 
now  devolves,  on  his  death,  to  his  personal  representa- 
tives. And  the  same  Act  {k)  empowers  the  tenant's, 
personal  representatives  to  convey  the  fee  simple  or 
other  freehold  interest  descendible  to  his  heirs  general 
in  any  land  for  the  purpose  of  giving  effect  to  a 
contract  for  sale  thereof,  subsisting  at  his  death  and 
enforceable  against  his  heir  or  devisee  (t). 

Wills  of  lands  situate  in  Middlesex  or  Yorkshire  or 
the  town  and  county  of  Kingston-upon-HuU,  must  be 
duly  registered  in  the  county  register,  in  order  to 
operate  as  a'  complete  and  unavoidable  conveyance- 
For  the  Eegistry  Acts  for  those  places  (w)  provided 
that  a  memorial  of  all  wills  of  lands  in  those  counties 
should  be  registered  within  six  months  after  the  death 
of  every  testator  dying  within  the  kingdom  of  Great 
Britain,  or  within  three  years  after  the  death  of  every 
testator  dying  upon  the  seas  or  in  parts  beyond  the 
seas ;  otherwise  every  such  devise  by  will  should  be 
adjudged  fraudulent  and  void  against  any  subsequent 
purchaser  or  mortgagee  for  valuable  consideration  («)- 


(h)  Essay  on  Keal  Assets,  pp. 
62,  63;  Corser  v.  Cartwright, 
L.  R.  7  H.  L.  731. 

(t)  AntCj  pp.  186,  226. 

(k)  Stat.  44  &  46  Vict.  c.  41, 
8.  4;  see  Wms.  Conv.  Stat. 
54—68. 

(l)  See  ante,  p.  181. 


(m)  Stats.  7  Anne,  c.  20,  s.  6  ; 
2  &  3  Anne,  c.  4,  s.  20 ;  6  Anne, 
c.  62  (6  Anne,  c.  36,  in  Rufihead) ; 
8  Geo.  II.  c.  6,  s.  15.  See  ant€^ 
p.  203 ;  Wms.  Conv.  Stat.  21—23. 

(n)  Chadvnck  v.  Turner,  34 
Beav.  634;  L.  R.  1  Ch.  310; 
Dart,  v.  &  P.  771,  6th  ed. 
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But  in  consequence  of  the  construction  placed  upon 
these  Acts  by  the  Courts  of  Equity  (o),  if  a  purchaser 
or  mortgagee  from  the  heir  of  one,  who  held  land  in 
a  register  county,  had  had  clear  previous  notice  of  a 
will  devising  the  same  land,  he  could  not,  by  register- 
ing his  deed,  gain  any  priority  over  the  devisees  in 
respect  of  the  equitable  estate  in  the  land  (2?).  The 
Vendor  and  Purchaser  Act,  1874  (q),  provides  (r),  that  New  enact- 
where  the  will  of  a  testator  devising  lands  in  Middlesex  purchasers 
or  Yorkshire  has  not  been  registered  within  the  period  *^5^^°^*" 
allowed  by  law  in  that  behalf,  an  assurance  of  such 
land  to  a  purchaser  or  mortgagee  by  the  devisee,  or 
by  some  one  deriving  title  under  him,  shall,  if  regis- 
tered before,  take  precedence  of  and  prevail  over,  any 
assurance  from  the  testator's  heir  at  law.  As  we 
have  seen(«),  the  old  Yorkshire  Kegistry  Acts  were 
repealed  by  the  Yorkshire  Eegistries  Act,  1884  (t). 
By  this  Act,  wills  affecting  lands  in  Yorkshire  inay  be 
registered  thereunder ;  and  every  will  entitled  to  be 
registered  under  this  Act  shall  have  priority  according 
to  the  date  of  the  death  of  the  testator,  if  the  date  of 
registration  thereof  be  within,  or  under  this  Act  to  be 
deemed  to  be  within  (u),  a  period  of  six  months  after 
the  death  of  the  testator,  or  according  to  the  date 
of  registration  thereof,  if  such  date  of  registration  be 
not  within,  or  under  this  Act  to  be  deemed  to  be 
within,  such  period  of  six  months  (x).  This  Act  also  Registration 
provides  for  the  registration  of  an  affidavit  of  intestacy  JJ^^^"^ 
at  any  time  after  the  expiration  of  six  months  from  intestacy. 
the  death  of  a  person  holding  land  within  Yorkshire 
and  Eingston-upon-HuU  ;  and  enacts  that,  where  any 

(o)  See  ante,  pp.  203,  204.  (u)  See  sect.  11,  which  provides 

Ip)  Wms.  Conv.  Stat.  23,  and  for  registration  of  notice  of  a 

n.  {q).  will  within  six  months  after  the 

iq)  Stat.  37  <&  38  Vict.  c.  78.  testator's  death,  if  the  will  itself 

(r)  Sect.  8.     See  Wms.  Conv.  cannot  be  registered  within  the 

Stat.  21 — 24.  same  period. 

(«)  Ante,  p.  204.  (.r)  Sects.  4,  14,  as  amended  by 

(0  Stat.  47  &  48  Vict.  c.  64,  s.  51.  48  &  49  Vict.  c.  26,  s.  4. 
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such  aflSdavit  of  intestacy  has  been  duly  registered, 
any  assurance  for  valuable  consideration  made  or 
executed  by  any  person  who  would  be  empowered  to 
make  or  execute  the  same  in  case  of  such  intestacy, 
and  duly  registered,  shall  have  priority  over  any  will 
of  the  supposed  intestate,  the  date  of  registration  of 
which  shall  be  subsequent  to  the  date  of  registration 
Sie,  of  such  assurance  or  ivill  and  not  within  or  under  this 

Act  to  be  deemed  to  be  within  a  period  of  six  months 
after  the  death  of  the  supposed  intestate  (y).  As  we 
have  seen(^),  this  Act  provides  that  no  person  claim- 
ing any  legal  or  equitable  interest  under  any  priority 
given  by  the  Act  shall  lose  any  such  priority  merely 
in  consequence  of  his  having  been  affected  with  actual 
or  constructive  notice,  except  in  cases  of  actual  fraud. 

Succession  As  a  rule,  every  person  succeeding  to  any  beneficial 

^^*^'*  interest  in  real  property  as  heir,  or  under  a  will,  upon 

any  death  which  has  occurred  after  the  Succession 
Duty  Act,  1853  (a),  is  charged  with  duty  on  the  value 
of  the  succession  at  the  rate  stated  in  the  note  (h). 
Succession  duty  is  a  first  charge  on  the  interest  of  the 
successor,  and  of  all  persons  claiming  in  his  right,  in 

iy)  Stat.  47  &  48  Vict,  c  64,  s.  (a)  Stat.  16  &  17  Vict.  c.  51, 
12.  The  words  or  will  appear  ss.  2,  10,  18,  54 ;  this  Act  corn- 
superfluous,  inenced  on  the  19th  May,  1853. 

(z)  Ante,  p.  204. 

{b)  Where  the  successor  is  to  the  predecessor  fwho  in  the  case  of 
intestacy  appears  to  be  the  last  possessor  (not  the  last  purchaser ; 
Hanson  on  Succession  Duty,  289,  240,  Srd  ea.),  and  in  the  case  of*a 
will  is  the  testator) : — 

(1)  Lineal  issue  or  ancestor,  £1  per  cent. 

(2}  Brother  or  sister,  or  descendant  of  a  brother  or  sister,  £8  per  cent. 

(8)  Brother  or  sister  of  the  father  or  mother,  or  descendant  of 
such  brother  or  sister,  £5  per  cent. 

(4)  Brother  or  sister  (fT  the  grandfather  or  grandmother,  or 
descendant  of  such  brother  or  sister,  £6  per  cent. 

(5)  In  any  other  degree  of  collateral  consanguinity,  or  a  stranger 
in  blood,  £10  per  cent. 

No  duty  is  payable  on  a  succession  by  a  husband  to  a  wife,  or 
vice  versdy  or  by  any  member  of  the  royal  family. 

An  additional  duty  of  10s.  per  cent,  in  case  (1),  and  £1  lOs.  per 
cent,  in  the  other  cases,  was  imposed  on  successions  on  deaths 
occurring  on  or  after  the  1st  of  July,  1888  ;  and  an  additional  duty 
of  £1  per  cent,  where  the  value  of  any  succession  on  the  death 
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all  the  real  property  on  which  it  is  assessed  ;  and  is 
also  a  debt  due  to  the  Crown  from  the  successor,, 
having,  in  the  case  of  real  property  comprised  in  any 
succession,  priority  over  all  charges  and  interests 
created  by  him(c).  Under  this  Act,  the  duty  on  a 
succession  to  real  property  is  payable  on  the  value  (to 
be  ascertained  as  directed  in  the  Act)  of  an  annuity 
equal  to  the  annual  value  (d)  of  such  property  during 
the  successor's  life,  or  for  any  less  period  during  which 
he  may  be  entitled;  and  the  duty  is  to  be  paid  by 
eight  equal  half-yearly  instalments,  commencing  at 
the  end  of  twelve  months  after  the  successor  shall 
have  become  entitled  to  the  beneficial  enjoyment  of 
the  property  {e).  But  if  the  successor  shall  die  before 
an  such  instalments  shall  have  become  due,  then  any 
instalment  not  due  at  his  decease  shall  cease  to  be 
payable ;  except  in  the  case  of  a  successor  who  shall 
have  been  competent  to  dispose  by  will  (/)  of  a  con- 
tinuing interest  in  such  property,  in  which  case  the 
instalments  unpaid  at  his  death  shall  be  a  continuing 
charge  on  such  interest  in  exoneration  of  his  other 
property,  and  shall  be  payable  by  the  owner  for  the 
time  being  of  such  interest  (^).  By  the  Finance  Act,  Estate  Duty. 
1894  (ft),  a  duty  called  estate  duty  is  charged  upon  the 

of  any  person  dying  on  or  after  the  1st  of  June,  1889,  exceeded 
£10,000,  or  the  value  of  any  succession  to  real  property  under  the 
wiU  or  intestacy  of  any  person  so  dying,  together  with  any  other 
benefit  taken  by  the  successor  under  such  will  or  intestacy,  exceeded 
^e  same  sum:  but  these  duties  were  abolished  by  the  Finance 
Act,  1894.  See  stats.  51  Vict.  c.  8,  s.  21 ;  52  Vict.  c.  7,  ss.  6,  7 ; 
57  &  58  Vict.  c.  80,  8.  1  &  1st  schediile. 

(c)  Stat.  16  &  17  Vict.  c.  51,  either  upon  the  day  of  payment 
6.  42 ;  see  also  s.  44,  and  stat.  of  the  last  of  such  instalments, 
52  Vict.  c.  7,  8.  12.  or  jiy  four  further  annual  in- 

(d)  A.'O,  V.  Earl  of  Sefton^  stalments  with  interest  at  £4 
11  H.  L.  C.  257.  per  cent,  on  the  amount  remain- 

(e)  By  Stat.  51  Vict.  c.  8,  s.  22,  mg  xmpaid. 

the  successor  has  the  option  of  (/)  A.-G,  v.  Hallett,  2  H.  &  N. 

pa>'ing  half  the  succession  duty  868. 

by    four    equal    annual    instal-  {g)  Stat.  16  &  17  Vict.  c.  51, 

ments,  commencing  at'  the  end  s.  21. 

of  a  year  after  entering  upon  (h)  Stat.  57  &  58  Vict.  c.  80, 

enjoyment,  and  the  other  half  ss.  1,  2,  22,  24.    Estate  duty  on 
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Settlement 
estate  duty. 


principal  value  of  all  real  or  personal  property  which 
passes,  whether  upon  intestacy,  by  will  or  by  settle- 
ment, on  the  death  of  any  person  dying  after  the 
1st  of  August,  1894.  The  rate  of  duty  is  graduated 
according  to  the  value  of  the  estate  as  stated  in  thd 
note  (i) ;  and  to  determine  the  rate  of  duty  to  be  paid, 
all  the  property  so  passing  must,  as  a  rule,  be  aggre- 
gated so  as  to  form  one  estate  (k).  Where  property,  in 
respect  of  which  estate  duty  is  leviable,  is  settled  hj 
the  will  of  the  deceased,  or  having  been  settled  b^ 
some  other  disposition,  taking  effect  after  the  1st  cf 
August,  1894,  passes  thereunder  on  the  death  of  the 
deceased  to  some  person  not  "  competent  to  dispose  •f 
the  property  "  (Z),  a  further  estate  duty  (called  settle- 
ment estate  duty)  is  leviable  at  the  rate  of  one  p«r 
cent,  on  the  principal  value  of  the  property  so  settled, 
except  where  the  only  life  interest  in  the  property 
after  the  death  of  the  deceased,  is  that  of  a  wife  cr 


real  property  may  be  paid,  with 
interest  at  8  per  cent.,  by  yearly 
or  half-yearly  instalments,  ex- 
tending over  eight  years  from 

(i)  Sect.  17  :— 


the  death:  but  if  the  property 
be  sold,  the  duty  shall  be  pail 
on  completion  of  the  sale; 
s.  6  (8). 


Where  the  principal  value  of  the  Estate 

At  the  xate  per 
cent,  of 

£ 

£ 

£      s.    d. 

Exceeds 

100  and  does  not  exceed 

600  .... 

10     0 

600        „ 

>         >t 

1,000  .... 

2    0    0 

1,000 

»         >» 

10,000  .... 

3    0    0 

10,000 

»         >> 

25,000  .... 

4    0    0 

26,000 

>             n 

60,000  .... 

4  10    0 

50,000 

1            n 

76.000  .... 

5    0    0 

76,000 

1            i> 

100,000  .... 

6  10    0 

100,000 

>                  M 

160.000  .... 

6    0    0 

160,000 

n             >i 

260,000  .... 

6  10    0 

260,000 

t                  71 

600,000  .... 

7    0    0 

600,000 

1                  >1 

1,000,000  .... 

7  10    0 

1,000,000 

8    0    0 

(k)  Stat.  67  &  68  Vict.  c.  80, 
s.  4. 

(Z)  This  means,  with  regard 
to  land,  not  competent  to  dispose 


of  the  whole  estate  therein  as 
tenant  in  fee  simple  or  in  tail 
or  \mder  a  power  exercisable  for 
one's  own  benefit ;  see  s.  22  (2,  a). 
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husband  of  the  deceased  (?;i).  Where  estate  duty  is 
leviable  on  any  real  property,  a  part  of  the  estate  duty, 
proportionate  to  the  value  of  such  property,  shall  be  a 
first  charge  thereon ;  except  as  against  a  bond  fide 
purchaser  thereof  for  valuable  consideration  without 
notice  (n)*  Where  property  is  chargeable  with  estate 
duty,  succession  duty  at  the  rate  of  one  per  cent,  (o) 
is  not  leviable  on  any  interest  therein  (p).  But  the 
Act  makes  succession  duty  payable  on  the  principal 
value  iq)  (less  the  estate  duty  and  expenses  of  paying 
the  same)  of  any  real  property,  where  the  successor  is 
**  competent  to  dispose  of  the  property  "  (r). 

{m)  Sects.  5, 17,  21  (4).  above.    In  such  case  the  sncces- 

(n)  Sect.  9  (1).  sion  duty  is  payable  by  the  same 

(o)  Ante,  p.  246,  n.  (5).  instalments  and  with  the  same 

Ip)  Sect.  1  &  1st  schedule.  interest  as  estate  duty  on  real 

Iq)  See  s.  6.  estate ;  see  note  (h)  above. 

(r)  Sect.     18;     see     note  (l) 
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CHAPTEE  XI. 

OF  CREDITORS'   RIGHTS. 

In  the  present  chapter  it  is  proposed  to  consider  the 
rights,  which  creditors  may  acquire,  to  take  freeholds 
in  their  debtors'  possession  to  satisfy  their  debts.  The 
liabiUty  of  an  estate  of  freehold  to  aUenation  for  debt 
has  been  already  briefly  noticed  (a) ;  and  we  have  seen 
that  it  may  arise  either  in  the  tenant's  lifetime,  or,  in 
the  case  of  estates  of  inheritance,  after  his  death. 
Alienation  for  ordinary  debts  may  take  place  in  the 
tenant's  lifetime,  either  in  execution  of  a  judgment 
against  him  or  on  his  bankruptcy.  But  in  the  case  of 
debts  to  the  Grown,  the  debtor's  lands  may  be  taken, 
as  well  in  his  lifetime  as  after  his  death,  under  the 
special  remedies,  which  the  Crown  has  for  the  recovery 
of  its  debts.  We  will  examine,  first,  the  Uabihty  of  an 
estate  in  fee  simple  to  alienation  for  debt ;  then  that  of 
estates  tail  and  of  freehold  estates  not  of  inheritance ; 
and  will  consider,  lastly,  the  liability  of  trust  estates 
to  creditors. 

Liability  in  First,  then,  with  regard  to  the  liability  attached  to 
ju^^ent  ^^  estate  in  fee  simple  to  be  seized  for  the  tenant's 
debts.  debts  in  his  lifetime,  the  mere  contracting  of  a  debt 

(except,  as  we  shall  see,  to  the  Grown)  gives  the 
creditor  no  charge  on  the  debtor's  property,  but  only 
the  right  to  sue  him  personally  (6).  And  it  is  not 
until  the  creditor  has  obtained  the  judgment  of  a  court 
of  justice  in  his  favour  that  the  debtor's  property  can 

(a)  Ante,  p.  79.  619,  620  ;  James,  L.  J.,  Pike  v. 

(6)  Turner,  L.  J.,  Johnson  v.       Fitzgibbon,  17  Ch.  D.464,  461. 
Gallagher,  8  De  G.  F.  &  J.  494, 
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be  taken,  in  execution  of  the  judgment  (c),  to  satisfy  his 

claim.    In  our  law,  the  judgment  debts  of  a  tenant  in  Judgment 

fee  long  affected  his  lands  with  a  peculiar  and  extensive 

liability  to  be  taken  in  execution,  not  only  in  his  own 

hands,  but  also  in  the  hands  of  purchasers  from  him. 

At  the  present  time,  however^  a  course  of  complicated 

legislation  has  ended  in  placing  such  restrictions  on 

the  exercise  of  judgment  creditors'  rights  against  their 

debtor's  lands,  as  reduce  to  a  minimum  the  possibility 

of  any  hardship  being  cp,used  to  a  purchaser  for  value. 

The  first  enactment  which  gave  to  a  judgment  creditor 

a  remedy  against  the  lands  of  his  debtor  was  made  in 

the  reign  of  Edward  I.  (d),  shortly  before  the  passing 

of  the  Statute  of  Quia  Emptores  («),  which  sanctioned 

the  full  and  free  alienation  of  fee  simple  estates.    By 

this  enactment  it  is  provided,  that,  when  a  debt  is 

recovered  or  acknowledged  in  the  King's  Court  (/),  or 

damages  awarded,  it  shall  be  thenceforth  in  the  election 

of  him  that  sueth  for  such  debt  or  damages  to  have  a 

writ  of  fieri  facias  unto  the  sheriff  of  the  lands  and 

goods  (p),  or  that  the  sheriff  deliver  to  him  all  the 

chattels  of  the  debtor  (saving  only  his  oxen  and  beasts 

of  his  plough)  (/O,  and  the  one  half  of  his  land,  until 

the  debt  be  levied  according  to  a  reasonable  price  or 

extent.     The  writ  issued  by  the  Court  to  the  sheriff,  Writ  of  elegit. 

under  the  authority  of  this  statute,  was  called  a  writ 

of  elegit ;  so  named,  because  it  was  stated  in  the  writ 

that  the  creditor  had  elected  (elegit)  to  pursue  the 

remedy   which   the    statute    had   thus  provided    for 

him  (i).     One  mofety  only  of  the  land  was  allowed  to 

be  taken,  because  it  was  necessary,  according  to  the 

(c)  See  arUe^  p.  24,  n.  (x).  of  the  year  1884,  it  has  no  longer 

{d)   Stat.   13    Edw.  I.  c.   18,  been  possible  to  take  the  goods  of 

called    the    Statute    of    West-  a  debtor  under  a  writ  of  elegit^ 

minster  the  Second.  and  the  writ  has  extended  to 

(e)  Stat.  18  Edw.  I.  c.  1.  lands  and  hereditaments  only ; 

(/)^nte,  p.  9,  n.  (dj.  see  stat.  46  &  47  Vict.   c.  62, 

(^)  As  to  the  writ  of  fieri  faciaSy  s.  146,  sub-s.  1. 
see  Wms.  Pers.  Prop.  96, 14th  ed.  (i)  Co.  Litt.  289  b  ;  Bac.  Abr. 

{h)  Since  the  commencement  tit.  Execution  (C  2). 
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feudal  constitution  of  our  law,  that,  whatever  were  the 
difficulties  of  the  tenant,  enough  land  should  be  left 
him  to  enable  him  to  perform  the  services  due  to  his 
lord  (fc).  The  statute,  it  will  be  observed,  was  passed 
prior  to  the  time  when  the  alienation  of  estates  in  fee 
simple  was  sanctioned  by  Parliament ;  and  there  can  be 
no  doubt,  that  long  after  the  passing  of  this  statute 
the  vendors  and  purchasers  of  landed  property  held  a 
far  less  important  place  in  legal  consideration  than 
Construction    they  do  at  present.     This  circumstance  may  account 

of  the  statute,    -i-i  i.j.i_i_  j.       i.*  -l't. 

for  the  somewhat  harsh  construction,  which  was  soon 
placed  on  this  statute,  and  which  continued  to  be 
applied  to  it,  until  its  replacement  by  an  enlarged  and 
amended  Act  of  modem  date  (Z).  It  was  held  that,  if 
at  the  time  when  the  judgment  of  the  Court  was  given 
for  the  recovery  of  the  debt,  or  awarding  the  damages, 
the  debtor  had  lands,  but  afterwards  sold  them,  the 
creditor  might  still,  under  the  writ  with  which  the 
statute  had  furnished  him,  take  a  moiety  of  the  lands 
out  of  the  hands  of  the  purchaser  (m).  It  thus  became 
important  for  all  purchasers  of  lands  to  ascertain,  that 
those  from  whom  they  purchased  had  no  jndgjnenU 
against  them.  For,  if  any  such  existed,  one  moiety  of 
the  lands  would  still  remain  liable  to  be  taken  out  of 
the  hands  of  the  purchaser  to  satisfy  the  judgment 
debt  or  damages.  It  was  also  held  that  if  the  debtor 
purchased  lands  after  the  date  of  the  judgment,  and 
then  sold  them  again,  even  these  lands  would  be  liable, 
in  the  hands  of  the  purchaser,  to  satisfy  the  claims  of 
the  creditors  under  the  writ  of  elegit  (n).  In  conse- 
quence of  the  construction  thus  put  upon  the  statute, 
judgment  debts  became  incumbrances  upon  the  title 
to  every  estate  in  fee  simple,  which  it  was  necessary 
to  discover  and  remove  previously  to  every  purchase. 

{k)  Wright's  Tenures,  170.  (n)  Brace  v.  Duchess  of  MarU 

(Z)  Stat.  1  &  2  Vict.  c.  110.  borough,  2  P.  Wms.  492 ;  Sug. 

(?»)  Sir  John  de  Moleyn's  case,  V.   &   P.   620 ;    8  Prest.    Abst. 

Year  Book,  30  Edw.  III.  24  a.  826,  384,  335. 
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To  facilitate  purchasers  and  others  in  their  search 

for  judgments,    an   alphabetical  docket  or  index  of  Dockets. 

judgments  was  provided  by  an  Act  of  William  and 

Mary(o),  to  be  kept  in  each  of  the  Courts,  open  to 

public  inspection  and  search.     But,  by  an  enactment 

of  the  present  reign  (2?)  these  dockets  have  now  been  Now  closed. 

closed,   and  the  ancient  statute  is,  with  respect  to 

purchasers,  virtually  repealed  (q). 

The  rights  of  judgment  creditors  against  the  lands  i^?^?^|a'^ 

of  their  debtors  were  remodelled  by  the  Judgments 

Act,  1838  (r).     The  old  statute  extended  to  only  one  The  whole  of 

half  of  the  lands  of  the  debtor ;  but,  by  this  Act,  the  be^taken! 

whole  of  the  lands,  and  all  other  hereditaments  of  the 

debtor,  can  be  taken  under  the  writ  of  elegit  (s).      The 

power  of  the  judgment  creditor  to  take  lands  out 

of  the  hands  of  purchasers  was  no   longer  left   to 

depend  on  a  forced  construction,  such  as  that  applied 

to    the  old   statute;  for  this  Act  expressly  extends 

the   remedy    of  the  judgment  creditor  to  lands   of 

which  the  debtor  shall  have  been  seised  or  possessed 

at  the  time  of  entering  up  the  judgment,  or  at  any 

time  afterwards.    It  was  also  expressly  provided  that 

a    judgment  should  operate   as  a  charge    on  such 

lands  (0.     But   no   judgment   should    by  virtue    of  Registry  of 

this  Act  aflfect  any  hereditaments  as  to  purchasers,  J^**^°^®^  ^• 

mortgagees,  or  creditors,  unless  registered  against  the 

debtor's  name  in  an  Index  which  the  Act  directed  to 

be  kept  for  the  warning  of  purchasers,  at  the  office 

of  the  Court  of  Common  Pleas  (i^).    This  registration  Re-registra- 
tion. 

(o)  Stat.  4  &  6  Will.  &  Mary,  3  &  4  Vict.  c.  82 ;  18  &  19  Vict. 

c.  20,  made  perpetual  by  stat.  c.  15  ;  and  23  &  24  Vict.  o.  38. 

7  &  8  WiU.  in.  c.  36.  (s)  Stat.  1  &  2  Vict.  c.  110,  s.  11. 

(»)  Stat.  2  &  3  Vict.  c.  11,  k)  Sect.  13. 

88.  1,  2.  (w)  Stats.  1  &  2  Vict.  c.  110, 

(g)  See  1  Dart,  V.  &  P.  626—  s.  19  ;  2  &  8  Vict.  c.  11,  s.  3  ;  18 

530.  6th  ed.  &  19  Vict.  c.  16,  s.  10 ;  Sug.  V. 

(r)  Stat.  1  &  2  Vict.  0.  110,  &  P.  630  sq, 
amended  by  2  &  3  Vict.  c.  11 ; 
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Notice 
immaterial. 


Protection  to 
purchasers 
without 
notice. 


was  required  to  be  repeated  every  five  years  (x) ;  but 
the  purchaser  was  bound  if  the  judgment  were  regis- 
tered within  five  years  before  the  execution  of  the 
conveyance  to  him,  although  more  than  five  years 
should  have  elapsed  since  the  last  previous  registra- 
tion (t/).  If,  however,  the  judgment  were  not  so 
registered,  or  re-registered,  the  purchaser  was  not 
affected  thereby,  even  though  he  should  have  had 
express  notice  of  its  existence  {z).  And,  by  a  further 
enactment,  it  was  provided,  in  favour  of  purchasers 
without  notice  of  any  judgments,  that  no  judgments, 
although  duly  registered,  should  affect  any  heredita- 
ments as  against  such  purchasers  more  extensively 
than  a  duly  docketed  judgment  would  have  bound 
such  purchasers  before  the  Judgments  Act,  1888  (a). 


Later  Acts 
abolishing 
lien  of 
judgments. 


Subsequent  legislation  has,  however  very  greatly 
modified  the  effect  of  these  enactments.  It  was  first 
provided,  by  an  Act  passed  on  the  23rd  of  July, 
1860(6),  that  no  judgment  to  be  entered  up  after  the 
passing  of  the  Act  should  affect  any  land  as  to  a  bond 
fide  purchaser  or  mortgagee  (whether  with  or  without 
notice  of  such  judgment),  unless  a  writ  or  other  due 
process  of  execution  should  have  been  issued  and 


(x)  Stat.  2  &  3  Vict.  c.   11, 

8.4. 

(!/)  Stat.  18  &  19  Vict.  c.  16, 

8.6. 

(z)  Stats.  8  &  4  Vict.  c.  82, 
s.  2  ;  18  &  19  Vict.  c.  15,  ss.  4,  6. 
But  the  judgment  creditor  did 
not,  by  omitting  to  re-register, 
necessarily  lose  his  priority,  if 
once  obtained,  over  subsequent 
judgments,  though  duly  regis- 
tered; Beavan  v.  The  Earl  of 
Oxford,  6  De  G.  M.  &  G.  492 ; 
Re  Lord  Ke7isington,  26  Ch.  D. 
627 

(a)  Stat.  2  &  3  Vict.  c.  11, 
8.  6 ;  Lane  v.  Jackson,  20  Beav. 
636.  The  eifect  of  judgments 
under  these  Acts  was  extended 


to  all  decrees,  orders  or  rules, 
made  by  the  courts  of  equity 
and  of  common  law,  or  in  matters 
of  bankruptcy  or  lunacy ;  stats. 

I  &  2  Vict.  c.  110,  8.  18 ;  2  &  3 
Vict.  c.  11,  ss.  4,  6 ;  3  &  4  Vict, 
c.  82,  s.  2 ;  18  &  19  Vict.  c.  15, 
ss.  4---6.     See  Jones  v.  WillianiSy 

II  A.  &  E.  167  ;  8  M.  &  W.  349  ; 
Doe  V.  Amey,  8  M.  &  W.  665 ; 
Wells  V.  Gibbs,  8  Beav.  899; 
Duke  of  Beaufort  v.  Phillips, 
1  De  G.  &  S.  321.  As  to  enter- 
ing  satisfaction  on  judgments, 
see  Stat.  23  &  24  Vict.  c.  115, 

8.2. 

(&)  Stat.  23  &  24  Vict.  c.  38, 
ss.  1,  2. 
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registered  against  the  judgment  creditor's  name  (c)  in 
the  Index  provided  by  the  Act  before  the  execution  of 
the  conveyance  or  mortgage,  and  the  payment  of  the 
purchase  or  mortgage  money,  and  unless  the  writ  or 
process  were  executed  within  three  calendar  months 
from  the  time  when  it  was  registered.  By  a  later  Act, 
passed  on  the  29th  of  July,  1864  (d),  no  judgment  (e) 
to  be  entered  up  after  the  passing  of  the  Act  shall 
affect  any  land,  of  whatever  tenure,  until  suph  land 
shall  have  been  actually  delivered  in  execution  by 
virtue  of  a  writ  of  elegit,  or  other  lawful  authority, 
in  pursuance  of  such  judgment.  Under  this  Act,  the 
judgment  creditor  acquires  no  right  in  the  judgment 
debtor's  lands  until  possession  thereof  has  been 
delivered  to  him  by  the  sheriff  under  the  writ  of 
elegit  (f),  or  until  he  has  got  the  sheriff's  return  to 
the  writ,  whereby  the  debtor's  estate  in  the  lands 
becomes  vested  in  him  ;  and  the  priorities  of  judgment 
creditors  are  determined  by  the  dates  on  which  their 
writs  were  placed  in  the  sheriff's  hands  (g).    The  Act 


(c)  In  consequence  of  this  pro- 
vision it  was  stiU  necessary  to 
search  for  judgments  against  the 


debtor's  name    in  the  registry 
above  referred  to. 

(d)  Stat.27&28 Vict. c.  112, 8.1. 


(e)  Including  registered  decrees,  orders  of  courts  of  equity  and 
bankruptcy,  and  other  orders  having  the  operation  of  the  judgment ; 
8.  2.    The  provisions  of  this  Act,  and  of  the  previous  Act  of  1860, 
also  extend  to  recognizances  and  statutes.    A  recognizance  is  an   Recogni- 
obligation  entered  into  before  some  court  of  record  or  magistrate   zances. 
duly  authorized,  whereby  one  acknowledges  himself  to  owe  to  the 
Queen  or  some  other  a  certain  sum,  and  conditioned  to  be  void  on 
the  happening  of  a  particular  event,  as,  if  he  or  some  other  appear 
in  court  when  required,  keep  the  peace  or  pay  a  debt.    Before  the 
Act  of  1860,  recognizances  duly  enrolled  bound  all  lands  which  the 
debtor  had  at  the  time  or  after ;  see  stats.  18  Edw.  I.  c.  18 ;  29 
Car.  n.  c.  8,  s.  18 ;  Bro.  Abr.  Recognisans,  4,  7 ;  Bac.  Abr.  Eze- 
cntion  (B) ;  2  Black.  Gomm.  841 ;  2  Wms.   Saund.  9  a,  n.  (5) ; 
2  Tidd's  Practice,  1088,  9th  ed. ;  Parke,  B.,  R.  v.  Ellis,  4  Ex.  662, 
662;  2  Wms.  Exors.,  pt.  iii.,  bk.  ii.,   ch.  ii.,   §  ii.  8.     Statutes   Statutes 
merchant  and  staple,  and  recognizances  in  the  nature  of  a  statute   Merchant 
staple  were  modes  of  charging  lands  with  the  payment  of  a  debt   and  Staple, 
under  certain  statutes,  which,  having  long  been  obsolete,  were  re- 
pealed in  1868.    See  2  Black.  Gomm.  160 ;  2  Wms.  Exors.  ubi  sup, ; 
Stat.  26  &  27  Vict.  c.  125. 


(/)  Re  Hobwn,  88  Ch.  D.  498. 
(^)  Qiusi  V.  Cowbridge  Rail- 


way Co.,  L.  R.  6  Eq.  619 ;  Hatton 
V.  Haywood,  L.  R.  9  Ch.  229, 286 ; 
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required  every  writ,  by  virtue  whereof  any  land  should 
have  been  actually  delivered  in  execution,  to  be  regis- 
tered against  the  debtor's  name,  and  provided  that  no 
other  registration  of  the  judgment  should  be  necessary 
for  any  purpose  {h) .  In  1879  the  registers  of  judgments 
and  of  writs  of  execution  were  transferred  to  the 
Central  OflSce  of  the  Supreme  Court,  where  all  subse- 
quent registrations  and  searches  were  required  to  be 
made  (i).  It  was,  however,  decided  under  the  Act  of 
1864,  that  the  actual  delivery  in  execution  of  any 
land  was  not  avoided,  although  the  writ  were  not 
subsequently  registered  (fc).  But  it  has  since  been 
provided  by  the  Land  Charges  Eegistration  and 
Searches  Act,  1888(0,  ^^^^  every  writ  or  order 
affecting  land  (including  hereditaments  of  any  tenure) 
issued  or  made  by  any  Court  for  the  purpose  of 
enforcing  a  judgment  (wi),  and  every  delivery  in 
execution  or  other  proceeding  taken  in  pursuance  of 
any  such  writ  or  order  shall  be  void,  as  against  a 
purchaser  for  valu^  (n)  of  the  land,  unless  the  writ 
or  order  is  for  the  time  being  duly  registered  against 
the  name  of  the  person  whose  land  is  affected,  in 
the  OflSce  of  Land  Registry  (o).  Such  registration  of 
a  writ  or  order  has  the  same  effect  as  and  makes 
unnecessary  registration  thereof  in  the  Central  Office 
of  the   Supreme  Court  in  pursuance  of  any  other 

Re  Pope,  17  Q.  B.  D.  748,  746,  decree   having  the  effect  of   a 

751 ;    Re  Anthony,  1892,  1  Gh.  judgment,  except  an  order  made 

450.  by  a  court  having  jurisdiction  in 

{h)  Stat.  27  &  28  Vict.  c.  112,  bankruptcy  in  exercise  of  that 

s.  3.  jurisdiction ;  s.  4. 

{i)  SeeWms.Conv.  Stat.  262 —  (n)  Including  a  mortgagee  or 

274.  lessee,  or  other  person  who  for 

(k)  Re  Pope,  17  Q.  B.  D.  743.  valuable  consideration  takes  any 

It  was  considered  that  registra-  interest    in    or    a    charge    on 

tion  was  chiefly  required  for  the  land. 

purpose  of  obtaining  an  order  for  (o)  The  registration  of  a  writ 

sale  under  section  4  of  the  Act ;  or  order  affecting  land  may.  be 

see  below,  p.  260.  vacated  pursuant  to  an  order  of 

(I)  Stat.  51  &  52  Vict.  c.  51,  the  High  Court  or  a  judge ;  stat. 

8s.  4,  5,  6.  53  &  54  Vict.  c.  69,  s.  19. 

(m)  Including   any   order   or 
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Act  ip).  Eegistration  under  this  Act  ceases  to  have 
effect  at  the  expiration  of  five  years,  but  may  be 
renewed,  and,  il*  renewed,  has  effect  for  five  years 
from  the  date  of  renewal  (q).  Due  provision  is  made 
for  searches  in  the  register  established  by  this  Act  (r). 

It  appears  from  this  long  chain  of  legislation,  that  Summary  of 
a  judgment  creditor  can  now  take  under  the  writ  of  judgments. 
eleffit  all  hereditaments  belonging  to  his  debtor  at 
the  time  of  the  judgment  or  at  any  time  after ;  that 
judgments  entered  up  on  («)  or  after  the  29th  of  July, 
1864,  are  not  a  charge  on  the  debtor's  land  until  it 
has  been  actually  delivered  in  execution;  and  that 
even  actual  delivery  in  execution  of  any  land  is  now 
void  as  against  a  purchaser  for  value,  unless  the  writ 
be  duly  registered.  Judgments  entered  up  between 
the  23rd  of  July,  1860,  and  the  28th  of  July,  1864, 
both  inclusive,  are  not  a  charge  on  land  as  against 
purchasers  or  mortgagees,  until  a  writ  or  other  process 
of  execution  be  duly  registered :  nor  unless  such  writ 
or  process  be  put  in  force  within  three  months  after 
registration.  But  judgments  entered  up  before  the 
23rd  of  July,  1860,  may  still  be  a  charge  on  land  (t). 

Lands  in  either  of  the  counties  palatine  of  Lancaster  Ooimties 
or  Durham  were  affected  both  by  judgments  of  the  ^*  '^^®* 

(p)  Stat.  51  &  52  Vict.  c.  51,  kept  alive,  so  as  to  prevent  their 

8.  5,  sub-s.  4.  being  barred   by  lapse  of  time 

iq)  Sect.  6,  sub-s.  3.  under  stat.  37  &  38  Vict.  c.  67, 

(r)  Sects.  16—17.  s.  8  (see  Re  Tynte,  16  Ch.  D.  125 ; 

(»)  Acts   of    Parliament  take  Jay  v.  Johnstone^  1893,  1  Q.  B. 

efiectfrom  the  first  instant  of  the  25,  189),  by  payment  of  some 

day  on  which  they  are  passed ;  principal  or  interest,  or  by  ac- 

TomliTison  v.  Bullock,  4  Q.  B.  D.  knowledgment  in  writing  duly 

231.     See  too  Sug.  V.  &  P.  530.  signed,    or,    it    seems,    by    due 

{t)  Before  that  date  it  was  a  application  to  the  Court  for  the 

common    practice  to  enter  up  purpose.      See    Shelford*s   Heal 

judgment  by  consent  as  security  Property  Statutes,  177, 178,  9th 

for    payment    of    a    debt ;    see  ed. ;  Archbold*s  Queen's  Bench 

Wms.  Pers.  Prop.  196,  14th  ed.  Practice,  966,  14th  ed.;  R.  S.  C. 

Judgments  entered  up  before  the  1883,  Order  xlii.,  rules  20—23. 
23rd  of  July,  1860,  may  have  been 

W.R.P.  S 
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Courts  at  Westminster,  and  also  by  judgments  of  the 
Palatine  Court  (u).  These  latter  judgments  had, 
within  the  county  palatine,  the  same  effect  as  judg- 
ments of  the  Courts  of  Westminster;  and  an  index 
for  their  registration  was  established  in  each  of  the 
counties  palatine,  similar  to  the  index  of  judgments 
at  the  Common  Pleas  (a).  And  by  an  Act  of  1855  (y) 
it  was  provided  that  no  judgment  ofanif  Court  should 
bind  lands  in  the  counties  palatine,  as  against  pur- 
chasers, mortgagees,  or  creditors,  unless  duly  registered 
and  re-registered  in  the  Court  of  the  county  palatine 
in  which  the  lands  were  situate.  But  the  Acts  of  1860, 
1864  and  1888,  altering  the  law  of  judgments  (^), 
apply  to  lands  in  the  counties  palatine  as  well  ais 
Lands  in  elsewhere  in  England  (a).  Under  the  Middlesex  and 
andYork^  Yorkshire  Registry  Acts  (6),  before  judgments  could 
shire.  aflfect  lands  in   either  of  those  counties,  they  were 

required  to  be  registered  in  the  county  register.  But 
the  necessity  for  so  registering  judgments  appears  to 
have  been  removed   by  the  Act  of  1864,  depriving 

(w)  2  Wms.  Saund.  194.  (y)  Stat.  18  &  19  Vict.  c.  15, 

(x)  Stats.  1  &  2  Vict.  c.  110,       ss.  2,  3. 
.s.  21 ;  13  &  14  Vict.  c.  43,  s.  24.  (z)  Ante,  pp.  264—266. 

{d\  In  1836  the  palatinate  jurisdiction  within  the  county  of 
Durham,  which  formerly  belonged  to  the  Bishop  of  Durham,  was 
transferred  to  the  Crown  ;  stats.  6  &  7  Will.  IV.  c.  19 ;  21  &  22  Vict, 
c.  46.  By  the  Judicature  Acts  of  1873 — 6,  the  jurisdiction  of  the 
Court  of  Common  Pleas  at  Lancaster  and  of  the  Court  of  Pleas  at 
Durham  was  transferred  to  the  High  Court  of  Justice ;  and  that  of 
the  Lancaster  Chancery  Court  of  Appeal  to  the  Court  of  Appeal, 
which  is  a  branch  of  the  Supreme  Court ;  stats.  36  &  37  Vict.  c.  66, 
ss.  16—18  ;  37  &  88  Vict.  c.  83.  But  the  Courts  of  Chancery  of  the 
counties  palatine  of  Lancaster  and  Durham  still  exercise  juris- 
diction;  see  stats.  13  &  14  Vict.  c.  43;  17  &  18  Vict.  c.  82;  Re 
Longdendale  Cotton  Spinning  Co.,  8  Ch.  D.  160,  as  to  Lancaster ; 
62  &  63  Vict.  c.  47,  as  to  Durham.  Lands  in  the  county  palatine 
of  Chester,  and  in  the  principality  of  Wales,  were  in  1830  plaoed 
exclusively  within  the  jurisdiction  of  the  Courts  at  Westminster; 
Stat.  11  Geo.  IV.  A  1  WiU.  IV.  c.  70,  s.  14. 

(6)  Stats.  7  Anne,  c.  20,  s.  18,  s.  19  (6  Anne,  c.  86,  s.  19,  in 

as  to  Middlesex;  6  Anne,  c.  20,  Rufihead),  as  to  the  £ast  Riding; 

s.  6  (6  &  6  Anne,  c.  18,  s.  4,  in  8  Geo.  II.  o.  6,  8.  1,  as  to  the 

Ruffhead),  as  to  the  West  Riding  North  Riding;   see  Benham  v. 

of  Yorkshire  ;    6  Anne,   c.   62,  Keane,  3  De  G.  F.  &  J.  318. 
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subsequent  judgments  of  their  lien  on  lands  (c). 
Under  the  Yorkshire  Eegistries  Act,  1884  (d),  however, 
it  seems  that  an  execution  creditor  should  register 
his  writ  in  Yorkshire  in  order  to  secure  undisputed 
priority  over  any  subsequent  assurance  of  the  land  (e). 
Judgments  of  county  courts  rnd  other  inferior  courts  Judgments 
must  be  removed  into  the  High  Court  before  they  courts"'''^ 
can  aflfect  freehold  lands  (/).  And  judgments  of 
the  superior  (g)  and  of  certain  inferior  (h)  courts  in 
England,  Scotland  or  Ireland  may  now  be  rendered 
as  effectual  as  judgments  of  similar  courts  in  any 
other  part  of  the  United  Kingdom. 

Here  we  may  advert  to  the  means  by  which  a  Remedies  of 
judgment  creditor,  who  has  taken  his  debtor's  lands  creditor. 
in  execution,  may  realise  his  debt.     First,  he  may 
hold  the  lands,  as  tenant  by  elegit,  until  the  debt  be  Tenant  by 
satisfied  out  of  the  rents  and  profits  (t) :  and  this  was  *  ^^* ' 
formerly  his  only  remedy  (fc).    A  tenancy  by  elegit  is  a 
chattel  real,  passing  to  the  executor  or  administrator, 
not    the    heir  (Z) ;     and    the    tenant    was    expressly 
provided  by  statute  with  the  freeholder's  remedy  for 
dispossession  (7n).      The    Act    of    1888    enabled    the 
creditor  to  take  proceedings  in  equity  to  realise  his 
charge  on  the  debtor's  land  (n).     And  now  under  the 
Judgments  Act  of  1864  (o),  every  creditor,  to  whom  any 

(c)  Stat.  27  &  28  Vict.  c.  112,      161 ;    2  Wms.  Saimd.  72,   note 
B.  3 ;  ante,  p.  255.  (6) ;  Elphinstone  and  Clark  on 


(d)  Stat.  47  &  48  Vict.  c.  54,  Searches,  67;  Stat.  1  &  2  Vict, 
ss.  3,  4—6,  14.  c.  110,  8.  11 ;  Re  Anthcmy,  1892, 

(e)  See  Elphinstone  and  Clark  1  Ch.  450. 

on  Searches,  139—141.  {k)  See  Neate  v.  Duke  of  Marl- 

(J)  See  stats.  1  &  2  Vict.  c.  110,  bwough,  3  My.  &  Cr.  407,  417. 

8.  22;  18  A  19  Vict.  c.  16,  s.  8;  {I)  Co.  Litt.  43  b;    see  ante, 

85  A  86  Vict.  c.  86,  schedule,  p.  25. 

B.    9 ;    51    A    52    Vict.    o.    43,  (m)  Stat.  13  Edw.  I.  c.  18. 

8.  151;   Elphinstone  and  Clark  (n)   Stat.  1  &  2  Vict.  c.  110, 

on  Searches,  53—56.  s.  13 ;  ante,  p.  253. 

(ff)  By    Stat.   31   &    82   Vict.  (o)  Stat.  27  &  28  Vict.  c.  112, 

c.  54.  8.  4.    The  application  must  be 

(h)  By    Stat.  45    &   46  Vict.  made  in  the  Chancery  Division 

c.  si.  by  originating  summons ;  R.S.C. 

(t)  2  Inst.  396;  2Black.Comm.  (Nov.  1893),  Order  Iv.,  rule  9  B. 
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Bankruptcy. 


Composition 
or  arrange- 
ment. 


land  of  his  debtor  shall  have  been  actually  delivered 
in  execution  by  virtue  of  any  judgment,  and  whose 
^vrit  shall  have  been  duly  registered  (^),  may  obtain 
an  order  for  the  sale  of  his  debtor's  interest  in  such 
land.  The  other  judgment  creditors,  if  any,  are  to 
be  served  with  notice  of  the  order  for  sale ;  and  the 
proceeds  of  the  sale  are  to  be  distributed  amongst  the 
persons  who  may  be  found  entitled  thereto,  according 
to  their  priorities  {q). 

Secondly,  freeholds  are  subject  to  involuntary 
alienation  for  debt  in  the  tenant's  lifetime  in  the  case 
of  his  bankruptcy.  Bankruptcy  is  the  name  given  to 
the  judicial  proceedings,  first  introduced  by  statutes 
of  Henry  VIII.  and  Elizabeth  (r),  by  which  a  man 
may  be  released  from  his  debts,  after  surrendering 
all  his  property  to  his  creditors.  By  the  Bankruptcy 
Act,  1883,  when  a  debtor  is  adjudged  bankrupt,  the 
whole  of  his  freehold  as  well  as  his  personal  estate, 
vests  in  the  trustee  under  the  Act,  who  is  empowered 
to  sell  the  same  and  divide  the  proceeds  amongst  the 
creditors  who  have  proved  their  debts  («).  And  where 
a  debtor  is  released  from  his  debts  by  a  composition  or 
scheme  of  arrangement  approved  by  the  Court  under 
the  present  bankruptcy  law(t),  all  or  any  part  of  his 
property  may  by  the  terms  of  the  composition  or 
scheme  be  vested  in  the  trustee  appointed  to  carry 
out  the  same.  Debtors  frequently  obtain  a  release 
from  their  debts  by  private  arrangement  with  their 
creditors.  But  every  assignment  of  property,  or 
other  deed  or  agreement  of  arrangement,  made  for 
the  benefit  of  a  man's  creditors  generally  (otherwise 
than  in  pursuance  of  the  bankruptcy  law)  is  now  void. 


( p)  See  ante,  p.  266. 

(g)  Sect.  6. 

(r)  Stats,  34  A  36  Hen.  Vin. 
c.  4 ;  13  Eliz.  c.  7 ;  see  Wms. 
Pers.  Prop.  222,  14th  ed. 

(«)  Stat.  46  &  47  Vict.  c.  62, 


ss.  20,  44,  64,  66,  68,  168;  see 
Wms.  Pers.  Prop.  236—287,  240, 
243,  14th  ed. 

(t)  Stat.  63  &  64  Vict.  c.  71, 
8.  3,  sub-ss.  16,  17. 
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unless  duly  registered  in  the  Central  Office  under  the 

Deeds  of  Arrangement  Act,  1887  (u) ;   and  is  void, 

as  against  a  person  becoming  after  the  year  1888 

a  purchaser  for  value  of  any  land  or  hereditaments 

comprised  therein,  unless  also  duly  registered  in  the 

debtor's  name  in  the  Office  of  Land  Registry  under  the 

Land  Charges  Act  of  1888  (x).     Both  these  registers 

are  open  to  search  (y).     Before  the  Bankruptcy  Act,  insolvency. 

1861  (z),  which  first  rendered  non-traders,  as  well  as 

traders,  subject  to  the  bankruptcy  laws,  a  debtor  might 

also  be  divested  of  his  property  on  his  insolvency,  that 

is,  on  his  taking  the  benefit  of  the  Acts  for  the  relief 

of   insolvent  debtors  (a) ;    in  which  event  the  whole 

estate  became  vested  in  the  assignee  under  the  Acts 

for  the  benefit  of  his  creditors  (6). 

Fee  simple  estates  are  also  subject  in  the  hands  of  Alienation  for 
the  heir  or  devisee  of  a  deceased  tenant  to  debts  of  all  death^ 
kinds  contracted  by  him  in  his  lifetime.  This  liability, 
too,  has  been  established  by  very  slow  degrees  (c).  It 
appears  that,  in  Bracton*s  time,  the  heir  of  a  deceased 
person  was  bound,  to  the  extent  of  the  inheritance 
which  descended  to  him,  to  pay  such  of  the  debts  of 
his  ancestor  as  the  goods  and  chattels  of  the  ancestor 
were  not  sufficient  to  satisfy  (rf).  But  the  spirit  of 
feudalism,  which  attained  to  such  a  height  in  the 
reign  of  Edward  L,  appears  to  have  infringed  on  this 
ancient  doctrine;  for  we  find  it  laid  down  by  Britton, 

(II)  Stat.  60  &  51  Vict.  c.  57,  c.  96 ;  10  &  11  Vict.  c.  102 ;  all 

M.  4—6.  repealed  by  24  &  25  Vict.  c.  134, 

(jr)  Stot.  51  &  52  Vict.  c.  51,  s.  230,  and  32  &  33  Vict.  c.  88, 

68.  2,  4,  7—9.  8.  20.    See  Wms.  Pers.  Prop.  258, 

iy)  Stats.  50  &  51  Vict.  c.  57,  14th  ed. 
8.  12 ;  51  &  52  Vict.  c.  51,  ss.  16,  (6)  See  stats.  1  &  2  Vict.  c.  110, 

17.  88.  37,  45 ;  5  &  6  Vict.  c.  116, 

{2)  Stat.  24  &  25  Vict.  c.  134,  s.  7 ;  7  &  8  Vict.  c.  96,  ss.  4,  10 ; 

88.  19—27,  69.  10  &  11  Vict.  c.  102,  s.  5. 

(a)  Stata.  1  A  2  Vict.  c.  110,  (c)  See  Co.  Litt.  191  a,  n.  (1), 

as.  23  «9.,  replacing  7  Geo.  IV.  vi.  9. 

c.  57,  continued  and  amended  by  (d)  Bract.  61  a;  cf.  Glanv.  vii. 

11  Geo.  rV.  &  1  Will.  IV.  c.  38;  8;  and  see  P.  &  M.  Hist.  Eng. 

5  &  6  Vict.  c.  116 ;  7  &  8  Vict.  Law,  ii.  342—344;  ante,  p.  20. 
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Heirs  might 
anciently  be 
bound  by 
specialty. 


Assets. 


who  wrote  in  that  reign,  that  no  one  should  be  held  to 
pay  the  debt  of  his  ancestor,  whose  heir  he  was,  to 
any  other  person  than  the  king,  unless  he  were  by 
the  deed  of  his  ancestor  especially  bound  to  do  so(t'). 
On  this  footing  the  law  of  England  long  continued.  It 
allowed  any  person,  by  any  deed  or  writing  under  seal 
(called  a  special  contract  or  specialty)  (/)  to  bind  or 
charge  his  heirs,  as  well  as  himself,  with  the  payment 
of  any  debt,  or  the  fulfilment  of  any  contract ;  in  such 
a  case  the  heir  was  liable,  on  the  decease  of  his 
ancestor,  to  pay  the  debt  or  fulfil  the  contract,  to  the 
value  of  the  lands  which  had  descended  to  him  from 
the  ancestor,  but  not  further  (^).  The  lands  so 
descended  were  called  assets  by  descent,  from  the 
French  word  assez,  enough,  because  the  heir  was 
bound  only  so  far  as  he  had  lands  descended  to  him 
enough  or  sufficient  to  answer  the  debt  or  contract 
of  his  ancestor  (fc).  If,  however,  the  heir  was  not 
expressly  named  in  such  bond  or  contract,  he  was 
under  no  liability  (t).  When  the  power  of  testamentary 
alienation  was  granted,  a  debtor,  who  had  thus  bound 
his  heirs,  became  enabled  to  defeat  his  creditor,  by 
devising  his  estate  by  his  will  to  some  other  person 
than  his  heir;  and,  in  this  case,  neither  heir  nor 
devisee  was  under  any  liability  to  the  creditor  (A) . 
Some  debtors,  however,  impelled  by  a  sense  of  justice 
to  their  creditors,  left  their  lands  to  trustees  in  trust 
to  sell  them  for  the  payment  of  their  debts,  or  which 
amounts  to  the  same  thing,  charged  their  lands,  by 
their  wills,  with  the  payment  of  their  debts.  The 
creditors  then  obtained  payment  by  the  bounty  of 
their  debtor;  and  the  Court  of  Chancery,  in  dis- 
tributing this  bounty,   thought  that   *' equality   was 


{e)  Britt.  64  b;  Fleta,  fo.  136. 
(/)  See  ante,  pp.  147—149. 
[g]  Bac.  Abr.  Heir  and  Ances- 
tDr  (F) :  Co.  Litt.  376  b. 

{h)  2  Black.  Comm.  244;  Bac. 


Abr.  Heir  and  Ancestor  (1). 

(t)  Dyer,  271  a,  pi.  35;  Plow. 
467. 

(&)  Bac.  Abr.  ubi  suj). 
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equity,"  and  consequently  allowed  creditors  by  simple 
contract  to  participate  equally  with  those  who  had 
obtained  bonds  binding  the  heirs  of  the  deceased  (0- 
In  such  a  case  the  lands  were  called  equitable  assets.  Equitable 
At  length  an  Act  of  William  and  Mary  made  void  all  **'^®*^" 
devises  by  will,  as  against  creditors  by  specialty  in 
which  the  heirs  were  bound,  but  not  further  or  other- 
wige  (m) ;  but  devises  or  dispositions  of  any  lands  or 
hereditaments  for  the  payment  of  any  real  and  just 
debt  or  debts  were  exempted  from  the  operation  of  the 
statute  («).  Creditors,  however,  who  had  no  specialty 
binding  the  heirs  of  their  debtor,  still  remained  without 
remedy  against  either  heir  or  devisee ;  unless  the  debtor 
chose  of  his  own  accord  to  charge  his  lands  by  his  will 
with  the  payment  of  his  debts;  in  which  case,  as  we 
have  seen,  all  creditors  were  equally  entitled  to  the 
benefit.  So  that,  till  the  early  part  of  the  present 
century,  a  landowner  might  incur  as  many  debts  as  he 
pleased,  and  yet  leave  behind  him  an  unencumbered 
estate  in  fee  simple,  unless  his  creditors  had  taken  pro- 
ceedings in  his  lifetime,  or  he  had  entered  into  any 
bond  or  specialty  binding  his  heirs.  At  length,  in  1807, 
the  fee  simple  estates  of  deceased  traders  were  rendered 
liable  to  the  payment,  not  only  of  debts  in  which  their  Debts  of 
heirs  were  bound,  but  also  of  their  simple  contract  t^^^ 
debts  {()),  or  debts  arising  from  contracts  made  without 
any  sealed  writing  {p).  By  a  subsequent  statute  (q), 
the  above  enactments  were  consolidated  and  amended, 
and  facilities  were  afforded  for  the  sale  of  such  estates 
of  deceased  persons  as  were  liable  by  law,  or  by  their 
own  wills,  to  the  payment  of  their  debts.  But  notwith- 
standing the  efforts  of  a  Bomilly  were  exerted  to  extend 

(Z)  Parker  v.  Dee,  2  Cha.  Gas.  14,  s.  4. 

201 ;  Bailey  v.  Ekins,  7  Ves.  819;  (o)  By  stat.  47  Geo.  IH.  c.  74. 

2  Jarm.  WiUs,  1426,  5th  ed.  (»)  See  Wins.  Pers.  Prop.  166, 

(m)    Stat.  3    WiU.    &    Mary,  14th  ed. 

c.  14,  8.  2,  made  perpetual  by  (q)  Stat.  11  Geo.  IV.  &  1  Will. 

fiUt.  6  &  7  Will.  ni.  c.  14.  IV.  c.  47. 

(n)  Stat.  3  Will.  &  Mary,  c. 
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BO  just  a  liability,  the  lands  of  all  deceased  persons, 

not  traders  at  the   time  of  their  death,  continued 

exempt  from  their  debts  by  simple  contract,  till  the 

year  1833;  when  a  provision,  which,  but  a  few  years 

before,   had  been   strenuously  opposed,  was  passed 

In  1838  lands  without  the  least  difficulty  (r).     All   estates  in  fee 

j^cUo  aiT^     simple,  which  the  owner  should  not  by  his  will  ha%^e 

debts.  charged  with,  or  devised  subject  to,  the  payment  of 

his  debts,  were  then  rendered  liable  to  be  administered 

in  the  Court  of  Chancery,  for  the  payment  of  all  the 

just  debts  of  the  deceased  owner,  as  well  debts  due 

on  simple  contract  as  on  specialty.   But  out  of  respect 

to  the  ancient  law,  the  Act  provided  that  all  creators 

by  special  contract,  in  which  the  heirs  were  bound, 

should  be  paid  the  full  amount  of  the  debts  dae  to 

them  before  any  of  the  creditors  bj  simple  contract, 

or  by  specialty  in  which  the  heirs  were  not  bound, 

Former  effect  should    be   paid   any   part   of   their    demands.     If, 

ofdebts^by      however,  the  debtor   should  by  his  last  will  have 

^^'^^^-  charged  his  lands  with,  or  devised  them  subject  to, 

the  payment  of  his  debts,  such  charge  was  still  valid, 

and  every  creditor,  of  whatever  kind,  had  an  equal 

All  creditors    right  to  participate  in  the  produce  («).      This  anomaly 

Tuardegti^    was  removed  in  1869  by  an  Act  providing  that,  in 

the  administration  of  the  estate  of  every  person  who 

shall  die  after  that  year,  specialty  debts  shall  not  be 

entitled   to   any  priority,  but   specialty  and   simple 

contract  creditors  shall  be  treated  as  standing  in  equal 

degree,  and  be  paid  accordingly  out  of  the  assets, 

Insolvent        whether  legal  or  equitable  (t).    Under  the  Bankruptcy 

decreased         ^^^'  ^^^^  (")'  ^^^  ®^***®  ^*  ^  deceased  debtor,  which 
debtor  may  be  is  insufficient  to  pay  all  his  debts  in  full,  may,  at  the 

administered 

in  bank-  ^^.^   g^^^     3    &    4    Will.   IV.  or  other  security,  to  which  any 

ruptc>.  c.  104.  creditor  may  be  entitled  for  the 

(s)  See  the  Author's  Essay  on  payment  of  his  debt. 

Real  Assets.  {u)  Stat.  46  &  47  Vict.  c.  62, 

(t)  Stat.  32  &  33  Vict.  c.  46.  s.  125,  amended  by  stat.  53  &  54 

It  is  provided  that  the  Act  shall  Vict.  c.  71,  s.  21 ;  see  lie  Baker, 

not  prejudice  any  lien,  charge,  44  Ch.  D.  262. 
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instance  of  a  creditor  or  by  order  of  any  Court  in 
which  the  estate  is  being  administered,  be  adminis- 
tered in  bankruptcy,  and  distributed  according  to  the 
law  of  bankruptcy.  In  bankruptcy,  special  and 
simple  contract  debts  are,  and  always  have  been,  on 
an  equal  footing  as  regards  payment  (x). 

To  secure  the  benefit  of  a  testamentary  charge  of  Creditor's 
debts  on  real  estate,  or  of  the  Act  making  real  estate  after  debtor'^ 
assets  for  the  payment  of  debts,  a  creditor  must  take  death. 
proceedings  {y)  under  the  equitable  jurisdiction  of  the 
Court,  now  exercisable  in  the  Chancery  Division  (z), 
for  the  administration  by  the  Court  of  his  deceased 
debtor's  estate ;  when  a  sale  or  mortgage  of  the  real 
estate  will  be  decreed,  if  necessary,  to  raise  money 
to  pay  the  debt  (a).  A  creditor  by  special  contract 
binding  the  heir  had  also  the  remedy,  seldom  exercised, 
of  suing  the  heir  or  devisee  for  the  dehtQj),  And 
any  creditor  may  now  take  proceedings  to  have  the 
insolvent  estate  of  his  deceased  debtor  administered 
in  bankruptcy.  When  an  order  is  made  for  the 
administration  in  bankruptcy  of  a  deceased  debtor's 
estate,  his  property  (real  as  well  as  personal)  vests  in 
the  ofl&cial  receiver  of  the  Court  as  trustee,  and  then  in 
the  trustee  appointed  by  the  creditors.  And  the  trustee 
is  empowered  to  realise  the  same  by  sale  or  otherwise, 
and  distribute  the  proceeds  among  the  creditors  of 
the  deceased,  as  in  the  case  of  bankruptcy  {c). 

The  Crown  is,  by  Eoyal  prerogative  and  by  Statute,  Crown  debts. 

(x)  See  Wms.  Pers.  Prop.  244,  Mutual  Investment  Co.  v.  Smart, 

267,  14th  ed.  L.  R.  10  Ch.  667  ;  Price  v.  Price, 

{y)  Formerly  by  suit,  now  by  36  Ch.  D.  297. 

action  or  summons ;  R.   S.  C,  (6)  See  stat.  11  Geo.  IV.  k  1 

1883,  Order  Iv.,  rr.  3—6.  WiU.  IV.  c.  47,  ss.  2—8 ;  Shel- 

{2)  Ante,  p.  162.  ford's   Real  Property  Statutes, 

\a)  See  Seton  on  Decrees,  1184  pp.  366—371,    9th    ed. ;    Wms. 

sq„  6th  ed. ;  Spackman  v.  Tim-  Conv.  Stat.  234,  235. 

hrell,  8  Sim.  263 ;  Richardson  v.  (c)  Stat.  46  &  47  Vict.  c.  52, 

Hortatt,  7  Beav.  112  ;  Pimm  v.  s.  126,  amended  by  63  &  64  Vict. 

Insall,  1  Mac.  &  G.  449  ;  British  c.  71,  s.  21  (3) ;  ante,  p.  260. 
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invested  with  various  special  privileges  for  the  recovery 
of  the  debts  due  to  it,  besides  the  ordinary  creditor's 
remedies.  Thus  a  Crown  debtor's  freeholds  in  fee 
simple,  in  the  hands  of  himself,  his  heirs  or  devisees  (rf), 
may  be  seized,  as  well  as  his  body  {e)  and  goods,  in 
satisfaction  of  any  debt  due  to  the  Crown  under 
process  duly  issued  for  the  purpose  (/).  And  debts 
due,  or  which  might  have  become  due,  to  the  Crown, 
from  persons  who  were  accountants  to  the  Crown  (^), 
and  debts  of  record  (A),  or  by  specialty  (0  in  form 
prescribed  by  statute  (A),  due  from  other  persons  to 
the  Cro\Mi  were  formerly  binding  on  their  estates  in 
fee  simple  when  sold,  as  well  as  when  devised  by  will, 
or  suflFered  to  descend  to  the  heir  at  law  (I),  Simple 
contract  debts  (m),  however,  due  to  the  Crown  from 


{d)  R.  V.  The  Estate  of  G. 
HasselU  McCleland,  106. 

(<?)  See  A.'O.  v.  Edmunds,  22 
L.  T.,  N.  S.,  667 ;  Re  Smith,  2 
Ex.  D.  47. 

(/)  8 Black.  Coxnm.  420;  Man- 
ning's Exchequer  Practice,  pt.  i., 
bk.  i.,  2nd  ed. ;  Chitty  on  the 
Prerogative  of  the  Crown,  ch. 
xii. ;  Stat.  28  &  29  Vict.  c.  104, 
ss.  47,  61. 

(<7)  Stats.   Id    Eliz.   c.  4 ;   26 
Geo.  III.  c.  35 ;  Co.  Litt.  191  a, 
n.  (1),  vi.  9,  209  a,  n.  (1);  Sug. 
v.  &  P.  644. 
Debts  of  W  These  are  debts  appearing 

record.  ^o  be  due  by  matter  of  record ; 

that  is,  by  the  evidence  of  any 
court  of  record,  properly  a  court, 
of  which  the  proceedings  are 
enrolled  or  recorded,  and  the 
records  of  which  are  indisput- 
able evidence  of  its  proceedings. 
Judgment  debts  and  recog- 
nizances (see  ante,  p.  256)  are 
debts  of  record;  so  are  debts 
found  to  be  due  to  tlie  Crown  by 
the  verdict  of  an  inquest  of  office 
held  for  the  purpose.  See  Glanv. 
viii.  6—11 ;  Bract.  166  b,  288  b, 
289;  Britton,  liv.  i.  ch.  1  §§  7— 
12,  ch.  28,  §  1 ;  Co.  Litt.  117  b, 
260  a;  Black.  Comm.  ii.  464; 
iif.   24 ;    Manning's    Exchequer 


Practice,  1,  36  sq.,  2nd  ed. ; 
Chitty  on  the  Prerogative  of 
the  Crown,  265—271,  293  ;  P.  <!t 
M.  Hist.  Eng.  Law,  ii.  666. 

(i)  Ante,  p.  262. 

{k)  Stat.  33  Hen.  \^n.  c.  39, 
SS..36,  37,  52  (ss.  50—56,  76  in 
RuHhead);  see  Chitty,  Preroga- 
tive, 265,  298. 

(I)  By  stats.  2  &  8  Vict.  c.  11, 
s.  10,  and  12  &  13  Vict.  c.  89, 
any  two  of  the  commissioners  of 
the  Treasury  were  empowered  to 
certify  that  any  lands  of  any 
Crown  debtor  or  accountant 
should  be  held  by  the  purchaser 
or  mortgagee  thereof  discharged 
from  aU  further  claims  of  the 
Crown  in  respect  of  any  debt  or 
liability  of  the  debtor  or  ac- 
countant to  whom  the  lands 
belonged.  And  by  stats.  16  &  17 
Vict.  c.  107,  ss.  195—197 ;  23  \- 
24  Vict.  c.  116,  s.  1 ;  and  39  J^ 
40  Vict.  c.  36,  ss.  167,  288,  a 
similar  power  was  given  to  any 
two  of  the  commissioners  or  prin- 
cipal officers,  or  the  only  com- 
missioner or  principal  officer,  of 
any  public  department  with  re- 
spect to  any  Crown  bond  or  other 
security  concerning  or  incident 
to  any  such  department. 

(m)  Ante,  pp.  80,  263. 
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a  vendor  of  lands,  who  was  no  public  accountant  to 
the  Crown,  were  not  binding  on  the  purchaser  unless 
he  had  notice  of  them  (n).  But  no  liabilities  to  the 
Crown  by  record,  specialty,  or  accountantship  incurred 
after  the  8rd  of  June,  1889,  can  afifect  any  lands  as  to 
purchasers  or  mortgagees  unless  duly  registered  iii 
the  index  of  Crown  debtors  and  accountants  (o)  and 
re-registered  within  the  last  five  years  (j?).  And  by 
the  Crown  Suits  Act  of  1865  (q),  no  such  liabilities 
to  the  Crown  incurred  after  the  1st  of  November, 
1865,  shall  affect  any  land  as  to  a  bond  fide  purchaser 
for  valuable  consideration  or  a  mortgagee,  whether 
he  have  or  have  not  notice  of  the  same,  unless  a  writ 
or  process  of  execution  has  been  issued  and  registered 
in  the  Central  OflSce  of  the  Supreme  Court  (r)  before 
the  execution  of  the  conveyance  or  mortgage,  and  the 
payment  of  the  purchase  or  mortgage  money.  No 
other  registration  of  the  writ  or  process,  or  of  the 
debt  or  liability  (if  incurred  after  the  last-mentioned 
date),  is  now  necessary  for  any  purpose  («). 

By  a  statute  of  the  reign  of  Elizabeth,  conveyances  Conveyances 
of  landed  estates,  and  also  of  goods,  made  for  the  ing  creators. 
purpose  of  delaying,  hindering  or  defrauding  creditors, 
are  void  as  against  them ;  unless  made  upon  good, 
which  here  means  valuable,  consideration  (f),  and  bona 
Jide,  to  any  person  not  having,  at  the  time  of  the 
conveyance,  any  notice  of  such  fraud  (u).  Such  con- 
veyances of  land  are  therefore  of  no  avail  against  the 

(n)  King  v.   Smith,  Wightw.  (r)  Originally  in  the  office  of 

34;  Casberd  v.  .4.-G.,  6  Price,  the   Court  of    Common  Pleas; 

411.  473—476.  see  Wms.  Conv.  Stat.  267,  268. 

(o)  Stat.  2  &  8  Vict.  c.  11,  s.  8.  («)  Sect.  49. 

This  register  was  originally  in  [t)  Ante,  p.  77. 

theOfficeofthe  Court  of  Common  (u)  Stat.  13  Eliz.  c.  5  ;  !rit'?/nc'« 

Pleas,  but  is  now  in  the  Central  case,  8  Hep.  81   a ;    1   Smith's 

Office  of  the  Supreme  Court ;  see  Leading    Cases,   1 ;    Speyiccr   v. 

Wms.  Conv.  SUt.  264,  268.  Slater,  4  Q.  B.  D.  13 ;  Re  John- 

{p)  Stat.  22  A  23  Vict.  c.  85,  son.  Golden  v.  Gillam,  20  Ch.  D. 

».  22.  889 ;  Halifax  Joint  Stock  Bank- 

[q)  Stat.  28  &  29  Vict.  c.  104,  ing  Co.  v.  Gledhill,  1891,  1  Ch. 

£8.  4,  48,  49.  31. 
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claim  of  a  creditor  to  take  the  land  in  execution,  or 
against  the  title  of  the  debtor's  trustee  in  bankruptcy, 
or  against  creditors  who  take  proceedings  to  secure 
payment  of  their  debts  out  of  the  debtor's  estate  after 
his  death  {x).  Fraudulent  conveyances  of  property 
are  also  void,  as  against  the  trustee  in  bankruptcy 
of  the  conveying  party,  under  the  bankruptcy  laws  (y). 
And  by  the  Bankruptcy  Act,  1888  (z),  any  voluntary 
settlement  of  property  (a)  shall,  if  the  settlor  becomes 
bankrupt  within  two  years  after  the  settlement,  be 
void  against  the  trustee  in  the  bankruptcy,  and  shall, 
if  the  settlor  becomes  bankrupt  at  any  subsequent 
time  within  ten  years  after  the  settlement,  be  void  as 
against  the  trustee  in  the  bankruptcy,  unless  the 
parties  claiming  under  the  settlement  can  prove  that 
the  settlor  was  at  the  time  of  making  the  settlement 
able  to  pay  all  his  debts  without  the  aid  of  the  property 
comprised  in  the  settlement,  and  that  the  interest  of 
the  settlor  in  such  property  passed  to  the  trustee 
of  such  settlement  on  the  execution  thereof  (6).  But 
the  title  of  a  bond  fide  purchaser  for  value  from  a 
beneficiary  under  any  settlement  so  liable  to  be  avoided 
will  not  be  displaced  by  the  subsequent  bankruptcy  of 
the  settlor,  even  though  the  purchaser  had  notice  that 
the  settlement  was  voluntary  (c). 

Alienation  of       With  regard  to  the  alienation  of  an  estate  tail  for 

debt.  debt,  under  the  old  law  of  judgments  {d),  lands  held 

for  an  estate  tail  could  not  be  seized  under  a  writ  of 

(x)  Richardson  v.  Smallwood,  property  accrued  to  him  after 

Jac.  552 ;  Re  RidUr^  22  Gh.  D.  74.  marriage  in  right  of  his  wife. 

iy)  See  Wms.  Pers.  Prop.  226,  (6)  Ez parte  Huxtahle,  Re  Coni- 
228,  14th  ed. ;  notes  to  Twyne's  beer,  2  Ch.  D.  64 ;  ex  parte  Hill- 
case,  1  Smith  L.  C.  maUy  Re  Pumfrey,  10  Ch.  D.  622; 

{z)  Stat.  46  &  47  Vict.  c.  62,  ex  parte  Russell,  Re  Butterworth, 

8.   47,  replacing  32  &  33  Vict.  19  Ch.  D.   688 ;   Sanguinetti  v. 

c.   71,  s.    91,    avoiding  similar  Stuckey*s  Banky  1895, 1  Ch.  176. 

settlements  by  traders.  (c)  Re  Vansittart,  1893,  2  Q.  B. 

(a)  Including  any  conveyance  377  ;  Re  Brail,  ib.  381 ;  Williams 

or  transfer  of  property,  but  ex-  on    Settlements,    364 ;    see    Re 

cepting     settlements     on     the  Briggs  and  Spicer,  1691,2  Ch.  121. 

settlor's    wife    or    children    of  (a)  Ante,  pp.  261—253. 
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elegit  for  a  longer  time  than  the  life  of  the  tenant  in 

tail,  against  whom  judgment  for  debt  or  damages  had 

been  recovered  (e).    But  by  the  Judgments  Act,  1838, 

judgment  debts  (/)  were  made  binding  on  the  lands  Judgment 

of  the  debtor,  as  against  the  issue  of  his  body,  and 

also  as  against  all  other  persons  whom  he  might, 

without  the  assent  of  any  other  person,  cut  oflf  and 

debar  from   any  remainder  or   reversion  (^).     As  we 

have  seen,  no  judgment  entered  up  on  or  after  the 

29th  of  July,  1864,  can  affect  any  land,  until  the  land 

has  been  actually  delivered  in  execution ;  and  actual 

delivery  in  execution  is  void,  as  against  purchasers, 

unless  the  writ  be  duly  registered  (A).     An  estate  tail  Bankruptcy 

may  also  be  barred  and  disposed  of  on  the  bankruptcy  tail. 

of  a  tenant  in  tail,  for  the  benefit  of  his  creditors,  to 

the  same  extent  as  he  might  have  barred  or  disposed 

of  it  for  his  own  benefit  (t).     But  if  a  tenant  in  tail 

die  before  any  judgment  against  him  has  affected  his 

lands,  and  without  having  been  adjudged  bankrupt  (A), 

the  entailed  lands  will  no  longer  be  subject  to  his  debts, 

except  certain  Crown  debts  (Z).     For,  by  a  Statute  of 

Henry  VIII.  (m),  estates  tail  are  charged,  in  the  hands 

of  the  heir,  with  debts  due  from  his  ancestor  to  the 

Crown  by  judgment,  recognizance,  obligation  or  other 

specialty  («),  although  the  heir  shall  not  be  comprised 

therein.     And  all  arrears  and  debts  due  to  the  Crown, 

by  accountants  to  the  Crown,  whose  yearly  or  total 

receipts  exceed  three  hundred  pounds,   were,   by  a 

Statute  of  Elizabeth  (o),  placed  on  the  same  footing. 

{e)  Andcrs<nCs  case,  7  Rep.  21.  {k)  See  stat.  3  &  4  Will.  IV. 

(/)  See  ante,  p.  264,  n.  (a).  c.  74,  s.  66. 

{g)  Stat.  1  &  2  Vict.  c.  110,  {I)  1   RoUe  Abr.  841    (F) ;    7 

8. 13.     See  "Lewis  v.  Duncombe,  Rep.  21. 

20  Beav.  898 ;  Sug.  V.  &  P.  626 ;  (w)  38  Hen.  VIII.  c.  39,  s.  62 

Re  Anthony y  1893,  3  Ch.  498,  (s.  76  in  Buffhead) ;  Chitty  on  the 

501,  602.  Prerogative  of  the  Crown,  299. 

{h)  Ante,  pp.  266,  266.  (n)  Ante,  pp.  266,  262. 

(i)  Stat8.3&4Will.  IV.c.  74,  (o)   Stat.   13  Eliz.  c.  4;    and 

88.  66—73 ;  46  &  47  Vict.  c.  62,  see  26  Geo.  III.  c.  36 ;   Chitty, 

8.  56,  8ub-8.  6.  Prerogative,  294,  296. 
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Estates  piir 
autre  vie. 


invoiuntao'         A  life  estate  is  liable  during  the  tenant's  life  to  be 

alienation  of 

life  estate.  taken  to  Satisfy  any  judgment  debt  of  his,  in  the  same 
manner  as  an  estate  in  fee  simple  O?).  And  it  is 
similarly  liable  to  vest  in  the  creditors'  trustee  on  his 
bankruptcy  (^).  But  it  is  not  in  any  way  subject  to 
the  tenant's  debts  after  his  death.  Determinable  life 
estates  are  not  subject  to  the  tenant's  debts  after 
their  determination  (r).  Estates  pur  autre  vie  are 
liable  to  alienation  for  debt  in  the  tenant's  lifetime  in 
the  same  manner  as  other  freehold  estates  («);  and 
after  his  death,  they  continue  liable  to  his  debts 
during  the  remainder  of  the  life  of  the  eestui  que 
rie  (t). 

Judgment  Judgment  creditors  have  the  following  rights  against 

rights^against  ^^eir  debtors'  equitable  or  trust  estates: — (1)  They 
trust  estates,    j^ay  by  statute  take  lands  and  hereditaments  held  on 
a  simple  trust  (?0  for  the  debtor  under  the  writ  of 
elegit.     This  remedy  was  first  given  by  the  Statute 
of  Frauds  (x),  and  was  enlarged  by  the  Judgments 
Act,  1838.     By  this  Act,  execution  may  be  delivered, 
under  the  writ  of  elegit,  of  all  such  lands  and  here- 
ditaments as  the  person  against  whom  execution  is 
sued,  or  any  person  in  trust  for  hivi,  shall  have  been 
seised  or  possessed  at  the  time  of  entering  up  the 
judgment  or  at  any  time  afterwards  (y).     (2)  Judg- 
ment creditors  may  obtain  what  is  called  equitable. 
Equitable        execution.     This  originated  in  the  relief  which   the 
execution.       ^^^^^   ^j    Chancery    used    to    give    to    a  judgment 
creditor,  who  had  sued  out  a  writ  of  elegit  to  take  the 


{2J)  Ante,  pp.  251—257. 

(2)  Ante,  p.  260. 

(r)  See  ante,  pp.  81,  126. 

(«)  Ante,  pp.  251—257. 

(t)  Ante,  p.  129. 

(w)  Ante,  p.  176. 

{x)  Stat.  29  Car.  II.  c.  3,  8. 10, 
which  enabled  the  sheriff  to 
deliver  execution  unto  the  judg- 
ment creditor  of  all  such  lands 


and  hereditaments  as  any  ot/ier 
person  or  persons  were  seised  or 
possessed  of  in  trtist  for  the 
judgment  debtor  at  the  time  of 
execution  sued;  see  Hunt  v.* 
Coles,  Com.  226 ;  Harris  v.  Pugh, 
4  Bing.  335;  12  J.  B.  Moore, 
577. 

{y)  Stat.  1  &  2  Vict.  c.  110. 
s.  11. 
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debtor's  land  at  law,  but  was  prevented  from  executing 
it  by  the  fact  that  the  legal  estate  was  outstanding 
in  some  other,  who  was  not  trustee  for  the  debtor 
simply  (^).  In  such  cases  the  creditor  might  have 
obtained  the  appointment  by  the  Court  of  a  receiver 
of  the  rents  and  profits  of  the  debtor's  equitable  estate 
in  the  land  (a).  The  jurisdiction  of  the  present  High 
Court  of  Justice  (b)  to  appoint  a  receiver  was  enlarged 
by  the  Judicature  Acts  (c).  And  now  it  appears  that 
a  judgment  creditor  may  obtain  equitable  execution 
by  means  of  an  order  for  the  appointment  of  a 
receiver  of  the  profits  of  his  debtor's  interest  in  land, 
whenever  there  are  circumstances  to  hinder  the  con- 
venient operation  of  his  legal  remedy  by  eleffit  (d) ; 
and  there  is  no  necessity  for  him  to  sue  out  an  elecfit 
in  the  first  instance  (e). 


As  judgments  were  enforceable  in  equity  under  the  How  far 
old  law,  they  were  regarded  as  charges  in  equity  upon  ire^^arges 
equitable  estates  in  land,  and  therefore  binding  upon  "po^  ®quit- 
all  who  succeeded  to  the  judgment  debtor's  estate, 
except  those  who  took  it  as  purchasers  for  value 
without  notice  of  the  judgment  (/)•     The  Judgments 
Act,  1688,  expressly  made  judgments  a  charge  on  all 
hereditaments  to  which  the  judgment  debtor  should 
at  the  time  of  entering  up  judgment,  or  at  any  time 
afterwards,   be  entitled    for    any  estate    or  interest 
whatever  at  law  or  in  equity  (</).     But,  as  we  have 

(jr)  Neate   v.   Duke  of   Marl-  v.  Cowelly  6  Q.  B.  D.  76 ;  Salt  v. 

borough,    3    My.    &    Cr.    407  ;  Cooper,  16  Ch.  D.  644  ;  Re  Pope, 

Mitford  on  Pleading,  126  (148,  17  Q.  B.  D.  743 ;  Re  Shephard, 

5th    ed.) ;    Lewin    on    Trusts,  43  Ch.  D.    181 ;    Levasseur   v. 

ch.  xxvii.  8.  7.  Mason  db  Barry,  1891,  2  Q.  B. 

(a)  19  Ves.  683 ;  2  Swanst.  73 ;  Cadogan  v.  Lyric  Theatre, 
137, 155 ;  DanieU,  Ch.  Pr.  1563,  1894,  3  Ch.  338. 

1564,  5th  ed.  {e)  Ex  parte  Evans,  Re  Wat- 

(b)  Ante,  p.  162.  kins,  13  Ch.  D.  262. 

(c)  Stat.  86  &  37  Vict.  c.  66,  (/)  Sug.  V.  &  P.  518;  Lewin 
B.  25,  sub-8.  8 ;  see  Holmes  v.  on  Trusts,  ch.  xxvii.  s.  7 ;  ante, 
Millage,  1893,  1  Q.  B.  551.  p.  177. 

{d)  Anglo  -  Italian    Bank    v.  (g)  Stat.  1  &  2  Vict.  c.  110, 

Davits,  9  Ch.  D.  275 ;    Smith      s.  13 ;  ante,  p.  253. 
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Bankruptcy 
of  cestui  que 
trust 


-of  trustee. 


Liability  of 
trust  estates 
after  death. 

The  Statute 
of  Frauds, 


seen,  under  this  Act  purchasers  were  not  to  be  affected 
by  judgments,  unless  duly  I'egistered  (fc).  The  Acts 
of  1839  and  1860,  before  referred  to  (t),  further 
protected  purchasers  of  equitable  as  well  as  legal 
estates  (A;).  And  now,  under  the  Act  of  1864,  no  sub- 
sequent judgment  shall  afifect  any  land,  until  such 
land  shall  have  been  actually  delivered  in  execution 
by  virtue  of  a  writ  of  elegit,  or  other  laicfid  authority  {I). 
It  is  held  under  this  Act  that  an  equitable  interest 
in  land  is  actually  delivered  in  execution,  when  the 
judgment  creditor  has  obtained  an  order  for  the 
appointment  of  a  receiver ;  and  he  has  no  charge 
until  then  {m).  As  we  have  seen,  since  1888  it  has 
been  further  requisite  to  register  the  writ  or  order 
enforcing  a  judgment  in  the  oflfice  of  Land  Registry ; 
or  else  it  will  be  void  as  against  purchasers  for 
vahie  (rt). 

Equitable  estates  are  liable  to  involuntary  alienation 
on  the  bankruptcy  of  the  person  entitled  thereto,  in 
the  same  manner  as  his  estates  at  law(o).  But  on 
the  bankruptcy  of  a  trustee,  the  legal  estate  in  any 
property,  of  which  he  is  trustee  for  any  other  person, 
does  not  pass  to  the  trustee  for  his  creditors,  but 
remains  vested  in  him(^). 

Trust  estates  in  fee  simple  are  also  liable,  like 
estates  at  law,  to  alienation  for  the  payment  of  the 
owner's  debts  after  his  death.  By  the  Statute  of 
Frauds  it  was  provided,  that  if  any  cestui  qu£  trust 
should  die,  leaving  a  trust  in  fee  simple  to  descend  to 
his  heir,  such  trust  should  be  assets  by  descent,  and 
the  heir  should  be  chargeable  with  the  obligation  of 


{h)  Sect.  19 ;  anUy  p.  253. 

(t)  Ante,  p.  254. 

{k)  Sug.  V.  &  P.  535. 

(Z)   ^nte,  p.  255. 

(m)  Hatton  v.  Haywood,  L.  R. 
9  Ch.  229;  and  cases  cited  in 
notes  [d)  (e)  to  p.  271,  ante. 


(n)  Ante,  p.  256. 

(o)   .4nte,  p.  260. 

(p)  Stat.  46  &  47  Vict.  c.  52, 
ss.  20,  44,  168.  The  same  rule 
was  formerly  applied  to  cases  of 
insolvency ;  Sims  v.  Thomas,  12 
A.  &  E.  536, 
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his  ancestors  for  and  by  reason  of  such  assets,  as 
fully  as  he  might  have  been  if  the  estate  in  law 
had  descended  to  him  in  possession  in  like  manner 
as  the  trust  descended  (q).  And  the  subsequent  Subsequent 
statutes  to  which  we  have  before  referred,  for  pre- 
venting the  debtor  from  defeating  his  bond  creditor  by 
his  will,  and  for  rendering  the  estates  of  all  persons 
liable  on  their  decease  to  the  payment  of  their  just 
debts  of  every  kind,  apply  as  well  to  equitable  or  trust 
estates  as  to  estates  at  law  (r). 

Trust  estates  are  subject  to  debts  due  to  the  Crown  Crown  debts. 
in  the  same  manner  and  to  the  same  extent  as  estates 
at  law  (s).    And  in  the  case  of  equitable  estates  tail 
and  for  life,  the  liability  for  the  owner's  debts  is  similar 
to  that  attached  to  the  like  estates  at  law  (t). 

In  connection  with  creditors'  rights  against  pur-  Lis  pendens. 
chasers  of  land,  it  may  be  mentioned  that  actions  at 
law  or  in  equity  respecting  lands  will  bind  a  purchaser, 
as  well  as  the  tenant's  heir  or  devisee;  that  is,  he 
must  abide  by  the  result,  although  he  may  be  ignorant 
that  any  such  proceedings  are  depending  (u).  A  pro- 
vision has  accordingly  been  made  for  the  registration 
of  every  lis  pendens;  and  no  lis  'pendens  binds  a 
purchaser  or  mortgagee  without  express  notice  thereof, 
unless  and  until  it  is  duly  registered  ;  and  the  registra- 
tion to  be  binding  must  be  repeated  every  five  years  {x). 

(g)  Stat.  29  Car.  H.  c.  3,  s.  10.  Vict.  c.  46 ;  46  &  47  Vict.  c.  62, 

Before  this  provision  the  Court  of  s.  125  ;  ante,  pp.  263 — 265. 

Chancery  had  refvised  to  give  the  (s)  The  King  v.   Smith,  Sug. 

bond  creditor  any  relief ;  Bemiet  V.  &  P.,  Appx.  No.  15,  p.  1098, 

V.   Box,  1  Ch.  Ca.  12;  Pratv.  11th  ed. ;  Chitty  on  the  Preroga- 

Colt,  ib.  128.    These  decisions,  in  tive  of  the  Grown,  296. 

all  probability,  gave  rise  to  the  {t)  Sug.  V.  &  P.  624,  538. 

Above  enactment.    See  1  Wm.  {u)  Go.  Litt.  344  b ;  Anon.y  1 

Black.    159 ;  1  Sand.  Uses,  276  Vem.  318 ;  Hiem  v.  Mill,  13  Ves. 

(289,  6th  ed.).  120 ;  9  R.  R.  149 ;  3  Prest.  Abst. 

(r)  Stats.  8  Will.  &  Mary,  c.  14,  354  ;  Bellamy  v.  Sabine,  1  De 

8.   2;   47    Geo.    III.  c.  74;   11  G.  &  J.  566. 

Geo.  IV.  &    1  Will.  IV.  c.  47 ;  (x)  Stat.  2  &  3  Vict,  c.ll,  s.  7 ; 

3  A  4  Will.  IV.  c.  104  ;  82  &  33  see  Price  v.  PHce,  35  Ch.  D.  297 ; 

W.ILP.  T 
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This  registration  is  now  made  in  the  Central  Office  of 
the  Supreme  Court  (i/)« 


Searches.  In  consequence  of  the  above-mentioned  laws,  it  is 

the  practice  to  cause  a  search  to  be  made,  before  every 
purchase  or  mortgage  of  freeholds,  in  the  registers  of 
judgments,  writs  and  orders  affecting  land,  and  pending 
actions,  and  also  of  Crown  debts  and  writs  of  execution, 
if  there  be  reason  to  suppose  that  the  owner  of  the 
property  has  been  a  Crown  debtor  or  accountant  (-?)- 
And  if  the  search  disclose  any  registered  incumbrance 
affecting  the  land,  it  must  be  got  rid  of,  before  the  sale 
or  mortgage  can  be  safely  completed. 


Btat.  51  &  52  Vict.  c.  61,  bs.  6,  6. 
As  to  vacating  such  registration, 
see  stat.  30  &  31  Vict.  c.  47,  s.  2. 

{y)  See  Wms.  Conv.  Stat. 
264,  268. 

(z)  Ante,  pp.  263, 256,  266, 267. 
See  Sug.  V.  &  P.  537,  638,  643 ; 
1  Dart,  V.  &  P.  623, 624, 667, 662, 
664,  6th  ed. ;  Elphinstone  & 
Clark,  Searches,  60,  88,  98, 
147    sq.,  and  Appx.    on    Land 


Charges  Act  of  1888,  pp.  17,  18. 
Under  stats.  46  &  46  Vict.  c.  39, 
s.  2,  and  61  &  62  Vict.  c.  61,  s.  17, 
official  searches  in  these  registers 
may  be  directed,  and  a  certificate 
(which  in  favour  of  a  purchaser 
or  mortgagee  is  to  be  conclusive) 
obtained  of  the  result  of  any 
such  search.  See  Wms.  Conv, 
Stat.  261  sq.;  Elphinstone  & 
Clark,  Searches,  166—168. 


(  275   ) 


CHAPTEE  XII. 

OF  PERSONAL  CAPACITY. 

It  has  been  mentioned  (a)  that  a  tenant  of  lands 
may  be  prevented  by  personal  incapacity  from  exer- 
cising, the  right  of  alienation,  which  is  now  regarded 
as  inherent  in  ownership  (b).  Let  us  now  consider 
what  persons  have  the  legal  capacity  to  purchase,  hold 
and  dispose  of  an  estate  in  land ;  the  word  purchase 
being  here  used  in  its  legal  meaning  (c),  which  includes 
the  acquisition  of  land  under  la  will  or  a  voluntary 
conveyance,  as  well  as  on  a  sale.  It  should  be  noted 
that  capacity  so  to  purchase  lands  merely  indicates 
that  a  conveyance  of  land  to  the  person  capable  will 
give  him  the  legal  estate  therein :  it  does  not  include 
capacity  to  buy  land,  in  the  common  sense  of  the  word. 
That  is  a  matter  depending  on  capacity  to  contract.  It 
will  therefore  be  useful  to  inquire  as  well,  what  persons 
may  contract  with  regard  to  land. 

Persons  are  either  natural  —  men,  women  and  Persons 
children — or  artificial,  as  corporations.  All  natural  artificial. 
persons,  including  infants,  lunatics,  married  women, 
convicts  and,  at  the  present  day  (d),  aliens,  are  capable 
of  purchasing  and  holding  lands.  And,  as  a  general 
rule,  any  natural  person  may  dispose  freely  of  the  land 
he  holds  (e),  and  may  contract  with  regard  to  land. 
To  this  rule  there  are  exceptions  in  the  case  of  infants, 

(fl)  Ante,  p.  74.  id)  By  stat.  33  Vict.  c.  14,  s.  2. 

(6)  Ante,  pp.  2,  7,  64  sq.,  80.  (e)  Co.  Litt.  2,  3,  42  b  ;  ante, 

(c)  Ante,  pp.  67,  211.  pp.  72—74,  80,  104, 114. 
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Infants. 


Infants* 
guardians. 


persons  of  unsound  mind,  drunken  persons,  married 
women,  and  convicts.  Corporations  may  purchase 
lands  (/) :  but  their  capacity  for  holding  or  disposing 
of  them  is  restricted  by  laws,  which  have  no  applica- 
tion to  natural  persons. 

All  persons  under  the  age  of  twenty-one  years  are 
infants  in  law  (g).  The  purchase  of  land  by  an  infant 
is  voidable  at  his  option;  that  is,  he  may  disagree 
thereto  within  a  reasonable  time  after  coming  of  age, 
and  so  may  his  heir,  if  he  die  while  the  purchase  is 
still  voidable  :  but  it  remains  good  until  set  aside  (/t). 
And  the  conveyance  of  land  by  an  infant  is,  as  a  rule, 
similarly  voidable  (i).  But,  as  we  have  seen,  an  infant 
under  the  custom  of  gavelkind  may  make  a  valid 
conveyance  by  feoffment  (fc).  And  by  an  Act  of 
1855  (Z),  every  infant  not  under  twenty  if  a  male,  and 
not  under  seventeen  if  a  female,  is  empowered  to  make, 
in  contemplation  of  marriage,  a  valid  and  binding 
settlement  of  any  property,  whether  real  or  personal, 
with  the  sanction  of  the  Chancery  Division  of  the  High 
Court.  There  are  also  other  cases  in  which  infants 
are  specially  empowered  by  statute  to  convey  land, 
though  for  the  benefit  of  others  rather  than  of  them- 
selves {m).  An  infant's  capacity  to  contract  with 
regard  to  land  is  determined  by  the  general  rule  of 
common  law  that  infants'  contracts  are  voidable  at 
their  option  {n). 

During    an    infant's    minority    his    guardian    in 


a 


(/)  Co.  Litt.  2  b. 

g)  Litt.  8.  259 ;  Co.  Litt.  2  b, 
78  b,  171b. 

{h)  Co.  Litt.  2  b ;  Birkenhead, 
dtc.j  Railway  Co.  v.  Pi7c7i<?r,6Ex. 
123—128 ;  1  Dart,  V.  &  P.  29, 
80,  6th  ed. 

(i)  2  Black.  Comm.  291 ;  Bac. 
Abr.  Infancy  and  Age  (I.  3); 
Zouch  V.  Parsons^  3  Burr.  1794  ; 
AlUm  V.  Allen,  2  Dru.  &  War. 
807,  338,  346. 


(k)  Ante,  pp.  68,  206. 

(l)  Stat.  18  &  19  Vict.  c.  43, 
extended  to  the  Court  of  Chancery 
in  Ireland  by  stat.  23  &  24  Vict. 
c,8S;  Be  Dalton,  6  De  G.  M.  & 
G.  201. 

(w)  See  1  Dart,  V.  &  P.  3, 
347,  n.  (ft),  6th  ed. ;  stat.  11 
Geo.  IV.  &  1  Will.  IV.  c.  65,  as. 
12, 16,  31. 

(n)  See  Pollock  on  Contracts, 
ch.  ii.,  pp.  52  sq,,  6th  ed. 
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socage  (o)  or  by  statute  is  entitled  to  the  custody  of  his 
estate,  to  be  used  for  his  benefit  (p).  Guardians  by 
statute  are  so  called  because  their  authority  was 
established  by  the  Statute  of  Charles  II.  abolishing 
military  tenures  (q).  For  when  this  Act  took  away 
the  right  of  wardship  of  infant  tenants  from  the 
lords  (r),  it  gave  to  the  father  the  right  of  appointing 
guardians,  by  deed  or  will,  to  any  child  of  his,  who 
should  be  under  age  and  unmarried  at  his  death  (s). 
The  guardian  so  appointed  has  the  custody  and  tuition 
of  the  child,  while  remaining  under  the  age  of  twenty- 
one  years,  or  for  any  shorter  time  appointed  ;  he  also 
has  a  right  to  receive  the  rents  of  the  child's  lands  for 
the  use  of  the  child,  to  whom,  like  a  guardian  in 
socage,  he  is  accountable  when  the  child  comes  of 
age  (0.  And  now,  by  the  Guardianship  of  Infants 
Act,  1886  (u),  on  the  death  of  the  father  of  an  infant, 
the  mother  shall  be  the  guardian,  either  alone  or 
jointly  with  any  guardian  appointed  by  the  father  or 
the  Court.  The  mother  of  an  infant  is,  by  the  same 
Act,  empowered  (x)  by  deed  or  will  to  appoint 
guardians  to  act  after  her  own  and  the  father's  death ; 

(o)  AntCf  p.  50.  the  possession  of  land  under  an 

(p)  Bac.  Abr.   Guardian  (A.).  instrument  coming  into  opera- 

As  to  the  duties  and  powers  of  tion  after  the  year    1881,   the 

guardians,  see  Simpson  on  In-  Conveyancing    Act,   1881,   stat. 

fants.  44  &  45  Vict.  c.  41,  s.  42,  gives 

{q)  Ante,  p.  58.  powers    of     entry    upon     and 

(r)  Ante,  pp.  46, 53.  management  of  the  infant's  land 

(«}  Stat.  12  Car.  II.  c.  24,  s.  8 ;  during  minority  to  the  trustees 

see  Morgan  v.  Hatchell,  19  Beav.  appointed  for  this   purpose  in 

86.  This  power  was  given  whether  such  instrument ,  or  by  the  Court 

the  father  were  under  or  over  the  on  the  application  of  the  infant's 

age  of  twenty-one.    But  it  seems  guardian  or  next  friend. 

that  the  father,   if  under  age,  {u)  Stat.  49  &  50  Vict.  c.  27, 

-cannot  now  appoint  a  guardian  s.  1. 

by  will ;  for  the  Wills  Act  enacts  (x)  Sect.  8  ;    see    Re  G.   {an 

that  no  will  made  by  any  person  infant),  1892,    1    Ch.    292.      A 

under  the    age    of    twenty-one  guardian   could  not  previously 

years  shaU    be    valid ;    stat.   7  be  appointed  by  any  one  but  the 

Will.  IV.  &  1  Vict.  c.  26,  s.  7 ;  father ;    Ex  parte   Edwards,  3 

1  Jarm.  Wills,  34,  5th  ed.  Atk.  619  ;   Bac.  Abr.   Guardian 

(t)  Stat.  12  Car.  II.  c.  24,  ss.  8,  (A.  3).  See  also  Hargrave's  notes 

9 ;   Mathew  v.  Brise,   14  Beav.  to  Co.  Litt.  88  b. 
341.    If  an  infant  be  entitled  to 
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and  where  guardians  are  appointed  by  both  parents 
they  shall  act  jointly.  Every  guardian  under  this 
Act  has  the  same  powers  over  the  estate  and  person  of 
an  infant  as  any  guardian  appointed  under  Statute  12 
Car.  II.  c.  24  (?/).  Where  not  ousted  by  the  effect  of 
these  enactments,  the  old  law  of  wardship  in  socage 
still  remains  (2').  Under  the  general  jurisdiction  of 
the  Court  of  Chancery  (a),  now  exerciseable  in  the 
Chancery  Division  of  the  High  Court  (&),  guardians 
both  of  the  person  and  of  the  estate  of  an  infant  may 
be  appointed  by  the  Court,  and  the  action  of  testa- 
mentary and  other  guardians  controlled  (o).  By  the 
Settled  Land  Act,  1882  (d),  the  powers  of  leasing  and 
sale  and  the  other  powers  given  to  a  tenant  for  life  by 
that  Act  may  be  exercised  on  behalf  of  an  infant,  in 
respect  of  any  land,  to  which  he  is  in  his  own  right 
entitled  in  possession,  by  the  trustees  of  the  settlement, 
if  any,  or  such  other  person  as  the  Court  may  order. 


Persons  of 
unsound 
mind  and 
drunken 
persons. 


As  to  the  capacity  of  persons  of  unsound  mind  and 
drunken  persons,  the  present  law  is  this : — The  con- 
tract of  a  man  who  is  so  insane  or  drunk  as  to  be 
incapable  of  understanding  its  effect,  is  voidable  at  his 
option,  if  the  other  party  knew  of  his  condition.  But 
if  the  other  contracted  with  him  in  good  faith,  and 
without  knowledge  of  or  reasonable  cause  to  suspect 
his  state  of  mind,  and  the  contract  be  partly  executed, 
he  cannot  avoid  it  (e).     The  voluntary  conveyance  of 


{y)  Sect.  4 ;  Re  Scanlan,  40 
Ch.  D.  200. 

(z)  2  Black.  Comm.  87  ;  Cham- 
bers on  Infancy,  62—63,  609— 
614;  Simpson  on  Infants,  208, 
2nded. 

(cO  See  Co.  Litt.  88  b,  n.  (15) ; 
2  Fonbl.  Eq.  226,  note;  1 
Spence,  Eq.  Jur.  Ch.  XIV. 

(6)  Stat.  36  &  37  Vict.  c.  66, 
88.  16,  34  ;  ante,  p.  162. 

(c)  See  notes  to  Eyre  v.  Coun- 
tess   of    Shaftesbury,    2    Tudor 


L.  C.  Eq.  718,  6th  ed. ;  2  Seton 
on  Decrees,  837—848,  6th  ed. ; 
Dan.  Ch.  Practice,  lllS— 1122, 
6th  ed. 

(d)  Stat.  45  &  46  Vict.  c.  88, 
ss.  69,  60;  see  also  stat.  44  & 
46  Vict.  c.  41,  s.  41;  Wms. 
Conv.  Stat.  200. 

{e)  Motion  v.  Camroux,  2  Ex. 
487,  4  Ex.  17;  Beavan  v. 
McDonnell,  9  Ex.  309 ;  Matthetos 
V.  Baxter,  L.  R.  8  Ex.  182; 
Imperial   Loan    Co,    v.    Stone, 
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land  by  a  person  of  unsound  mind  appears  to  be 

absolutely  void(/).     But  a  conveyance  made  by  a 

person  of  unsound  mind  for  a  valuable  consideration 

appears  to  be  voidable  only  on  his  part,  if  the  other 

party  knew  of  his  mental  condition  ;  and  to  be  valid, 

if  the  transaction  were  carried  out  by  the  other  party 

in  good  faith  and  without  knowledge  of  the  insanity  (g). 

The  law  appears  to  be  the  same  of  a  drunken  person's 

conveyance  of  land  for  value :  but  it  is  questionable 

whether  a  voluntary  conveyance  made  by  a  drunken 

man  is  void ;  for  it  seems  that  he  might  confirm  it 

when  sober  {h).    With  regard  to  idiots  and  lunatics, 

the  fullest  powers  of  directing  the  management  and 

administration  of  their  property  are  by  the  Lunacy 

Act,  1890  (i),  given  to  the  Judge  in  Lunacy;  and  the 

committees  of  their  estates,  who  are  the   persons  to  Committees. 

whom  the  care   of    their  estates   is   committed,  or 

such  other  persons  as  the  judge  shall  approve,  are 

empowered  to  execute  and  do  all  such  assurances  and 

things  as  may  be  directed  in  order  to  give  effect  to 

such  powers  (k).    If  a  lunatic  make  a  voidable  contract 

or  conveyance,  it  may  be  set  aside  by  his  committee, 

or  by  himself,  if  he  should  recover  his  senses,  or  if 

not,  by  his  representatives  after  his  death  {I). 

Married  women  are  now  capable  of  disposing  of  Married 
any  real  or  personal  property,  which  is  their  separate  ^°™®°- 

1892,  1  Q.  B.  699;  Pollock  on  Ex.  17, 19;  Matthews  y.  Baxter, 

Contracts,  Ch.  II.  86  so.,  6th  ed.  L.  R.  8  Ex.  132. 

(/)  Elliot  V.  Ince,  7  De  G.  M.  (i)  Stat.  63  Vict.  c.  6,  ss.  108, 

&  G.  475 ;  Sug.  Pow.  604.    But  116    sq.     These    matters   were 

before    1845    a   feofbnent  with  previously  regulated  by  stat.  16 

livery  of  seisin  made  by  a  lunatic  &  17    Vict.    c.  70,  s.   108    sg., 

was  not  void,  but  voidable ;  Bac.  amended  by  stat.  18  &  19  Vict. 

Abr.  Idiots  and  Lunatics  (F.) ;  c.  13 ;  &  25  &  26  Vict.  c.  86  ;  and   ' 

8tat.  8  &  9  Vict.  c.  106,  s.  4 ;  before  that  by  stat.  11  Geo.  IV. 

ante,  p.  145.  &  1  Will.  IV.  c.  65. 

{g)  Price  v.  Berrington,  3  Mac.  {k)  Stat.  63  Vict.  c.  5,  s.  124 ; 

4k  G.  486,  495—498  ;   Elliot  v.  Be  Bay,  1896,  1  Ch.  468. 

Ince,  7  De  G.  M.  &  G.  475,  487,  {I)  See  2  Black.  Comm.  291 

488 ;  Sug.  Pow.  605.  1  Dart,  V.  &  P.  6,  31,  32,  6th  ed. 

{h)  See  Molton  v.  Camroux,  4 
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property,  in  the  same  manner  as  single  women  :  except 
that  they  may  be  subject  in  equity  to  a  restraint  on 
alienation  during  marriage  (m).  But  wives  married 
before  the  year  1883  cannot  so  dispose  of  any  property, 
to  which  their  title  accrued  before  that  year  (w) ;  such 
property  can  only  be  disposed  of  by  them  in  accordance 
with  the  earlier  law,  which  will  be  explained  in  the 
next  chapter.  Married  women  may  now  bind  them- 
selves by  contract  in  respect  and  to  the  extent  of  their 
separate  property,  to  which  they  are  entitled  without 
restraint  on  anticipation:  but  not  otherwise  (o).  At 
common  law,  their  contracts  were,  as  a  rule,  void  (j))^ 


Convicts. 


Attainted 
persons. 


By  the  Act  of  1870  abolishing  attainder  {q),  convicts, 
or  persons  against  whom  judgment  of  death  or  penal 
servitude  has  since  the  Act  been  pronounced  or  recorded 
for  treason  or  felony,  are  incapable,  while  subject  to 
the  operation  of  the  Act,  of  alienating  or  charging 
any  property,  or  of  making  any  contract.  And  an 
administrator  of  any  convict's  property  may  be  ap- 
pointed, in  whom  all  his  real  and  personal  property 
shall  vest,  to  re-vest  in  the  convict  or  his  represen- 
tatives, on  his  death,  bankruptcy,  completion  of  his 
term  of  punishment,  or  pardon  (r).  But  these  dis- 
abilities on  the  part  of  a  convict  are  suspended  while 
he  is  lawfully  at  large  under  any  licence  (s).  Before 
the  abolition  of  attainder  for  treason  or  felony,  persons 
attainted  for  these  crimes  could  not,  by  any  conveyance 


(m)  Stat.  46  &  46  Vict.  c.  76, 
ss.  1  (sub-s.  1),  19;  Re  Price,  28 
Ch.  D.  709;  Re  Drummo7id  <& 
Davies'  Contract,  1891,  1  Ch. 
624 ;  see  ante,  p.  82,  and  next 
chapter. 

(n)  See  sect.  6 ;  Reid  v.  Reid, 
81  Ch.  D.  402;  Re  Cuno,  43  Ch. 
D.  12. 

(o)  Stat.  45  &  46  Vict.  c.  75, 
s.  1,  sub-s.  2,  amended  by  66  & 
67  Vict.  c.  68,  8.  1;  Scott  v. 
Morley,  20  Q.  B.  D.  120 ;  Pelton 


V.  Harrison,  1891,  2  Q.  B.  422. 

ip)  See  Wms.  Conv.  Stat. 
393—396. 

(q)  Stat.  33  &  34  Vict.  c.  23, 
ss.  6,  8  ;  ant€,  p.  66. 

(r)  Sects.  7,  9,  10,  18.  Pro- 
petty  vested  in  a  convict  on  any 
trust  or  by  way  of  mortgage  is 
excepted;  stat.  56  &  57  Vict, 
c.  63,  8.  48. 

(s)  Stat.  33  &  34  Vict.  c.  23, 
s.  30. 
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which  they  might  make,  defeat  the  right  to  their  estates, 
which  their  attainder  gave  to  the  Crown,  or  to  the 
lord,  of  whom  their  estates  were  holden  (t).  Though 
outlawTy  is  no  longer  any  cause  of  escheat  (u),  an  out- 
law still  forfeits  the  profits  of  his  real  estate  while  he 
lives  (x). 

By  the  common  law,  aliens,  or  foreigners  under  no  Aliens, 
allegiance  to  the  Crown  (y),  might  purchase,  but  were 
incapable  of  inheriting  or  holding  any  estate  in  lands. 
And   the  conveyance  of  lands   to  an  alien  was  in 
general  (z)  a  cause  of  forfeiture  to  the  Crown,  which 


(/)  Co.  Litt.  42  b;  2  Black. 
Comm.  290 ;  Perkins,  tit.  Grant, 
sect.  26 ;  Com.  Dig.  Capacity- 
CD.)  6;  2  Shep.  Touch.  232; 
Doe  d.  Griffith  v.  Pritchard,  6 
B.  &  Ad.  765. 


{u)  AntCy  pp.  47,  66. 

\x)  Bac.  Abr.  Outlawry  (D.) ; 
Short  and  Mellor's  Crown  Office 
Practice,  385;  see  Wms.  Pers. 
Prop.  93,  14th  ed. 


(y)  Litt.  8.  198.  No  person  is  considered  an  alien  who  is  bom 
within  the  dominions  of  the  Crown,  even  though  such  person  may 
be  the  child  of  an  alien,  unless  such  alien  should  be  the  subject  of  a 
hostile  prince  ;  1  Black.  Comm.  373  ;  Bac.  Abr.  Aliens  (A.).  And  a 
person  bom  in  Scotland  after  the  accession  of  James  I.  to  the  Crown 
of  England,  was  held  to  be  a  natural-bom  subject,  and  consequently 
entitled  to  hold  lands  in  England,  although  the  two  kingdoms  had 
not  then  been  united;  Calvin's  casCy  7  Bep.  1;  see  Re  Stepney 
Election  Petition,  17  Q.  B.  D.  54.  Again,  the  children  of  the 
Queen's  ambassadors  are  natural-bom  subjects  by  the  common  law  ; 
7  Rep.  18  a.  And  by  several  Acts  of  Parliament,  the  privileges  of 
natural-bom  subjects  were  accorded  to  the  lawful  children,  though 
bom  abroad,  of  a  natural-bom  father,  and  also  to  the  grandchildren 
on  the  father's  side  of  a  natural-bom  subject ;  stats.  25  Edw.  III. 
St.  2 ;  7  Anne,  c.  5 ;  4  Geo.  II.  c.  21 ;  13  Geo.  III.  c.  21 ;  Doe  d. 
Dtiroure  v.  JoTies,  4  T.  R.  300 ;  Sliedden  v.  Patrick,  1  Macqueen's 
H.  L.  C.  535  ;  Fitch  v.  Weber,  6  Hare,  51 ;  Re  Willoughby,  30  Ch.  D. 
324;  see  De  Geer  v.  Stone,  22  Ch.  D.  243.  More  recently,  the 
children  of  a  natural-bom  mother,  though  bom  abroad,  were 
rendered  capable  of  taking  any  real  or  personal  estate ;  and  it  was 
provided  that  any  woman,  who  should  be  married  to  a  natural- 
bom  subject  or  person  naturalized,  should  be  taken  to  be  herself 
naturalized,  and  have  all  the  rights  and  privileges  of  a  natural-bom 
subject ;  stat.  7  &  8  Vict.  c.  66,  ss.  3,  16.  Any  foreigner  might  be 
made  a  denizen  by  royal  letters  patent,  and  capable  as  such  of  Denizen, 
holding  but  not  of  inheriting  lands,  or  might  be  naturalized  by  Act 
of  Parliament ;  Co.  Litt.  2  b,  129  a  ;  1  Black.  Comm.  373.  The  law 
relating  to  aliens  was  generally  amended  by  the  Naturalization  Act, 
1870,  stat.  33  Vict.  c.  14,  by  which  many  of  the  former  statutes  on 
this  subject  were  repealed. 


(2)  The  common  law  allowed 
an  exception  in  the  case  of  a 


house  occupied  under  a  lease  for 
years  by  a  friendly  alien  mer- 
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might  seize  the  lands  by  virtue  of  its  prerogative  (a). 
And  if  lands  were  purchased  by  a  natural-bom  subject 
in  trust  for  an  alien,  the  Crown  might  claim  the 
benefit  of  the  purchase  (h).  But  now  by  the  Naturali- 
zation Act,  1870  (c),  real  and  personal  property  of 
every  description  may  be  taken,  acquired,  held  and 
disposed  of  by  an  alien  in  the  same  manner  in  all 
respects  as  by  a  natural-bom  British  subject ;  and  a 
title  to  real  and  personal  property  of  every  descrip- 
tion may  be  derived  through,  from  or  in  succession 
to  an  alien  (d)  in  the  same  manner  in  all  respects 
as  through,  from  or  in  succession  to  a  natural-bom 
British  subject. 

Corporations  Corporations,  as  conceived  by  the  common  law, 
were  under  no  incapacity  to  hold  or  dispose  of  lands. 
A  corporation,  it  may  be  explained,  is  a  fictitious  body 
invested  by  law  with  the  attributes  of  a  person,  having 
a  corporate  name  by  which  it  can  sue  and  be  sued  and 
hold  property,  but  enjoying  immortal  existence  by 
reason  of  the  perpetual  succession  of  its  members  (e) ; 

chant ;    Co.  Litt.  2  b.    And  by  (6)  Barrow    v.     Wadkin,    24 

Stat.  7  &  8  Vict.  c.  66,  s.   6,  a  Beav.  1 ;  Sharp  v.  St.  Sauveur, 

resident  alien,  the  subject  of  a  L.    B.  7    Ch.   348 ;    overruling 

friendly  state,  might  hold  glands  Rittson  v.  Stordy,  3  Sm.  &  G. 

for    any    term    not    exceeding  230.    But  if  lands  were  directed 

twenty-one  years   for  the  pur-  to  be  sold,  and  the  produce  given 

poses  of  residence  or  business.  to  an  alien,  the  Crown  had  then 

(a)  But  not,  at  common  law,  no    claim ;    Du    Honrmelin   v. 

until  after  office  found  ;  that  is,  SJieldon,  1  Beav.  79 ;  4  My.  &  Cr. 

after    an    inquest  of   office,  or  525. 

official  inquisition  held  to  ascer-  (c)  Stat.  33  Vict.  c.  14,  s.   2, 

tain  the  facts  of  the  case,  had  passed    12th    May,    1870,    and 

found  a  verdict ;  Co.  Litt.  2  b,  42  b ;  amended  by  stats.  33  &  34  Vict. 

Black.  Comm.  i.  371, 372  ;  ii.  249,  c.  102 ;  35  &  36  Vict.  c.  39 ;  and 

274,  293;  iii.258.    Conveyance  of  58  &  69  Vict.  c.  43.    This  Act 

the  lands  by  the  alien  to  a  natural-  is  not  retrospective;    Sharp  v. 

bom  subject  before  office  foimd  St.  Sauveur^  L.  K.  7  Ch.  343. 

would  not  avail  to  defeat  the  lia-  (dj  All  the  King's  natural-bom 

bility  to    forfeiture,  though  in  subjects  were  enabled  to  trace 

other  respects  it  was  valid ;  Shep.  their  title  by  descent  through 

Touch.   232  ;  4  Leon.  84  ;  Fish  their  alien  ancestors  by  stat.  11 

V.  Klein,  2  Mer.  431.     Stat.  22  &  &  12  WiU.  HI.  c.  6,  explained 

23  Vict.  c.  21,  8.  25,  abolished  by  25  Geo.  II.  c.  39. 

the  necessity  of  an  inquest  of  {c)  10    Rep.    30  b;  1    Black. 

office.  Comm.  467,  475  ;  Mayor  (t  Com- 
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as  the  Corporation  of  London,  or  Trinity  College, 
Cambridge.  But  by  the  effect  of  the  statutes  pro- 
hibiting the  alienation  of  lands  into  mortmain  (/), 
corporations  are  generally  disabled  from  holding  lands 
without  a  licence  from  the  Crown  to  hold  lands  in 
mortmain,  or  the  authority  of  an  Act  of  Parliament  (g). 
The  corporations,  which  are  empowered  by  statute  to 
hold  land  without  a  licence  in  mortmain,  are  too 
numerous  to  be  particularly  specified  here  (h).  For 
example,  every  joint  stock  company  incorporated 
under  the  Companies  Act,  1862  (i),  has  power  to 
hold  lands :  but  no  company  formed  for  the  purpose 
of  promoting  art,  science,  religion,  charity  or  any 
other  like  object,  not  involving  the  acquisition  of  gain 
by  the  company  or  the  members  thereof,  may  hold 
more  than  two  acres  of  land  without  the  sanction  of 
the  Board  of  Trade  (k).  Whether  any  particular  Alienation  of 
corporation  can  freely  exercise  its  capacity  for  alienat-  i^§^]^*^*^^ 
ing  its  lands  depends  generally  on  the  purposes  of 
its  existence.  Corporations  existing  for  public  or 
charitable  purposes  have  been  in  many  instances 
placed  under  statutory  restraints  in  the  way  of  the 
disposal  of  their  lands.  Thus  ecclesiastical  corpora-  Ecclesiastical 
lions  and  colleges  were  restrained  by  statutes  of  ^^^^  ^^^' 
Elizabeth  and  James  I.  from  alienating  their  lands 
for  more  than  twenty-one  years  or  three  lives ;  and 
sales  and  leases  of  the  lands  of  such  bodies  are  now 
regulated  by  numerous  statutes  {I).  Municipal  cor-  Municipal 
porations  subject  to  the  provisions  of  the  Municipal  <^®^T^^*^®^- 

fnondUy  of  Colchester  v.  LowteUf  i.  479  ;  ii.  268  sq. ;  Shelford  on 

1  v.  &  B.  226,  244—246 ;  12  R.  R.  Mortmain,  6,  36  sq, 

216;   Blackburn,    J.,   Riche   v.  (h)  See    Index    to    Statutes, 

Ashbury  Railway  Carriage  Co.,  Mortmain,  2,  3. 

L.  R.  9  Ex.  224,  263  ;  see  Grant  (t)  Stat.  25  &  26  Vict.  c.  89, 

on  Corporations,  129.  s.  18. 

(/)  Stats.  7  Edw.  I.  st.  2 ;  7  &  (/c)  Sect.  21. 

8  WiU.  III.  c.  37 ;  now  repealed  {I)  See  Co.  Litt.          ,  44  a; 

and  replaced  by  stat.  51  &  52  Index  to  Statutes,  Colleges  (2), 

Vict.  c.  42,  s.  1 ;  antej  pp.  52, 74.  Corporation    (2),    Ecclesiastical 

ig)  Britton,  liv.  2,  Ch.  3,  s.  11 ;  Commission  (3),  Lease  (3). 
Co.  Litt.  2  b,  99  a ;  Black.  Comm. 
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Corporations  Act,  1882,  may  not  alienate  corporate 
land  (except  by  leasing  to  a  limited  extent)  without 
the  approval  of  the  Local  Government  Board  (w). 
Alienation  of  The  alienation  of  land  held  for  charitable  purposes, 
c  an  y  s.  ^j^^^j^qj,  j^y  corporations  or  other  trustees,  was  subject 
to  the  control  of  the  Court  of  Chancery  (?i)  and  is 
now  placed  under  statutory  restriction  (o).  And  the 
alienation  of  Crown  lands  has  long  been  regulated  by 
Parliament  (p).  It  is  held,  moreover,  that  corporations- 
created  by  statute  for  special  purposes,  as  a  Railway 
Company,  are  prohibited  from  dealing  with  their  cor- 
porate property  in  a  manner  which  is  extraneous  to 
the  purposes  for  which  they  were  created  (q).  The 
capacity  of  a  corporation  to  contract  with  regard  to 
land  is  commensurate  with  its  power  of  disposing  of 
land  (q).  Here  it  may  be  mentioned  that  it  was  held 
under  the  old  law  of  uses  (r),  that  a  corporation, 
having  no  conscience,  could  not  stand  seised  of  land 
to  others'  use  («).  But  a  trust  may  be  enforced 
against  a  corporation  under  modem  equity  (t). 

(w)  Stat.  46  &  46  Vict.  c.  60,  D.    407 ;    FinnU   d    Young    to 

88.  6,  108,  amended  by  61  &  62  Forbes   d   Pochin    (No.   2).   24 

Vict.  c.  41,  8.  72;  replacing  5&  Ch.  D.  691;  Re  Clergy  Orphan, 

6  WiU.  IV.  c.  76,  88.  94,  96 ;  6  &  Corporation,   1894,   3  Ch.   145  ; 

7  Will.  IV.  c.  104,  8. 2.   See  Davis  Re  Mason's  Orphanage,  dc.,  1896, 
V.  Corporatiofi  of  Leicester,  1894,  1  Ch.  64,  696. 

2  Ch.  208.  {p)  Ante,  p.  66,  n.  (6). 

(n)  2     Maddock's     Chancery  [q)  MulUner  v.  Midland  Rail- 

Practice,  95.  Srd  ed. ;  1  Dart,  way  Co.,   11    Ch.    D.   611;  Re 

V.  &  P.  19,  6th  ed.  Metrc^litan   District    Railway 

(o)  Stat.  18  &  19  Vict.  c.  124,  Co,    d    Cosh,   13  Ch.  D.   607 : 

8.  29.    The  alienation  and  con-  Pollock  on  Contract8,  107  sq.  & 

veyance  of  Charity  lands  are  now  note  D.,  6th  ed. 

regulated  by  stats.  16  &  17  Vict.  (r)  Ante,  p.  166. 

c.     137     (ss.     21,     24,     26,    62  (a)  1  Rep.  122  a ;  1  Sand.  Uses, 

especially) ;    18  &   19    Vict.    c.  59.    For  tnis  reason,  it  was  the 

124  (88.   16,   29,  30,  36,   36,  37  practice,  down    to  1846,   for  a 

especially) ;  23  &  24  Vict.  c.  136,  corporation  to  convey  by  feoff- 

8.  16;  32  &  33  Vict.  c.  110,  s.  12;  ment,   and    not    by  'lease    and 

see  Governors  of  tlie  Charity  for  release ;  1  Dart,  V.  &  P.  600, 

Relief  of  Poor  Widcnvs  and  ChiU  6th  ed. 

dren  of  Clergynien  v.  Sutton,  27  {t)  Lewin    on  Trusts,  ch.  iii- 

Beav.    661 ;    Royal    Society   of  s.  2,  §  2. 
London  aiid  Tluxnipson,  17  Ch. 
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CHAPTEE  XIII. 

OF  THE   MUTUAL  RIGHTS  OF  HUSBAND  AND  WIFE. 

The  next  subject  of  our  attention  will  be  the  mutual 
rights  in  respect  of  lands,  arising  from  the  relation  of 
hasband  and  wife.  In  pursuing  this  subject,  let  us 
consider,  first,  the  rights  of  the  husband  in  respect  of 
the  lands  of  his  wife ;  and,  secondly,  the  rights  of  the 
mfe  in  respect  of  the  lands  of  her  husband. 

1.  First  then,  as  to  the  rights  of  the  husband  in  The  rights  of 
respect  of  the  lands  of  his  wife.  Since  the  commence-  in  respect^f 
ment  of  the  year  1888,  the  legal  capacity  of  wives,  the  lands  of 
with  regard  to  property,  has  been  completely  changed 
by  the  operation  of  the  Married  Women's  Property 
Act,  1882(a).  But  wives,  who  were  married  before 
the  year  1888,  still  remain  subject  to  the  previous 
law,  with  respect  to  property  to  which  their  title 
accrued  before  that  year  (b).  And  without  some 
knowledge  of  the  old  law,  it  would  be  impossible  to 
xmderstand  the  Act  in  question.  We  shall  therefore 
first  inquire  into  the  position  of  wives  with  regard  to 
property  at  common  law,  then  examine  the  privileges 
which  might  be  secured  to  them  under  the  rules  of 
equity,  and  lastly  consider  the  rights  now  conferred 
on  them  by  statute. 

At  common  law,  by  the  act  of  marriage,  the  husband  The  common 

l&M^  as  to 

And  wife  became  in  law  one  person,  and  so  continued  husband  and 
during  the  coverture  or  marriage  (c).    The  wife  was,  as  ^^®- 

(a)  Stat.  46  &  46  Vict.  c.  76.  Comm.    442 ;  Gilb.    Ten.    108 ; 

(6)  Sect.  6;  Re  Harrises  Settled  1  Rop.  Hush.  &  Wife,  1.    As  to 

Estates,  28  Ch.  D.  171 ;  ante,  the  early  law,  see  P.  &  M.  Hist. 

p.  280.  Eng.  Law,  i.  466,  ii.   397  sq., 

(c)  Litt.    B.    168;    1    Black.  436. 
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Curtesy. 


Estate  must 
not  be  joint. 


Estate  must 
be  in  posses- 
sion. 


it  were,  merged  in  her  husband.  Immediately  upon 
marriage,  therefore,  the  husband  became  entitled  to 
the  whole  of  the  rents  and  profits  which  might  arise 
from  his  wife's  lands,  and  acquired  a  freehold  estate 
therein,  during  the  continuance  of  the  coverture  (d)  ; 
and,  in  like  manner,  all  the  goods  and  personal 
chattels  of  the  wife,  the  property  in  which  passed  by 
mere  delivery  of  possession,  at  once  belonged  solely 
to  her  husband  (e).  For  by  the  ancient  common  law, 
it  was  impossible  that  the  wife  should  have  any  power 
of  disposition  over  property  for  her  separate  benefit, 
independently  of  her  husband.  The  husband  also 
acquired  by  marriage  a  seisin  (/)  of  all  his  wife's 
freeholds,  jointly  with  her  (g).  If,  however,  the 
husband  had  issue  by  his  wife  born  alive,  that  might 
by  possibility  inherit  the  estate  as  her  heir,  he  became 
entitled  to  an  estate,  after  the  wife's  death,  for  the 
residue  of  his  own  life  in  such  lands  and  tenements 
of  his  wife  as  she  was  solely  seised  of  in  fee  simple,, 
or  fee  tail  in  possession  (h).  The  husband,  while  in 
the  enjoyment  of  this  estate,  was  called  a  tenant  by 
the  curtesy  of  England,  or  more  shortly,  tenant  by  the 
curtesy.  But  the  estate  must  have  been  a  several 
one,  or  else  held  under  a  tenancy  in  common,  and 
must  not  have  been  one  of  which  the  wife  was  seised 
jointly,  with  any  other  person  or  persons  (i).  The 
estate  must  also  have  been  an  estate  in  possession ; 
for  there  could  be  no  curtesy  of  an  estate  in  reversion 
expectant  on  a  life  interest  or  other  estate  of  free- 


(d)  1  Hop.  Husb.  &  Wife,  3 ; 
Robertson  v.  Noi-riSf  11  Q.  B. 
91^. 

{e)  1  Rop.  Husb.  &  Wife,  169 ; 
see  Wms.  Pers.  Prop.  460—462, 
14th  ed. 

(/)  Ante,  p.  36. 

Is)  Co.  Litt.  273  b,  325  b, 
351  a;  Robertsoii  v.  NorriSj  11 
Q.  B.  916.  Of  the  wife's  free- 
hold estates  of  inheritance  the 


husband  and  wife  were  said  to  be 
seised  in  fee  in  right  of  the  wife ; 
Polyblank  v.  Hawkins^  1  Doug. 
329  ;  1  Wms.  Sand.  253,  n. 

{h)  Litt.  ss.  36,  52,  90;  Co, 
Litt.  29,  30;  2  Black.  Comm.  126 ; 
1  Rop.  Husb.  &,  Wife,  5 ;  Bcaktr 
V.  Barker,  2  Sim.  249. 

(i)  Co.  Litt.  183  a;  1  Rop. 
Husb.  &  Wife,  12. 
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hold  (A:).     The  husband  must  also  have  had,  by  his 

wife,  issue  bom  alive;  except  in  the  case  of  gavelkind  issue  must 

lands,  where  the  husband  had  a  right  to  his  curtesy,  ^om  alive 

whether  he  had  had  issue  or  not;  but,  by  the  custom  except  as  to 

of  gavelkind,  curtesy  extends  only  to  a  moiety  of  lands. 

the  wife's  lands,  and  ceases  if  the  husband  marries 

again  (Z).     The  issue  must  also  have  been  capable  issue  must 

of  inheriting  as  heir  to  the  wife  (7/1).     Thus,  if  the  capable  of 

wife  were  seised  of  lands  in  tail  male,  the  birth  of  If .  ^**^?Jf  *^ 

a  daughter  only  would  not  entitle  her  husband  to  be  wife. 

tenant  by  curtesy;   for  the  daughter  could  not  by 

possibility  inherit  such  an  estate  from  her  mother. 

And   it  was   necessary  that   the  wife  should   have  The  wife 

acquired  an  actual  seisin  of  all  estates,  of  which  it  ^en  actually 

was  possible  that  an  actual  seisin  could  be  obtained ;  seised. 

for  the  husband  had  it  in  his  own  power  to  obtain  for 

his  wife  an  actual  seisin ;  and  it  was  his  own  fault  if 

he  had  not  done  so  («). 

The  husband  could  dispose  of  the  estate  which  he  Husband's 
took  during  coverture  or  by  the  curtesy  in  lands  Si^g^^tion 
belonging  to  his  wife  at  common  law,  without  her  of  his  wife's 
concurrenca  (0) ;  and  it  was  subject  to  his  debts  in  his 
lifetime  either  upon  execution  of  a  judgment  against 
him(j;),  or  on  his  bankruptcy  (5).  But  he  could 
make  no  lawful  disposition  of  her  freehold  estates  to 
endure  beyond  his  own  interest.  So  that,  if  his  wife 
survived  him,  she  resumed  her  right  to  her  freehold 


freeholds. 


(k)  2  Black.  Gomm.  127 ;  Watk.  The    reasons  which   afterwards 

Desc.  Ill  (121,  4th  ed.).  induced  the  author  to  incline  to 

(Z)  Co.  Litt.  80  a,  n.  (1) ;  Bac.  the  contrary  opinion  will  be  found 

Abr.  Gavelkind  (A.) ;  Rob.  Grav.  in   Appx.   (D).      See    Eager   v. 

bk.  ii.  c.  1.  Fumivalh  17  Ch.  D.  116. 

(7«)  Litt.  8.  62  ;  8  Rep.  34  b.  (o)  Co.  Litt.  30  a ;   Bobert'soJi 

-  (n)  2  Black.  Comm.  131;  Par^  v.  NorHs,  11  Q.  B.  916. 

fc«- V.  GaWer,  4  Hare,  416.  In  the  (p)  Note  (1)  to  Underhill  v. 

first  edition  of  this  work  a  doubt  Devereux,  2  Wms.  Saund.  690, 

was  thrown  out  whether,  under  6th  ed. ;  stat.  1  &  2  Vict.  c.  110, 

the  new  law  of  inheritance,  a  s.  11;  an^e,  pp.  261 89. 

husband  can  ever  become  tenant  (q)  Com.   Dig.   Bankrupt,  D. 

by   the   curtesy   to   any  estate  (11) ;  ante,  p.  260. 
which  his  wife   has  inherited. 


288 


OF  CORPOREAL  HEREDITAMENTS. 


Husband's 
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leasing,  &c. 


Power  of  dis- 
position of 
nusband  and 
wife  together. 


estates,  which  could  not  be  defeated  by  his  debts  or 
alienations  (r).  And  if  he  survived  her,  her  estates 
in  fee  simple  or  tail  descended  to  her  heir,  if  she  were 
the  purchaser,  or  to  the  heir  of  the  purchaser,  if  she 
had  become  entitled  by  descent,  subject  only  to  the 
husband's  estate  by  the  curtesy,  if  he  had  become 
entitled  thereto  («).  For  the  incapacity,  under  which 
a  married  woman  laboured  at  common  law,  not  only 
hindered  her  from  making  any  separate  disposition  of 
her  lands  in  her  lifetime,  but  also  prevented  her  from 
devising  them  by  her  will.  By  the  Settled  Estates 
Act,  1877  (0,  a  husband  entitled  to  land  as  tenant  by 
the  curtesy,  or  in  right  of  a  wife  who  is  seised  in  fee, 
has  the  same  power  of  leasing  as  is  thereby  given 
to  a  tenant  for  life.  And  by  the  Settled  Land  Act, 
1882  (u),  a  tenant  by  the  curtesy  has  the  powers  of 
leasing  and  sale,  and  the  other  powers  given  to  a 
tenant  for  life  by  that  Act. 

But  although  the  husband  alone  could  not  lawfully 
alienate  his  wife's  freeholds  for  a  greater  estate  than 
his  own,  and  the  wife  alone  had  no  disposing  power  at 
all,  by  the  common  law  the  husband  and  wife  together 
might  make  any  such  dispositions  of  the  wife's  interest 
in  real  estate  as  she  could  do  if  unmarried.    The  mode 


(r)  Litt.  ss.  694,  698—600, 
606  ;  Co.  Litt.  826  a  ;  Robertson 
V.  Narris,  11  Q.  B.  916 ;  1  Rop. 
Husb.  &  Wife,  65  sq.,  137. 

{s)  By  stat.  6  Anne,  c.  18,  s.  6, 
every  husband  seised  in  right  of 
his  wife  only,  who  continues  in 
possession  after  the  determina- 
tion of  his  estate,  without  the 
consent  of  the  persons  next 
entitled,  shall  be  adjudged  to  be 
a  trespasser ;  and  the  full  value 
of  the  profits  received  during 
such  wrongful  possession  may 
be  recovered  in  damages  against 
him  or  his  executors  or  his 
administrators. 

{t)  Stat.  40  &  41  Vict.  c.  18, 
8.  46 ;  see  antef  p.  116,  n.  (m). 


This  Act  replaced  stat.  19  <&  20 
Vict.  c.  120,  which  repealed  stat. 
82  Hen.  VIII.  c.  28,  enabling 
husbands  seised  in  right  of  or 
jointly  with  their  wives  to  make 
leases,  with  their  wives'  con> 
currence,  of  such  of  the  lands  as 
had  been  most  commonly  let  to 
farm  for  twenty  years  before,  for 
any  term  not  exceeding  twenty- 
one  years  or  three  lives,  under 
the  same  restrictions  as  tenants 
in  tail  were  by  the  same  Act 
empowered  to  lease. 

(u)  Stat.  46  &  46  Vict.  c.  38, 
8.  68,  8ub-8.  1  (viii.) ;  47  <k  48 
Vict.  c.  18,  s.  8;  anU,  pp.  116— 
122. 
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in  which  such  dispositions  were  formerly  effected  was 
by  a  fine  duly  levied  in  the  Court  of  Common  Pleas.  Fine. 
We  have  already  had  occasion  to  advert  to  fines,  in 
respect  to  their  former  operation  on  estates  tail  (a;). 
They  were,  as  we  have  seen,  fictitious  suits  commenced 
and  then  compromised  by  leave  of  the  Court,  whereby 
the  lands  in  question  were  acknowledged  to  be  the 
right  of  one  of  the  parties.  Whenever  a  married 
woman  was  party  to  a  fine,  it  was  necessary  that 
she  should  be  examined  apart  from  her  husband,  to 
ascertain  whether  she  joined  in  the  fine  of  her  own 
free-will,  or  was  compelled  to  it  by  the  threats  and 
menaces  of  her  husband  {y).  Having  this  protection, 
a  fine  by  husband  and  wife  was  an  effectual  convey- 
ance, as  well  of  the  wife's  as  of  the  husband's  interest 
of  every  kind,  in  the  land  comprised  in  the  fine. 
The  cumbrous  and  expensive  nature  of  fines  having  Conveyance 
occasioned  their  abolition,  provision  was  made  by  women^nder 
the  Fines  and  Eecoveries  Act   of   1838(2:)  for   the  ?*»J:3&4 

vVlll,  I V . 

conveyance  by  deed  merely  of  the  interests  of  married  c.  74. 
women  in  real  estate.     By  this  Act  every  kind  of 
conveyance  or  disclaimer  of  freehold   estates  which 
a  woman  could  execute  if  unmarried  might  be  made 
by  her    by  a  deed    executed    with    her    husband's 
concurrence  (a) :  but  the  separate  examination,  which 
was    before   necessary  in    the   case    of  a  fine,  was 
still  retained;    and  every  deed,  executed  under  the 
provisions    of    the    Act,   was    required    to    be    pro- 
duced  and    acknowledged  by   the   wife   as  her   own  The  wife 
act  and  deed,  before  a  judge  of  one  of  the  superior  J^^o^tJdged 
Courts  at  Westminster,  or  of  any  County  Court,  or  a  the  deed. 
master  in  Chancery,  or  two  commissioners  (6),  who  were 
required,  before  they  received  the  acknowledgment,  to 

(ar)  Ante,  p.  96.  (a)  Sect.  77  ;  stat.  8  &  9  Vict. 

(y)  Cruise  on  Pines,  108, 109 ;  P.  c.  106,  s.  7. 

&  M.  Hist.  Eng.  Law,  ii.  409, 410.  (6)  Stats.  3  &  4  WiU.  IV.  c.  74, 

{2)  Stat.  3  &  4  Will.  IV.  c.  74 ;  s.  79  ;  61  &  62  Vict.  c.  43,  s.  184, 

ante,  p.  98.    See  stat.  4  &  6  WiU.  replacing  19  &  20  Vict.  c.  108, 

rV.  c.  92,  as  to  Ireland.  s.  73. 

W.R.P.  U 
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examine  her  apart  from  her  hasband  touching  her 
knowledge  of  the  deed,  and  to  ascertain  whether  she 
freely  and  voluntarily  consented  thereto  (c).  Deeds 
executed  by  married  women  after  the  year  1882  may 
be  acknowledged  before  one  commissioner  only(d). 
But  without  a  fine  at  common  law,  or  a  deed  acknow- 
ledged under  the  Act  of  1888,  no  conveyance  could 
formerly  be  made  of  any  married  woman's  estate  in 
lands  at  law  (e).  And  this  is  still  the  law  with  regard 
to  those  lands  of  wives  married  before  the  year  1883, 
to  which  their  title  accrued  before  that  year. 

The  rule  of  law,  by  which  husband  and  wife  were 
considered  as  one  person,  was  occasionally  productive 
of  rather  curious  consequences.  Thus,  if  lands  were 
given  to  A.  and  B.  (husband  and  wife),  and  C,  a  thu-d 
person,  and  their  heirs — here,  had  A.  and  B.  been 
distinct  persons,  each  of  the  three  joint  tenants  would, 
as  we  have  seen(/),  have  been  entitled,  as  between 
themselves,  to  one-third  part  of  the  rents  and  profits, 
and  would  have  had  a  power  of  disposition  also  over 
one-third  part  of  the  whole  inheritance.  But,  since  A. 
and  B.,  being  husband  and  wife,  were  only  one  person, 
they  took,  under  such  a  gift,  a  moiety  only  of  the  rents 
and  profits,  with  a  power  to  dispose  only  of  one-half 
of  the  inheritance  (g) ;  and  C,  the  third  person,  took 


(c)  Stat.  8  &  4  WiU.  IV.  c.  74, 
s.  80 ;  Tennent  v.  Welch,  37  Ch. 
D.  622.  This  Act  also  required 
a  certificate  of  the  taking  of 
the  acknowledgment  to  be  duly 
signed  and  filed,  otherwise  the 
acknowledgment  was  of  no  efiect ; 
sects.  84 — 86 ;  Jolly  v.  Handcock, 
7  Ex.  820.  But  a  certificate  of 
the  acknowledgment  of  deeds 
executed  after  the  year  1882  is 
not  required ;  stat.  45  &  46  Vict, 
c.  89,  s.  7.  The  last  mentioned 
enactment  (in  this  respect  re- 
placing stats.  17  &  18  Vict.  c.  75, 
&  41  <&  42  Vict.  c.  28)  also  re- 
moves doubts,  which  might  arise 


in  consequence  of  any  person 
taking  the  acknowledgment  being 
an  interested  party. 

{d)  Stat.  45  d;  46 Vict.  c.  89,  s.  7. 

(e)  Cahill  v.  CahiU,  8  App. 
Gas.  420.  But  there  might  be 
given  to  a  married  woman  a 
power  of  appointment  enabling 
ner  to  dispose  of  an  estate  in  land 
as  effectually  as  a  single  woman. 
^eepost,  Part.  11.,  Ch.  m. 

(/)  AnU,  pp.  183,  135. 

(g)  Litt.  8.  291 ;  Gordon  v. 
Whieldon,  11  Beav.  170;  Re 
Wylde,  2  De  G.  M.  &  G.  724. 
The  rule  is  also  applied  to  gifts  to 
husband  and  wife  and  others  as 


OF  THE  MUTUAL  RIGHTS  OF   HUSBAND   AND  WIFE.  291 

the  other  half,  as  joint  tenant  with  them.     Again,  if 
lands  were  given  to  A.  and  B.  (husband  and  wife)  and  Gift  to  hus- 
their  heirs — here,  had  they  been  separate  persons,  they  ^^f^^  and 
would  have  become,  under  the  gift,  joint  tenants  in  their  heirs. 
fee  simple,  and  each  would  have  been  enabled,  without 
the  consent  of  the  other,  to  dispose  of  an  undivided 
moiety  of  the  inheritance.    But  as  A.  and  B.  were  one.  They  took  by 
they  took,  as  it  was  said,  hy  entireties;  and,  whilst  the  ®^*^^®*^®^- 
husband  might  do  what  he  pleased  with  the  rents  and 
profits  during  the  coverture,  he  could  not  dispose  of 
any  part  of  the  inheritance,  without  his  wife's  con- 
currence.     Unless   they  both   agreed  in  making  a 
disposition,  each  one  of  them  had  to  run  the  risk  of 
gaining  the  whole  by  survivorship,  or  losing  it  by 
dying  first  (fc).     Another  consequence  of  the  unity  of  Husband 
husband  and  wife  was  the  inability  of  either  of  them  ^^vey  to 
to  convey  to  the  other.     As  a  man  could  not  convey  to  ^^^  ot^«' 
himself,  so  he  could  not  convey  to  his  wife,  who  was 
regarded  as  part  of  himself  (i).    But  by  means  of  the 
Statute  of  Uses  the  effect  of  a  conveyance  by  a  man 
to  his  wife  could  be  produced  (A:) ;  for  a  man  might 
and  still  may  convey  to  another  person  to  the  use  of 
his  wife  in  the  same  manner  as,  under  the  statute,  a 
man  may  convey  to  the  use  of  himself  (f).    And  by  the 
Conveyancing  Act  of  1881,  in  conveyances  made  after 
the  year  1881,  freehold  land  may  be  conveyed  by  a  hus- 
band to  his  wife,  and  by  a  wife  to  her  husband,  alone 
or  jointly  with  another  person  {m).   A  man  has  always 
been  able  to  leave  lands  to  his  wife  by  his  will ;  for  the 
married  state  does  not  deprive  the  husband  of  that 
disposing  power  which  he  would  possess  if  single  (n), 

tenants  in  common :  but  it  may  Stat.  391,  392. 

be  excluded  by  the  words  of  the  (k)  1  Rop.  Husb.  &  Wife,  68. 

gift  or  the  context ;  see  Re  Dixon,  ( I )  Ante,  p.  202. 

42  Ch,  D.  306.  (m)  Stat.  44  &  45  Vict.  c.  41, 

(h)  Doed,  Freestone  V.  Parratt,  s.  60;  see  Wms.  Conv.  Stat.  223, 

5  T.  B.  662 ;  Thomley  v.  Thomley,  224,  391,  392. 
1893,  2  Ch.  229.  (n)  See  Wms.  Pers.  Prop.  460, 

(0  Litt.  s.  168 ;  see  Wms.  Conv.  14th  ed. 
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and  a  devise  by  will  does  not  take  effect  until  after 
his  decease  (o). 

Next,  as  to  the  rights  of  married  women  under  the 
rules  of  equity.  If  lands  were  held  on  trust  for  a 
wife  for  life  or  in  fee  simple  or  tail,  but  without  any 
provision  for  her  separate  benefit,  the  husband  was 
entitled  to  receive  the  rents  and  profits,  and  acquired 
an  equitable  estate  therein  during  the  continuance  of 
the  coverture  (i?).  It  appears,  however,  that  in  such 
a  case  the  wife  might,  under  certain  circumstances, 
acquire  a  right  in  equity  to  have  a  provision  for  her 
maintenance  secured  to  her  by  settlement  of  the  rents 
and  profits,  or  part  thereof,  in  trust  for  that  purpose  (^)- 
Equity  also  followed  the  law  in  giving  to  the  husband 
the  right  to  enjoy  his  wife's  equitable  estate  of  inherit- 
ance after  her  death  for  the  rest  of  his  own  life,  as 
tenant  by  the  curtesy  in  equity,  under  circumstances 
similar  to  those  which  gave  rise  to  a  tenancy  by  the 
curtesy  at  law  (r).  The  wife's  equitable  estates  might 
be  disposed  of  by  the  husband  and  wife  together,  by 
the  same  means  as  they  might  use  to  convey  her  legal 
estates,  but  not  otherwise  (a). 

In  modern  times,  however,  if  property  of  any  kind 


(o)   Litt.  s.  168. 

Ip)  Lewin  on  Trusts,  ch.  xxvii. 
s.  6  (1st),  §  17. 

{q)  If  the  husband  became 
bankrupt,  and  the  wife  had  no 
means  of  support,  she  might 
obtain  such  a  settlement  as 
against  his  assignee  or  trustee  in 
bankruptcy.  But  she  could  not 
obtain  such  a  settlement  as 
against  her  husband,  so  long  as 
he  supported  her ;  or  against  his 
assignee  for  valuable  considera- 
tion, though  her  husband  should, 
subsequently  to  the  assignment, 
have  ceased  to  support  her.  See 
Sturgis  v.  Chamjmeys,  6  My.  & 
Cr.  97 ;  Tidd  v.  Lister,  10  Hare, 
140;  3  De  G.  M.  &  G.  857,  869, 


870 ;  Durham  v.  Crackles,  8  Jur.^ 
N.  S.,  1175 ;  GUaves  v.  Patw,  1 
De  G.  J.  &  S.  93, 94 ;  WortJtam  v. 
Pemberlon,  1  De  G.  &  Sm.  644, 
661 ;  Smith  v.  Matthews,  3  De  G. 
F.  &  J.  139 ;  Barnes  v.  Robinson^ 
1  N.  R.  257 ;  Sugd.  V.  &  P.  560  ; 
Lewin  on  Trusts,  ch.  xxvii.  s.  6 
(1st),  §§  18,  19;  WiUiams  on 
Settlements,  99,  100;  see  also 
Fowke  V.  Draycott,  29  Ch.  D.  996. 

(r)  1  Hop.  Husb.  &  Wife,  18 ; 
Lewin  on  Trusts,  ch.  xxvii.  s.  3, 
§  1,  s.  6,  §  1 ;  ante,  p.  286. 

(s)  Taylor  v.  Meads,  4  De  G. 
J.  &  S.  604,  605;  Lewin  on 
Trusts,  ch.  xxvii.  s.  6  (Ist),  §  17  ; 
ante,  p.  289. 
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were  vested  in  trustees,  in  trust  to  apply  the  income  Trusts  for 
jor  the  separate  use  of  a  woman  during  any  coverture,  enteced^^^ 
present  or  future,  the  trust  for  the  separate  use  of  the 
wife  might  be  enforced  in  equity  (*).  That  is,  the 
Courts  of  Equity  obliged  the  trustees  to  hold  for  the 
sole  benefit  of  the  wife,  and  prevented  the  husband 
from  interfering  with  her  in  the  disposal  of  such 
income ;  she  consequently  enjoyed  the  same  absolute 
power  of  disposition  over  it  as  if  she  were  sole  or 
unmarried.  And,  if  the  income  of  property  were  given 
directly  to  a  woman,  for  her  separate  use,  without  the 
intervention  of  any  trustee,  the  Court  compelled  her 
husband  himself  to  hold  his  marital  righti?  in  such 
income  simply  as  a  trustee  for  his  wife  independently 
of  himself  (m).  The  limitation  of  property  in  trust 
for  the  separate  use  of  an  intended  wife  was  cue  of 
the  principal  objects  of  a  modern  marriage  settlement. 
By  means  of  such  a  trust,  a  provision  might  be 
secured,  which  would  be  independent  of  the  debts  and 
liabilities  of  the  husband,  and  thus  free  from  the  risk 
of  loss,  either  by  reason  of  his  commercial  embarrass- 
ments, or  of  his  extravagant  expenditure.  In  order  Separate  pro- 
more  completely  to  protect  the  wife,  the  Court  of  ren^red  m- 
Chancery  allowed  property  thus  settled  for  the  separate  alienable. 
use  of  a  woman  to  be  so  tied  down  for  her  own 
personal  benefit,  that  she  should  have  no  power, 
during  her  coverture,  to  anticipate  or  assign  her 
income;  for  it  is  evident  that,  to  place  the  wife's 
property  beyond  the  power  of  her  husband,  is  not  a 
complete  protection  for  her, — it  must  also  be  placed 
beyond  the  reach  of  his  persuasion.  In  this  particular 
instance,  therefore,  an  exception  has  been  allowed  to 
the  general  rule,  which  forbids  any  restraint  to  be 
imposed  on  alienation.     For,  when  the  trust,  under 

(0  As  to  the  history  of   the  (ti)  2  Rop.  Husb.  &  Wife,  152, 

introduction  of  this  doctrine,  see  182 ;  Major  v.  Lansley^  2  Russ. 

Havnes,  Outlines  of  Equity,  Lect .  &  My.  366. 
VII.  pp.  217  9q.,  4th  ed. 
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which  property  was  held  for  the  separate  use  of  a 
woman  during  any  coverture,  declared  that  she  should 
not  dispose  of  the  same  or  of  the  income  thereof  in 
any  mode  of  anticipation,  every  attempted  disposition 
by  her  during  such  coverture  was  deemed  absolutely 
void(a^).  Not  only  the  income,  but  also  the  coitus 
of  any  property,  whether  real  or  personal,  might  be 
limited  to  the  separate  use  of  a  married  woman. 
And  in  1865  it  was  finally  settled  that  a  simple  gift 
of  real  estate  for  a  wife's  separate  use,  either  with 
or  without  the  intervention  of  trustees  (y),  was  suffi- 
cient to  give  her  the  power  to  dispose  by  her  own 
act  inter  vivos  or  by  will,  without  the  consent  or 
concurrence  of  her  husband,  of  the  whole  equitable 
estate  so  limited  to  her  {z).  The  same  rule  had  long 
been  established  with  respect  to  personal  estate  (a). 
And  where  lands  were  limited  on  trust  for  a  wife  in 
fee,  for  her  separate  use,  she  had  the  right  of  every 
cestui  que  trust  in  similar  case  (6),  to  require  her 
trustees  to  convey  the  legal  estate  therein  according 
to  her  direction  (c).  If  the  lands  had  been  so  given 
without  the  intervention  of  trustees,  she  must  have 
conveyed  the  legal  estate  therein  by  deed  acknow- 
ledged (rf),  in  which  she  could  then  have  compelled 
her  husband  to  concur.  For  in  the  Courts  of  Equity, 
a  married  woman  was  as  competent  to  act  with  respect 
to  her  separate  estate  as  if  she  were  single  (e).  And 
not  only  was  a  wife  so  enabled  to  alienate  directly  any 
part  of  her  separate  estate,  but  if  she  made  any  general 
pecuniary  engagements  with  reference  to  her  separate 


(x)  Brandon  v.  Robinson,  18 
Yes.  434  ;  11  R.  R.  226 ;  2  Rop. 
Husb.  &  Wife,  230;  Tullett  v. 
Armstrong,  1  Beav.  1 ;  4  My.  & 
Cr,  390 ;  Scarborough  v.  Bonnan, 
1  Beav.  34 ;  4  My.  &  Cr.  377 ; 
Baggett  v.  Meux,  1  CoU.  138; 
1  Ph.  627 ;  ante,  p.  82. 

{y)  Hall  V.  Waterhousc,  5  Gift. 
64. 


(z)  Taylor  v.  Meads,  4  De  G. 
J.  &  S.  697. 

(a)  Fettiplace  v.  Gorges,  1  Ves. 
jun.  46  ;  1  R.  R.  79. 

(6)  Ante,  p.  176. 

(c)  4  De  G.  J.  &  S.  604 ;  L.  R. 
8  Eq.  142. 

{d)  Ante,  p.  289. 

(c)  1  Bro.  C.  C.  20;  Lewin  on 
Trusts,  ch.  xxvii.  8.6(2ud),  §  12. 
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estate,  her  creditors,  though  they  could  have  no  remedy 
against  her  at  law,  might  take  proceedings  in  equity 
to  have  their  claims  satisfied  out  of  any  separate  estate, 
to  which  she  was  entitled,  without  restraint  on  antici- 
pation, at  the  time  of  entering  into  the  engagement  (/). 
If,  however,  a  gift  of  real  estate  for  the  separate  use 
of  a  wife  had  been  accompanied  with  a  restraint  on 
anticipation  of  the  income,  she  was  prevented  from 
disposing  thereof  during  her  coverture,  except  (in  the 
case  of  an  estate  in  fee  simple)  by  will  (g).  Nor  could 
she  subject  such  real  estate  to  her  general  engage- 
ments (A).  But  now,  under  the  Conveyancing  Act  of 
1881  («),  a  married  woman  may,  if  it  appears  to  the 
Court  to  be  for  her  benefit,  obtain  an  order  of  the 
Court  enabling  her  to  deal  with  any  property  of 
hers,  notwithstanding  that  she  be  restrained  from 
anticipation.  It  was  finally  settled,  after  conflicting  Curtesy  of 
decisions,  that  a  husband  should  have  curtesy  of  his  rateequUabie 
wife's  equitable  estate  in  fee  belonging  to  her  for  her  estate  in  fee. 
separate  use,  if  she  died  possessed  thereof  and  intes- 
tate (k) ;  but  not  if  she  had  disposed  thereof  in  her 
lifetime  or  by  her  will  (l). 

Originally,  a  trust  of  property  for  the  separate  use  Married 
of  a  wife  could  only  arise  by  act  of  parties ;  as  by  ^^^^^y 
antenuptial  contract  between  husband  and  wife,  or  by  Act,  1870. 
the  express  provision  of  those  by  whom  the  property 
was  bestowed  {m).   But  the  Married  Women's  Property 
Act,  1870  (w),  provided  that  certain  kinds  of  property 

(/)  Pike  V.  FiUgibbon,  17  Ch.  Settlements,  106—108. 
D.  454 ;  Wms.  Conv.  Stat.  893,  {I)  Cooper  v.  Macdonald,  7  Ch. 

894,  and  cases  there  cited.  D.  288. 

(g)  Baggett  v.  Meux,  1  Ph.  627 ;  (m)  See  Lewin  on  Trusts,  ch. 

Cooper  V.  Macdonald,  7  Ch.  D.  xxvii.  s.  6  (2nd),  §§  1—6. 
288.  (n)  Stat.  83  &  34  Vict.  c.  93, 

{h)  Pike  V.  Fitzgiblxm,  17  Ch.  passed  9th  Aug.,  1870,  and  re- 

D.  454.  pealed  as  from  the  Ist  Jan.,  1883, 

(i)  Stat.  44  & 45  Vict.  c.  41,  s.  89.  without  prejudice  to  any  right 


(Jk)  AppleUm  V.  Rowley ^  L.  R.      acquired  while  it  was  in  force  by 
139;  Eager  v.  Fumivall, 
D.  115 ;  see  Williams  on 


8  Eq.  139  ;  Eager  v.  Fumivall,      stat.  45  &  46  Vict.  c.  75,  ss.  22, 25. 
17Ch.  ~  
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should  belong  to  wives  for  their  separate  use  (o) ; 
amongst  other  things,  the  rents  and  profits  of  any 
freehold,  copyhold  or  customaryhold  property  which 
should  descend  upon  any  woman,  married  after  the 
passing  of  the  Act,  as  heiress  or  co-heiress  of  an 
intestate  (j)). 

The  capacity  of  wives  with  regard  to  property  was 
completely  altered  by  the  Married  Women's  Property 
Act,  1882  iq),  which  came  into  operation  on  the  1st  of 
January,  1883  (r).  By  this  Act,  a  married  woman  is 
capable  of  acquiring,  holding  and  disposing,  by  will  or 
otherwise,  of  any  real  or  personal  property,  in  the  same 
manner  as  if  she  were  a  feme  sole,  without  the  inter- 
vention of  any  trustee  («).  Every  woman,  who  marries 
after  the  commencement  of  the  Act,  is  entitled  to  hold 
and  dispose  of,  as  her  separate  property,  all  real  and 
personal  property  which  shall  belong  to  her  at  the  time 
of  marriage,  or  shall  be  acquired  by  or  devolve  upon 
her  after  marriage  (0.  Every  woman  married  before 
the  commencement  of  the  Act  is  entitled  to  hold  and 
dispose  of,  as  her  separate  property,  all  real  and 
personal  property,  to  which  her  title  shall  accrue 
after  the  commencement  of  the  Act  (u).  But  the  Act 
is  not  to  interfere  with  any  settlement  made  {x)  or  to 
be  made  respecting  the  property  of  any  married 
woman,  or  to  interfere  with  or  render  inoperative 
any  restriction  against  anticipation  attached  or  to 
be  attached  to  the  enjoyment  by  a  married  woman 
of  any  property  or  income  (y).    As  we  have  seen,  the 


(o)  See  sects.  1,  7,  8,  10; 
Wms.  Conv.  Stat.  377—882. 

{p)  Sect.  8,  which,  however, 
takes  effect  subject  and  without 
prejudice  to  the  trusts  of  any 
settlement  affecting  such  pro- 
perty ;  and  is  held  not  to  make 
the  fee  simple  of  such  property 
subject  to  a  trust  for  the  woman's 
separate  use ;  Johnson  v.  Johnson^ 


35  Ch.  D.  346. 

iq)  Stat.  45  &  46  Vict.  c.  75. 

(r)  Sect.  25. 

(s)  Sect.  1,  sub-B.  1. 

(0  Sect.  2. 

(u)  Sect.  5 ;  see  Reid  v.  Beid, 
31  Ch.  D.  402. 

(x)  See  Hancock  v,  Hancock, 
38  Ch.  D.  78. 

(y)  Sect.  19. 
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Act  also  gave  to  married  women  the  power  to  contract 
at  law  with  respect  to  their  separate  property,  to  which 
they  are  entitled  without  restraint  on  anticipation  (z). 
It  is  thought  that,  if  any  real  estate,  which  becomes 
the  separate  property  of  a  wife  by  virtue  of  this  Act, 
should  have  been  limited  to  her  directly,  the  legal 
estate  will  vest  in  her  alone,  and  her  husband  will 
not  acquire  any  estate  therein  or  right  to  receive 
the  rents  and  profits  during  the  continuance  of  the 
coverture.  And  if  any  real  estate  should,  since  the 
commencement  of  the  Act,  be  limited  to  trustees  on 
trust  for  a  wife,  it  is  thought  that  her  equitable  estate 
therein  will  be  her  separate  property  by  virtue  of  the 
Act,  though  no  trust  for  her  separate  use  should  have 
been  imposed  (a).  It  is  held,  however,  that  a  husband  Curtesy  of 
shall  be  tenant  by  the  curtesy  of  real  estate  of  in-  ^p^^te 
heritance,  which  was  his  wife's  separate  property  by  property. 
virtue  of  the  Act  of  1882,  and  as  to  which  she  died 
intestate  (b).  But  as  in  the  case  of  a  fee  simple 
settled  to  the  wife's  separate  use  (c),  there  can  be  no 
curtesy  of  her  statutory  separate  property,  of  which 
she  has  disposed  in  her  lifetime  or  by  will.  Subject 
to  the  husband's  right  to  curtesy,  any  estate  in  fee 
simple,  which  was  the  wife's  separate  property,  will 
descend  upon  her  intestacy,  to  the  heir  of  the  last 
purchaser,  according  to  the  previous  law  (d). 

A  wife  may  now  dispose  during  coverture  of  heir  Wife's  power 
statutory  separate  property,  whether  real  or  personal,  ove/her*^  ^°° 
by  the  same  means  by  which  a  single  woman  may  separate 
transfer  property  of  the  like  nature.     She  may  there- 
fore convey  any  legal  estate  of  freehold,  which  is  her 
separate  property,  by  deed  of  grant,  without  the  necessity 
of  acknowledgment  or  of  her  husband's  concurrence  (e). 

(z)  AnUy  p.  280.  (d)   Ante^  p.  288 ;  see    Wms. 

[a)  See  Wms.  Conv.  Stat.  382,  Conv.  Stat.  462,  469,  460. 

383,  418,  419,  421.  [e)  Re  Drtimmond  and  Davies' 

(6)JSopcv.flb;)c,1892,2Ch.336.  Contract,  1891,   1  Ch.  624;  see 

(c)  Ante,  p.  296.  ante,  p.  294. 
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But  she  may  still  be  deprived  of  the  power  of  dis- 
position by  a  restraint  on  anticipation  (/).  So  a  wife 
may  devise  by  will  any  legal  estate  in  fee  simple, 
which  belongs  to  her  separately  under  the  Act.  For 
the  general  effect  of  the  Act  is  to  invest  married 
women  with  a  special  capacity  of  acquiring  and 
exercising  legal  rights  of  ownership,  apart  from  their 
husbands,  in  respect  of  any  property  which  becomes 
their  separate  property  by  virtue  of  the  Act  {g).  It  is 
held,  however,  that  the  Act  has  not  repealed  the  old 
rule  of  construction,  that  in  gifts  to  husband  and  wife 
and  others  in  joint  tenancy,  or  tenancy  in  common, 
the  husband  and  wife  become  entitled  only  to  the 
share  of  one  person  between  them  (A>.  But  on  a  gift 
of  lands  to  husband  and  wife  jointly,  made  after  the 
commencement  of  the  Act  of  1882,  it  appears  that 
they  take  no  longer  by  entireties,  but  as  joint 
tenants  (i).  It  is  thought,  too,  that  a  husband  may 
now  convey  any  real  estate  to  his  wife  directly,  to  be 
held  by  her  as  her  separate  property  under  the  Act ; 
and  that  a  wife  may  now  convey  to  her  husband  any 
real  estate  which  she  holds  as  her  separate  property 
by  virtue  of  the  Act  (A*). 

(/)  Ante,  p.  298.  mediately     before    her     death, 

Q)   See  Re  Price,  28  Ch.  D.  whether  she    had    or  had    not 

709;   Re  Cuno,  43  Gh.  D.  12;  any  separate    property    at    the 

Re  Bowen,  1892,  2  Gh.  291.    The  time  of  making  it,  and  need  not 

two  first  cases  decided  that  a  be   re-executed   after  her    hub- 

will    made    by    a    wife    during  band's  death;   Re  Wylic,  1895, 

coverture  was  not  effectual  by  2  Gh.  116. 

virtue  of  the  Act  to  pass  pro-  {h)  Re  March,  27  Gh.  D.  166 ; 

perty  acquired  by  her  after  her  Re  Jttpp,  89  Gh.   D.   148 ;   see 

nusband's  death.  These  decisions  ante,  p.  290.  In  this,  as  in  other 

followed  the  law  laid  down  be-  respects,  the  Act  has  received  a 

fore  the  Act  in  the  case  of  wills  decidedly  narrow  interpretation, 

made  by  wives  of  their  separate  This    rule    of    construction    is 

estate,  and  not  re-executed  after  entirely  at    variance    with  the 

their  husband's  death ;  Willock  common  sense  of  lavmen. 

V.   NobU,  L.   R.  7  H.   L.  580.  (/)  Re  March,  27' Gh.  D.  166 ; 

But  now,  by  the  effect  of  stat.  Thomley  v.   Thomley.    1893,   2 

56  &  57  Vict.  c.  63,  s.  3,   the  Gh.  229 ;  see  ante,  p.  291. 

will  of  a  married  woman  made  {k)  See  Wms.  Conv.  Stat.  39 1> 

during  coverture  is  to  take  effect  392,  ante,  p.  291. 
as  if  it  had  been  executed  im- 
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Under  the  Settled  Land  Act,  1882  (Z),  if  a  married  Powers  of 
woman,  tenant  for  life  of  land,  be  entitled  for  her  settled  i!and 
separate  use,  or  as  her  separate  property  by  statute,  Act,  1882. 
she  may  exercise  the  powers  given  by  the  Act  .without 
her  husband ;  but  if  she  be  otherwise  entitled,  these 
powers   are   exercisable   by  her    and   her    husband 
together.     A  restraint  on  anticipation  shall  not  pre- 
vent the  exercise  by  a  married  woman  of  any  power 
under  this  Act(wi)« 

If  a  married  woman  were  a  trustee  of  land,  the  Married 
legal  estate  therein  became  subject  to  her  husband's  ^^Xe. 
common  law  rights,  and  could  only  be  conveyed  with 
his  concurrence  in  the  usual  way  (n) ;  but  in  equity 
he  was  merely  a  trustee  of  his  legal  rights,  and  could 
be  compelled  to  execute  the  trust  (o).  Since  1874  Qj), 
however,  when  any  freehold  or  copyhold  heredita- 
ment shall  be  vested  in  a  married  woman  as  a  bare 
trustee  (g),  she  may  convey  or  surrender  the  same  as 
if  she  were  a  feme  sole.  It  was  thought,  after  the 
passing  of  the  Married  Women's  Property  Act,  1882, 
that  if  a  female  trustee  of  land  married  after  the  year 
1882,  or  if  land  were  conveyed  after  1882  to  a  wife 
as  trustee,  she  might  convey  the  legal  estate  therein 
as  her  separate  property  under  the  Act(r).  But  the 
contrary  has  been  decided  («). 

2.  As  to  the  rights  of  the  wife  in  the  lands  of  her  Rights  of  the 
husband.     A  man's  capacity  for  disposing  of  his  own  ^nds  of  her 
estates  in  land  remains  unchanged   by  the  act  of  husband. 

(/)  Stat.  46  &  46  Vict.  c.  38,  (r)  See  Lewin  on  Trusts,  36, 

6.  61,  8ub-s8.  2,  3.  8th  ed. ;   35,  9th  ed. ;   1  Dart. 

(w)  Sect.  61,  sub-s.  6.  V.  &  P,  13,  588,  6th  ed. ;  Wms. 

(n)  Ante,  p.  289.  Conv.  Stat.  386—388 ;  Wolsten- 

(o)  Lewin  on  Trusts,  ch.  iii.  holme's  Conveyancing  &  Settled 

8.  2,  §§  4,  5 ;  ch.  xii.  s.  3,  §  6.  Land  Acts,  246,  270,  7th  ed. 

(2>)  Stat.  56  &  57  Vict.  c.  53,  (s)  Re  Harkness  &   AlU<yiyp'^ 

8.  16,  replacing  37   &  38  Vict.  Contract,  1896,  2  Ch.  358.     This 

c.  78,  8.  6.  is  another  instance  of  the  narrow 

(q)  See  Re  Doctvra,  29  Ch.  D.  interpretation  placed  upon  the 

693 ;   Re  Cunningliam  <&  Fray-  statute. 
ling,  1891,  2  Ch.  667. 
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marriage ;  and  during  a  husband's  life,  the  law  does 
not  give  to  the  wife  any  control  over  his  powers  of 
disposition  or  any  interest  in  the  rents  and  profits 
of  his  land.  After  her  husband's  death,  however,  a 
widow  becomes,  in  some  cases,  entitled  to  a  life 
interest  in  part  of  her  late  husband's  lands.  This 
Dower.  interest  is  termed   the  dower  of  the  wife.     By  the 

Dower  Act  of  1888  (0,  the  dower  of  women  married 
after  the  1st  of  January,  1884,  was  placed  on  a 
different  footing  from  that  of  women  who  were  married 
previously.  But  as  the  old  law  of  dower  continued  to 
regulate  the  rights  of  all  women  who  were  married  on 
or  before  that  day,  it  will  be  desirable,  in  the  first 
place,  to  give  some  account  of  the  old  law  before 
proceeding  to  the  new. 


Dower 
previously 
to  the  Act. 


Dower,  as  it  existed  previously  to  the  operation  of 
the  Dower  Act,  was  of  very  ancient  origin,  and  retained 
an  inconvenient  property  which  accrued  to  it  in  the 
simple  times  when  alienation  of  lands  was  far  less 
frequent  than  at  present.  If  at  any  time  during  the 
coverture  the  husband  were  solely  seised  of  any 
estate  of  inheritance,  that  is,  fee  simple  or  fee  tail,  in 
lands  to  which  any  issue,  which  the  wife  might  have 
had,  might  by  possibility  have  been  heir  (m),  she  from 
that  time  became  entitled,  on  his  decease,  to  have  one 
equal  third  part  of  the  same  lands  allotted  to  her,  to 
be  enjoyed  by  her  in  severalty  during  the  remainder 
of  her  life(x).  This  right  having  once  attached  to 
the  lands,  adhered  to  them,  notwithstanding  any  sale 
or  devise  which  the  husband  might  make.  It  conse- 
quently became  necessary  for  the  husband,  whenever 
he  wished  to  make  a  valid  conveyance  of  his  lands,  to 
obtain  the  concurrence  of  his  wife,  for  the  purpose  of 


(t)  Stat.  3  &  4  WiU.  IV.  c. 
105. 

(m)  Litt.  88.  36,  53;  2  Black. 
Comm.   131;    1  Rop.   Husb.  & 


Wife,  332. 

(x)  See  Dickin  v.  Hamer,  1 
Dr.  <&  Sm.  284 ;  P.  &  M.  Hist. 
Eng.  Law,  41S— 425. 
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releasing  her  right  to  dower.     This  release  could  be  Dower  could 
effected  only  by  means  of  a  fine,  in  which  the  wife  i^^dby fine. 
was  separately  examined.    And  when,  as  often  hap- 
pened, the  wife*s  concurrence  was  not  obtained  on 
account  of  the  expense  involved  in  levying  a  fine,  a 
defect  in  the  title  obviously  existed  so  long  as  the  wife 
lived.     As  the  right  to  dower  was  paramount  to  the  Dower  inde- 
alienation  of  the  husband,  so  it  was  quite  independent  h^bS^'s^ 
of  his  debts,  even  of  those  owing  to  the  Crown  iy).    It  debts. 
was  necessary,  however,  that  the  husband  should  be  A  legal  seisin 
seised  of  an  estate  of  inheritance  at  law ;  for  the  Court  ^®^"^^®  • 
of  Chancery,  whilst  it  allowed  to  husbands  curtesy  of 
their  wives'  equitable  estates,  withheld  from  wives  a 
like  privilege  of  dower  out  of  the  equitable  estates  of 
their  husbands  (-ar).     The  estate,  moreover,  must  have  Estate  must 
been  held  in  severalty  or  in  common,  and  not  in  joint  ^°      ^°*"  " 
tenancy :  for  the  unity  of  interest  which  characterizes 
a  joint  tenancy  forbids  the  intrusion  into  such  a 
tenancy  of  the  husband  or  wife  of  any  deceased  joint 
t-enant ;  on  the  decease  of  any  joint  tenant,  his  sur- 
viving companions  are  already  entitled,   under  the 
original  gift,  to  the  whole  subject  of  the  tenancy  (a). 
The  estate  was  also  required  to  be  an  estate  of  inherit- 
ance in  possession ;  although  a  seisin  in  law,  obtained 
by  the  husband,  was  sufficient  to  cause  his  wife's 
right  of  dower  to  attach  (&).    In  no  case,  also,  was 
any  issue  required  to  be  actually  bom ;  it  was  sufficient 
that  the  wife  might  have  had  issue  who  might  have 
inherited.   The  dower  of  the  widow  in  gavelkind  lands  Dower  of 
consisted,  and  still  consists,  like  the  husband's  curtesy,  fands.  ^° 
of  a  moiety,  and  continues  only  so  long  as  she  remains 
unmarried  and  chaste  (c). 

In  order  to  prevent  this  inconvenient  right  from 

iy)  Co.    Litt.  31  a ;    1    Rop.  (6)  Co.  Litt.  31  a. 

Husb.  &  V^ife,  411.  (c)  Bac.  Abr.  Gavelkind  (A.) ; 

iz)  1  Rop.  Husb.  &  Wife,  364.  Rob.  Gav.  book  2,  c.  2. 
(a)  Ibid,  366 ;  antCj  p.  133,  sq. 
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attaching  on  newly-purchased  lands,  and  to  enable  the 
purchaser  to  make  a  title  at  a  future  time,  without 
his  wife's  concurrence,  various  devises  were  resorted 
Old  method  .  to  in  the  framing  of  purchase-deeds.  The  old-fashioned 
dower""^  method  of  barring  dower  was  to  take  the  conveyance 
to  the  purchaser  and  his  heirs,  to  the  use  of  the  pur- 
chaser and  a  trustee  and  the  heirs  of  the  purchaser  ; 
but,  as  to  the  estate  of  the  trustee,  it  was  declared  to 
be  in  trust  only  for  the  purchaser  and  his  heirs.  By 
this  means  the  purchaser  and  the  trustee  became  joint 
tenants  for  life  of  the  legal  estate,  and  the  remainder 
of  the  inheritance  belonged  to  the  purchaser.  If, 
therefore,  the  purchaser  died  during  the  life  of  his 
trustee,  the  latter  acquired  in  law  an  estate  for  life 
by  survivorship ;  and  as  the  husband  had  never  been 
solely  seised,  the  wife's  dower  never  arose  ;  whilst  the 
estate  for  life  of  the  trustee  was  subject  in  equity  to 
any  disposition  which  the  husband  might  think  fit  to 
make  by  his  will.  The  husband  and  his  trustee  might 
also,  at  any  time  during  their  joint  lives,  make  a  valid 
conveyance  to  a  purchaser  without  the  wife's  con- 
currence. The  defect  of  the  plan  was,  that  if  the 
trustee  happened  to  die  during  the  husband's  life,  the 
latter  became  at  once  solely  seised  of  an  estate  in  fee 
simple  in  possession ;  and  the  wife's  right  to  dower 
accordingly  attached.  Moreover,  the  husband  could 
never  make  any  conveyance  of  an  estate  in  fee  simple 
without  the  concurrence  of  his  trustee  so  long  as  he 
lived.  This  plan,  therefore,  gave  way  to  another 
method  of  framing  purchase-deeds,  which  will  be 
hereafter  explained  {d),  and  by  means  of  which  the 
wife's  dower  under  the  old  law  was  effectually  barred, 
whilst  the  husband  alone,  without  the  concurrence  of 
any  other  person,  could  effectually  convey  the  lands. 

The    right    of    dower    might    have    been    barred 

(J)  See  postj  the  chapter  on  Executory  Interests. 
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altogether  by  a  jointure^  agreed  to  be  accepted  by  the  Jointure. 
intended  wife  previously  to  marriage,  in  lieu  of  dower. 
This  jointure  was  either  legal  or  equitable.  A  legal 
jointure  was  first  authorized  by  the  Statute  of  Uses  (e), 
which,  by  turning  uses  into  legal  estates,  of  course 
render  them  liable  to  dower.  Under  the  provisions  of 
this  statute,  dower  may  be  barred  by  the  wife's  accept- 
ance previously  to  marriage,  and  in  satisfaction  of  her 
dower,  of  a  competent  liveUhood  of  freehold  lands  and 
tenements,  to  take  effect  in  profit  or  possession 
presently  after  the  death  of  the  husband  for  the  life 
of  the  wife  at  least  (/).  If  the  jointure  were  made 
after  marriage,  the  wife  might  elect  between  her  dower 
and  her  jointure  {g).  A  legal  jointure,  however,  was 
in  modem  times  seldom  resorted  to  as  a  method  of 
barring  dower :  when  any  jointure  was  made,  it  was 
usually  merely  of  an  equitable  kind ;  for  if  the 
intended  wife  were  of  age,  and  a  party  to  the  settle- 
ment, she  was  competent,  in  equity,  to  extinguish  her 
title  to  dower  upon  any  terms  to  which  she  might 
think  proper  to  agree  (h).  And  if  the  wife  should 
have  accepted  an  equitable  jointure,  the  Courts  -of  Equitable 
equity  would  effectually  restrain  her  from  setting  up  Joi^t^re. 
any  claim  to  her  dower.  But  in  equity,  as  well  as  at 
law,  the  jointure,  in  order  to  be  an  absolute  bar  cf 
dower,  was  required  to  be  made  before  marriage. 

The  dower  of  women  married  since  the  1st  of  Dower  under 
January,  1884,  may  be  barred  by  the  acceptance  of  a 
jointure  in  the  same  manner  as  before :  but,  in  their 
case,  the  doctrine  of  jointures  is  of  very  little  moment. 
For,  by  the  Dower  Act  (i),  the  dower  of  such  women 
has  been  placed  completely  within  the  power  of  their 

(e)  27  Hen.  VTH.  c.  10.  2  De  G.  M.  &  G.  209. 

(/)  Co.  Litt.  86  b;   2  Black.  (i)  3    &   4  Will.  IV.  c.   106. 

Comm.  137 ;    1   Bop.  Husb.  &  Gavelkind  lands  are  within  the 

Wife,  462.  Act ;  Farley  v.  Banham,  2  John. 

{g)  1  Rop.  Husb.  &  Wife,  468.  &  H.  177. 

(^t)  Ibid.  486 ;  Dyke  v.  Rendall, 
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husbands.  Under  the  Act  no  widow  is  entitled  to 
dower  out  of  any  land,  which  shall  have  been 
absolutely  disposed  of  by  her  husband  in  his  lifetime 
or  by  his  will,  or  in  which  he  shall  have  devised  any 
estate  or  interest  for  her  benefit,  unless  (in  the  latter 
case)  a  contrary  intention  shall  be  declared  by  his 
will(/:).  And  all  partial  estates  and  interests,  and  all 
charges  created  by  any  disposition  or  will  of  the 
husband,  and  all  debts,  incumbrances,  contracts  and 
engagements  to  which  his  lands  may  be  liable,  shall 
be  effectual  as  against  the  right  of  his  widow  to 
dower  (Z).  The  husband  may  also  either  wholly  or 
partially  deprive  his  wife  of  her  right  to  dower,  by 
any  declaration  for  that  purpose  made  by  him,  by  any 
deed,  or  by  his  will  (m).  As  some  small  compensation 
for  these  sacrifices,  the  Act  has  granted  a  right  of 
dower  out  of  lands  to  which  the  husband  has  a  right 
merely  without  having  had  even  a  legal  seisin  («) ; 
dower  is  also  extended  to  equitable  as  well  as  legal 
estates  of  inheritance  in  possession,  excepting  of  course 
estates  in  joint  tenancy  (o).  The  effect  of  the  Act  is 
evidently  to  deprive  the  wife  of  her  dower,  except  as 
against  her  husband's  heir  at  law.  If  the  husband 
should  die  intestate,  and  possessed  of  any  lands,  the 
wife's  dower  out  of  such  lands  is  still  left  her  for  her 
support, — unless,  indeed,  the  husband  should  have 
Declaration  executed  a  declaration  to  the  contrary.  A  declaration 
^•er.  of  this  kind  has,  unfortunately,  found  its  way,  as  a 

sort  of  common  form,  into  many  purchase-deeds. 
Its  insertion  seems  to  have  arisen  from  a  remembrance 
of  the  troublesome  nature  of  dower  under  the  old  law, 
united  possibly  with   some  misapprehension  of  the 

(k)  3  &  4  WiU.  IV.  c.  105,  ss.  M.&G.687;  Re  Greenwood,  1&92, 

4,  9  ;  see  Lacey  v.  Hill,  L.  R.  19  2  Ch.  296. 

Eq.  346.  (n)  Sect.  3. 

{I)  Sect.  5 ;  Jones  v.  Jones,  4  (o)  Sect.  2 ;  Fry  v.  Noble,  20 

Kay  &  J.  361.  Beav.  698  ;  Clarke  v.  Franklin„ 

{m)  Sects.  6,  7,  8.     See  Fry  v.  4  Kay  &  J.  266. 
Noble,  20  Beav.  598 ;  7  De  Gex, 
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effect  of  the  new  enactment.  But,  surely,  if  the  estate 
be  allowed  to  descend,  the  claim  of  the  wife  is  at  least 
equal  to  that  of  the  heir,  supposing  him  a  descendant 
of  the  husband;  and  far  superior,  if  the  heir  be  a 
lineal  ancestor,  or  remote  relation  (p).  The  proper 
method  seems  therefore  to  be,  to  omit  any  such 
declaration  against  dower,  and  so  to  leave  to  the  widow 
a  prospect  of  sharing  in  the  lands,  in  case  her  lord 
shall  not  think  proper  to  dispose  of  them.  The  charge 
given  to  a  widow  on  her  husband's  real  estate  by  the 
Intestates'  Estates  Act,  1890(g),  must  be  satisfied  by 
sale  or  mortgage  of  a  competent  part  of  such  real 
estate,  before  the  wife  can  claim  her  dower  thereout  (r). 

By  the  Settled  Estates  Act,  1877,  every  tenant  in  Leases  by 
dower  may  grant  the  same  leases  as  a  tenant  by  the  dower. 
curtesy,  or  other  tenant  for  life  is  thereby  empowered- 
to  grant  («). 

An  action  for  dower,  like  other  real  actions,  was  Action  for 
formerly  commenced  in  the  Court  of  Common  Pleas ; 
and  when  real  actions  were  abolished  in  the  year 
1833  (0,  writs  for  the  recovery  of  dower  were  excepted. 
In  1860  these  writs  were  abolished  (i*),  and  the  forms 
of  an  action  for  dower  were  assimilated  to  those  of 
other  common  law  actions  (x).  A  widow's  dower  might 
also  have  been  recovered  by  bill  in  equity  (y).  Since  BiU  in  equity. 
the  Judicature  Acts  (z),  claims  for  dower  are  brought 
by  action  in  the  High  Court  of  Justice  in  the  ordinary 
form  (a). 

(»)  Sugd.  Vend.  &  Pur.  546,  s.  26. 

lltn  ed.  {x)  Sect.  27 ;  repealed  by  stat. 

(g)  Ante,  p.  216.  46  &  47  Vict.  c.  49. 

(r)  Re  Charrierey  1896,  1  Ch.  {y)  See    Anderson   v.  Pignet, 

912.  L.  R.  11  Eq.  329,  L.  R.  8  Cb. 

(s)  Stat.  40  &  41  Vict.  c.  18,  180,  and  tbe  cases  there  cited. 

8.  46.    See  ante,  p.  116,  n.  (m).  (z)  Ante,  p.  162. 

(/)  By  8tat.  8  &  4  WiU.  IV.  (a)  See  R.  S.  C.  1888,  App.  A. 

c.  27,  8.  36.  Pt.  ni.  s.  4. 

(tt)  Stat.  23  &  24  Vict.  c.  126, 

W.R.P.  X 
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PAET   II. 

OF    INCORPOREAL    HEREDITAMENTS. 


Our  attention  has  hitherto  been  directed  to  the 
nature  and  incidents  of  freehold  estates  in  land,  of 
Ti^hich  the  tenant  has  possession.  As  has  been  already 
explained  (a),  such  estates  are  ranked  in  law  as  cor- 
poreal hereditaments,  because  the  owner's  right  is 
accompanied  with  the  possession  of  a  tangible  thing : 
while  estates  in  or  rights  over  land,  which  is  in  the 
possession  of  another,  are  termed  incorporeal,  as  being 
mere  rights  or  bare  rights  unaccompanied  with  the 
possession  of  anything  tangible.  Incorporeal  heredita- 
ments will  form  the  next  subject  for  our  consideration. 
They  are  not  such  an  obvious  source  of  fruitful  enjoy- 
ment as  is  the  actual  occupation  of  land :  but,  being 
vahiable  things,  they  are  included  in  property  as  well 
as  tangible  things  (h).  As  we  have  seen  (c),  there  was 
formerly  a  further  distinction  between  corporeal  and 
incorporeal  hereditaments  in  the  formalities  required 
for  their  transfer.  For  at  the  common  law  corporeal 
hereditaments  were  mainly  transferable  by  that  livery 
of  seisin,  which  was  essential  to  a  feofifment ;  wherefore 
they  were  said  to  lie  in  livery.  While  incorporeal 
hereditaments,  when  transferred  apart  from  the 
possession  of  land,  were  always  required  to  be  con- 
veyed by  the  delivery  of  a  sealed  writing,  that  is,  by 
deed  (d) .    They  were  therefore  said  to  lie  in  grant.    For 

(a)  Ante,  p.  30.  (c)  Ante,  p.  81. 

(6)  Ante,  p.  6.  (rf)  Ante,  pp.  31,  142,  148. 
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the  word  grant,  though  it  comprehends  all  kinds  of 
conveyances,  yet  more  strictly  and  properly  taken,  is  a 
conveyance  by  deed  only  (c).  But  as  we  have  seen  (/), 
the  Eeal  Property  Act  of  1845  provided  that  all  Newenact- 
corporeal  hereditaments  should  be  deemed  to  lie  in 
grant  as  well  as  in  livery  (g) ;  and  thus  made  them 
transferable  by  deed  in  the  same  manner  as  incor- 
poreal hereditaments.  There  is,  accordingly,  now 
no  difference  between  these  two  classes  of  property, 
as  regards  means  of  conveyance.  But  the  essential 
distinction  between  rights  of  ownership  in  possession 
And  bare  rights  (7i)  of  course  remains. 

(e)  Shep.  Touch.  228.  (</)  Stat.  8  &  9  Vict,  c,  106,  a.  2. 

</)  Ante,  p.  199.  (h)  Ante,  p.  5. 
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CHAPTER  I. 

OF  A  REVERSION  AND  A  VESTED  REMAINDER. 

The  first  kind  of  incorporeal  hereditament  which  we 
shall  mention  is  somewhat  of  a  mixed  nature,  being  at 
one  time  incorporeal,  at  another  not;  and,  for  this 
reason,  it  is  not  usually  classed  with  those  heredita- 
ments which  are  essentially  and  entirely  of  an  incor- 
poreal kind.  But  as  this  hereditament  partakes, 
during  its  incorporeal  existence,  very  strongly  of  the 
nature  and  attributes  of  other  incorporeal  heredita- 
ments, particularly  in  its  always  permitting,  and 
generally  requiring,  a  deed  of  grant  for  its  transfer, — 
it  is  here  classed  with  such  hereditaments.  It  is 
called,  according  to  the  mode  of  its  creation,  a  reversion 
or  a  vested  remainder. 

If  a  tenant  in  fee  simple  should  grant  to  another 
person  a  lease  for  a  term  of  years,  or  for  life,  or  even 
if  he  should  grant  an  estate  tail,  it  is  evident  that  he 
will  not  thereby  dispose  of  all  his  interest ;  for  in  each 
case,  his  grantee  has  a  less  estate  than  himself. 
Accordingly,  on  the  expiration  of  the  term  of  years,  or 
on  the  decease  of  the  tenant  for  life,  or  on  the  decease 
of  the  donee  in  tail  without  having  barred  his  estate 
tail  and  without  issue,  the  remaining  interest  of  the 
tenant  in  fee  will  revert  to  himself  or  his  heirs,  and 
he  or  his  heir  will  again  become  tenant  in  fee  simple 
in  possession.  The  smaller  estate  which  he  has  so 
Particular  granted  is  called,  during  its  continuance,  \h^  particular 
estate  estate,  being  only  a  part,  or  particular  of  the  estate  in 
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fee  (a) .  And,  during  the  continuance  of  such  particular 
estate,  the  interest  of  the  tenant  in  fee  simple,  which 
still  remains  undisposed  of — that  is,  his  present  estate, 
in  virtue  of  which  he  is  to  have  again  the  possession 
at  some  future  time — is  called  his  reversion  (b).  Reversion. 

If  at  the  same  time  with  the  grant  of  the  particular 
estate,  he  should  also  dispose  of  this  remaining  interest 
or  reversion,  or  any  part  thereof,  to  some  other  person, 
it  then  changes  its  name,  and  is  termed,  not  a  reversion 
but  a  remainder  (c).  Thus,  if  a  grant  be  made  by  A.,  Remainder. 
a  tenant  in  fee  simple,  to  £.  for  life,  and  after  his 
decease  to  G.  and  his  heirs,  the  whole  fee  simple 
of  A.  will  be  disposed  of,  and  C.'s  interest  will  be 
termed  a  remainder,  expectant  on  the  decease  of   B.  A  remainder 

.  •Ill*  1  '(•x  ...      arises  from 

A    remainder,   therefore,   always    has  its    origin   m  express 
express  grant :  a  reversion  merely  arises  incidentally,  P^*^*- 
in  consequence  of  the  grant  of  the  particular  estate. 
It  is  created  simply  by  the  law,  whilst  a  remainder 
springs  from  the  act  of  the  parties  {d). 


1.  And,  first,  of  a  reversion.     If  the  tenant  m  fee  A  reversion 

a  lease 
years 


simple  should  have  made  a  lease  merely  for  a  term  of  f^r*  ®**® 


years,  his  reversion  is  looked  on,  in  law,  precisely  as  a 
continuance  of  his  old  estate,  with  respect  to  himself 
and  his  heirs,  and  to  all  other  persons  but  the  tenant 
for  years.  The  owner  of  the  fee  simple  is  regarded  as 
having  simply  placed  a  bailiff  on  his  property  (e) ;  and 
the  consequence  is,  that,  subject  to  the  lease,  the 
owner's  rights  of  alienation  remain  unimpaired,  and 
may  be  exercised  in  the  same  manner  as  before.  The 
feudal  possession  or  seisin  has  not  been  parted  with. 
And  a  conveyance  of  the  reversion  may,  therefore,  be  may  be  con- 
made  by  a  feoflEment  with  livery  of  seisin,  made  with  f'^ffment 

(a)  2  Black.  Gomm.  165.  &  M.  Hist.  Eng.  Law,  ii.  21. 

(6)  Go.  Litt.  22  b,  142  b.  {d)  2  Black.  Gomm.  168. 

(c)  Litt.  B8.  216,  217.    As  to  (e)  Watk.  Descents,  108  (113, 

the  origin  of  these  terms,  see  P.  4tn  ed.) ;  anUt  p.  18. 
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or  by  deed  of    the  consent  of  the  tenant  for  years  (/) .  But,  if  this  mode 

grant.  ^j  transfer  should  not  be  thought  eligible,  a  grant  by 

deed  will  be  equally  efficacious.    For  the  estate  of  the 

grantor  is  strictly  incorporeal,  the  tenant  for  years 

having  the  actual  possession  of  the  lands:  so  long, 

therefore,  as  such  actual  possession  continues,  the 

estate  in  fee  simple  is  strictly  an  incorporeal  reversion, 

which,  together  with  the  seisin  or  feudal  possession, 

A  reversion      may  be  conveyed  by  deed  of  grant  (g).    But,  if  the 

foriife**^        tenant  in  fee  simple  should  have  made  a  lease  for 

life,  he  must  have  parted  with  his  seisin  to  the  tenant 

for  life ;  for  an  estate  for  life  is  an  estate  of  freehold, 

and  such  tenant  for  life  will,  therefore,  during  his  life, 

continue  to  be  the  freeholder,  or  holder  of  the  feudal 

seisin  (h).    No  feoffment  can  consequently  be  made 

by  the  tenant  in  fee  simple ;  for  he  has  no  seisin  of 

which  to  make  livery.     His  reversion  is  but  a  fragment 

of  his  old  estate,  and  remains  purely  incorporeal,  until, 

by  the  dropping  of  the  life  of  the  grantee,  it  shall 

again  become  an  estate  in  possession.     Till  then,  that 

is,  so  long  as  it  remains  a  reversion  expectant  on  an 

estate  of  freehold,  it  can  only  be  conveyed,  like  all 

must  be  con-    other  incorporeal  hereditaments  when  apart  from  what 

of^nt^  ^    ^s  corporeal,  by  a  deed  of  grant  (i). 

We  have  before  mentioned  (A:),  that  in  the  case  of  a 
lease  for  life  or  gift  in  tail  made  by  a  tenant  in  fee 
simple,  a  tenure  is  created  between  the  parties,  the 
lessee  for  life  or  donee  in  tail  holding  his  estate  of 
Tenure  of  the  freeholder  in  fee  as  lord.  So  in  the  case  of  a 
®*^^  ^  ^'*  lease  for  years,  the  lessee  upon  entry  becomes  tenant 
to  the  lessor,  and  the  relation  of  the  one  to  the  other 
is  also  called  a  tenure  (I) ;   although,   as  we  have 

(/)  Co.  Litt.  48  b,  n.  (8).  (i)  Shep.  Touch.  230. 

[g)  Perkins,  s.    221 ;    Doe    d.  {k)  Ante,  pp.  106,  110. 

Were  v.  Cole,  7  B.  &  C.  248,  248;  {I)  Litt.  ss.  68,  182,  465,  667 

ante,  pp.  164,  194.  —672,  576,  677,  686,   590,  691 ; 

{h)  Watk.  Descents,  109  (114,  Co.  Litt.  98  b. 
4th  ed.) ;  ante,  pp.  62,  142. 
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seen  (m),  this  relation  was  treated  as  lying  outside 
the  law  of  free  tenure.  Still  an  oath  of  fealty  has  Fealty. 
always  been  incident  to  the  tenure  of  an  estate  for 
years  as  to  that  of  a  freehold  estate  (n).  And  the 
rent  reserved  on  a  lease  for  years  is  called  rent  service  Rent  service. 
equally  with  the  rent  due  from  a  freeholder  to  his 
lord ;  and  it  is  recoverable,  if  in  arrear,  by  the  same 
remedy  of  distress,  which  the  common  law  accorded 
to  the  lords  of  freeholders  for  enforcing  the  services 
due  from  the  latter  (o).  As  we  have  seen  (p),  the 
oath  of  fealty  is  now  never  exacted,  and  a  rent  is 
rarely  reserved  on  the  creation  of  an  estate  for  life 
or  in  tail ;  as  these  estates  usually  arise  under  family 
settlements.  In  the  case  of  a  lease  for  years,  how- 
ever, the  rent  which  may  be  reserved,  is  of  practical 
importance.  Bent  service  is  so  called  in  order  to 
distinguish  it  from  other  kinds  of  rent,  to  be  spoken 
of  hereafter,  which  have  nothing  to  do  with  the 
services  anciently  rendered  by  a  tenant  to  his  lord. 
It  consists  usually,  but  not  necessarily,  of  money ; 
for,  it  may  be  rendered  in  corn,  or  in  anything  else. 
Thus,  an  annual  rent  of  one  peppercorn  is  sometimes 
reserved  to  be  paid,  when  demanded,  in  cases  where 
it  is  wished  that  lands  should  be  holden  rent  free, 
and  yet  that  the  landlord  should  be  able  at  any  time 
to  obtain  from  his  tenant  an  acknowledgment  of  his 
tenancy.  To  the  reservation  of  a  rent  service,  a  Adeedfor- 
deed  was  formerly  not  absolutely  necessary  (q).  For,  Secessa^  to 
although  the  rent  is  an  incorporeal  hereditament,  yet  ttereserva- 
the  law  considered  that  the  same  ceremony,  by  which 
the  nature  and  duration  of  the  estate  were  fixed  and 
evidenced,  was  sufficient  also  to  ascertain  the  rent 

to  be  paid  for  it.  But,  by  the  Beal  Property  Act,  Real  Pro- 
perty Act, 
1845. 

(m)  Ante,  pp.  16—20,  28,  68.  Co.  Litt.  87  b,  142  a,  b,  148  a; 

(n)  Bract,  fo.  80  a ;  Litt.  ss.  ante,  p.  65. 

131,  132 ;  Co.  Litt.  67  b,  98  b.  {p)  Ante,  pp.  54,  106,  111. 

(o)  Litt.  88.  58,  122,  213,  214 ;  (q)  Litt.  8.214 ;  Co.  Litt.  148  a. 
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Bent  issues 
out  of  every 
part  of  the 
lands. 


Distress. 


1845  (r),  it  is  provided  that  a  lease,  required  by  law 
to  be  in  writing,  of  any  tenements  or  hereditaments 
shall  be  void  at  law,  unless  made  by  deed.  In  every 
case,  therefore,  where  the  Statute  of  Frauds  (s)  has 
required  leases  to  be  in  writing,  they  must  now  be 
made  by  deed.  But,  according  to  the  exception  in 
that  statute  (0)  where  the  lease  does  not  exceed  three 
years  from  the  making,  a  rent  of  two-thirds  of  the 
full  improved  value,  or  more,  may  still  be  reserved 
by  parol  merely,  Eent  service,  when  created,  is  con- 
sidered to  be  issuing  out  of  every  part  of  the  land  in 
respect  of  which  it  is  paid  (u) ;  one  part  of  the  land  is 
as  much  subject  to  it  as  another.  The  common  law 
remedy  of  distress  for  the  recovery  of  rent  service  was 
by  seizing  the  goods  of  the  tenant,  or  any  other 
person,  found  on  any  part  of  the  premises,  and  im- 
pounding them,  as  a  pledge  for  payment  (x).  But 
the  sale  of  goods  distrained  for  rent  was  authorized 
by  a  statute  of  "William  and  Mary  (y).  This  remedy 
for  the  recovery  of  rent  service  belongs  to  the  landlord 
of  common  right,  without  any  express  agreement  (z). 


Condition  of 
re-entry. 


In  addition  to  the  remedy  by  distress,  there  is 
usually  contained  in  leases  a  condition  of  re-entry, 
empowering  the  landlord,  in  default  of  payment  of 
the  rent  for  a  certain  time,  to  re-enter  on  the  premises 


(r)  Stat.  8  &  9  Vict.  c.  106,  s.  3, 
repealing  stat.  7  &  8  Vict.  c.  76, 
8.  4,  to  the  same  efiEect. 

(s)  Stat.  29  Gar.  II.  c.  8,  ante, 
p.  161. 

(0    Sect.  2. 

(m)  Co.  Litt.  47  a,  142  a. 

(x)  Co.  Litt.  47  a;  8  Black. 
Comm.  6—14. 

(y)  Stat.  2  Wm.  &  Mary,  c.  6. 
The  landlord's  privilege  of  dis- 
tress was  further  extended  by 
stats.  8  Anne,  c.  14 ;  4  Geo.  II. 
c.  28 ;  11  Geo.  n.  c.  19 ;  8  &  4 
Will.  IV.  c.  42,  ss.  87,  38;  14  & 
15  Vict.  c.  25,  s.  2.    But  later 


statutes  have  restricted  the  right 
to  distrain  for  rent ;  see  stats.  34 
&  35  Vict.  c.  79,  protecting  the 
goods  of  lodgers ;  35  &  36  Vict, 
c.  50,  protecting  railway  rolling 
stock ;  46  &  47  Vict.  c.  61,  ss.  44 
— 55,  limiting  the  right  to  dis- 
train upon  agricultural  holdings; 
51  &  52  Vict.  c.  21,  generally 
amending  the  law  of  distress  for 
rent;  WoodfaU,  Landlord  and 
Tenant,  Ch.  XI.,  14th  ed. 

(a)  Litt.  88.  213,  214.  It  must 
be  made  between  sunrise  and 
sunset,  Tutton  v.  Darke,  5  H.  & 
N.  647. 
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and  hold  them  as  of  his  former  estate.  When  such  a 
condition  is  inserted,  the  estate  of  the  tenant,  whether 
for  life  or  years,  becomes  determinable  on  such  re- 
entry. By  the  common  law,  before  any  entry  could 
be  made  or  action  brought  under  a  proviso  or  condition 
for  re-entry  on  non-payment  of  rent,  the  landlord  was 
required  to  make  a  demand,  upon  the  premises,  of  pemand 
the  precise  rent  due,  at  a  convenient  time  before  required. 
sunset  of  the  last  day  when  the  rent  could  be  paid 
according  to  the  condition ;  thus,  if  the  proviso  were 
for  re-entry  on  non-payment  of  the  rent  by  a  space  of 
thirty  days,  the  demand  must  have  been  made  on  the 
evening  of  the  thirtieth  day  (a).  But  now,  by  an  Act  Modem 
of  1852,  replacing  a  statute  of  George  II.,  if  half  a  p^^®®  ^• 
year's  rent  be  due,  and  no  sufficient  distress  be  found 
on  the  premises  {b),  the  landlord  may,  at  the  expiration 
of  the  period  limited  by  the  proviso  for  re-entry  (c), 
recover  the  premises  by  action,  without  any  formal 
demand  or  entry  (d) ;  but  all  proceedings  are  to  cease 
on  payment  by  the  tenant  of  all  arrears  and  costs, 
at  any  time  before  the  trial  (e).  Formerly  the  tenant 
might,  at  an  indefinite  time  after  he  had  been  ejected, 
have  filed  his  bill  in  the  Court  of  Chancery,  and  he 
would  have  been  relieved  by  that  Court  from  the 
forfeiture  he  had  incurred,  on  his  payment  to  his 
landlord  of  all  arrears  and  costs.  But  by  the  same 
statutes  the  right  of  the  tenant  to  apply  for  relief  in 
equity  was  restricted  to  six  calendar  months  next  after 
the  execution  of  the  judgment  on  the  ejectment  (/) ; 

(a)  Co.   Litt.  201    b,   202  a;  (e)  Stat.  16  &  16  Vict.  c.  76, 

1    Wms.    Saund.  287,  n.  (16);  b.  212,  re-enacting  stat.  4  Geo.  II. 

Acocks  V.  Phillips,  5  H.  &  N.  183.  c.  28,  s.  4.      An  undertenant  has 

(6)  See   Thomas   v.   Lulham,  the  same  privilege ;  Doe  d.  Wyatt 

1896,  2  Q.  B.  400.  v.  Byron,  1  C.  B.  628. 

(c)  Doe  d.  Dixon  v.  Roe,  7  C.  B.  (/)  Stat.  4  Geo.  II.  c.  28,  s.  2, 
134.  now  replaced  by  16  &  16  Vict. 

(d)  Stat.  16  &  16  Vict.  c.  76,  c.  76,  s.  210 ;  Bowser  v.  Colby, 
8.  210,  re-enacting  stat.  4  Geo.  II.  1  Hare,  109 ;  Stanhope  v.  Ha- 
c.  28,  8.  2.     See  R.  S.  C.  1883,  worth,  8  Times  L.  R.  34. 

Ord.  iii.  r.  6. 
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The  benefit 
of  a  condition 
of  re-entry 
formerly 
inalienable. 


Remedy  by 
statute. 


and  under  an  Act  of  1860,  the  same  relief  was  allowed 
to  be  given  by  the  Courts  of  Law  (g).  And  if  the 
landlord  recover  possession  of  the  premises,  under  a 
proviso  for  re-entry  on  non-payment  of  rent,  by  entry 
and  not  by  action  (h)  (in  which  case  he  must  still 
make  a  formal  demand  of  the  rent,  unless  he  be 
excused  from  doing  so  by  the  terms  of  the  proviso  (i)), 
the  tenant  will  have  a  similar  right  to  relief  (A;).  In 
ancient  times,  also,  the  benefit  of  a  condition  of  re-entry 
could  belong  only  to  the  landlord  and  his  heirs ;  for  the 
law  would  not  allow  of  the  transfer  of  a  mere  con- 
ditional right  to  put  an  end  to  the  estate  of  another  (/). 
A  right  of  re-entry  was  considered  in  the  same  light 
as  a  right  to  bring  an  action  for  money  due ;  which 
right  in  ancient  times  was  not  assignable.  This 
doctrine  sometimes  occasioned  considerable  incon- 
venience; and  in  the  reign  of  Henry  VIII.  it  was 
found  to  press  hardly  on  the  grantees  from  the  Crown 
of  the  lands  of  the  dissolved  monasteries.  For  these 
grantees  were  of  course  unable  to  take  advantage 
of  the  conditions  of  re-entry,  which  the  monks  had 
inserted  in  the  leases  of  their  tenants.  A  parliamen- 
tary remedy  was,  therefore,  applied  for  the  benefit  of 
the  favourites  of  the  Crown ;  and  the  opportunity  was 
taken  for  making  the  same  provision  for  the  public  at 
large.  A  statute  was  accordingly  passed  (771),  which 
enacts,  that  as  well  the  grantees  of  the  Crown  as  all 
other  persons  being  grantees  (n)  or  assignees,  their 
heirs,  executors,  successors  and  assigns,  shall  have  the 
like  advantages  against  the  lessees,  by  entry  for  non- 


(g)  Stat.  23  &  24  Vict.  c.  126, 
s.  1. 

{h)  Ante,  p.  63. 

\i)  A  proviso  for  re-entry  on 
non-payment  of  rent  without 
making  any  demand  for  the  rent 
is  lawful  and  is  frequently  msAe ; 
Doe  d.  Harris  v.  Master s,  2  B.  & 
C.  490. 

{k)  Howard  v.  Fanshawe,  1895, 


2  Ch.  581. 

(I)  Litt.  as.  847,  348 ;  Co.  Litt. 
265  a,  n.  (1). 

(m)  Stat.  32  Hen.  VIII.  c.  84 ; 
Co.  Litt.  215  a ;  Iskertvood  v.  Old- 
know,  3  M.  &  S.  382,  394. 

(n)  A  lessee  of  the  reversion  is 
within  the  Act ;  Wright  v.  Bur- 
roughesy  3  C.  B.  685. 
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payment  of  rent,  or  for  doing  of  waste,  or  other 
forfeiture,  as  the  lessors  or  grantors  themselves,  or 
their  heirs  or  successors,  might  at  any  time  have  had 
or  enjoyed;  and  this  statute  is  still  in  force.  It  is 
also  provided  by  the  Conveyancing  Act  of  1881,  with 
regard  only  to  leases  made  after  the  year  1881  (o), 
that  every  condition  of  re-entry  and  other  condition 
contained  in  a  lease  shall  be  incident  to  the  rever- 
sionary estate  in  the  land,  and  shall  be  capable  of 
being  enforced  by  the  person  from  time  to  time 
entitled,  subject  to  the  term,  to  the  income  of  the 
land  leased.  The  landlord  may  also  sue  his  tenant 
personally  for  rent  due  to  him. 

Bent  service,  being  incident  to  the  reversion,  passes  Rent  service 
by  a  grant  of  such  reversion  without  the  necessity  of  ^^^of^he 
any  express  mention  of  the  rent(p).    Formerly  no  reversion. 
grant  could  be  made  of  any  reversion  without  the 
consent  of  the  tenant,  expressed  by  what  was  called 
his  attornment  to  his  new  landlord  {q).    It  was  thought  Attornment. 
reasonable  that  a  tenant  should  not  have  a  new  land- 
lord imposed  upon  him  without  his  consent;  for,  in 
early  times,  the  relation  of  lord  and  tenant  was  of  a 
much  more  personal  nature  than  it  is  at  present.    The 
tenant,  therefore,  was  able  to  prevent  his  lord  from 
making  a  conveyance  to  any  person  whom  he  did  not 
choose  to  accept  as  a  landlord  ;  for  he  could  refuse  to 
attorn  tenant  to  the  purchaser,  and  without  attorn- 
ment the  grant  was  invalid.     The  landlord,  however, 
had  it  always  in  his  power  to  convey  his  reversion  by 
the  expensive  process  of  a  fine  duly  levied  in  the  Court  Fine. 
of  Common  Pleas;   for  this  method  of  conveyance, 
being  judicial  in  its  nature,  was  carried  into  effect 
without  the  tenant's  concurrence ;  and  the  attornment 

(o)  Stat.  44  &  45  Vict.  c.  41,      Perk,  s.  113. 
8. 10.  (q)  Litt.  88.  561,  567,  568,  569 ; 

(p)  litt.  ss.  228,  229,  572;       Co.  Litt.  809  a,  n.  (1). 
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of  the  tenant,  which  for  many  purposes  was  desirable, 
could  in  such  case  be  compelled  (r).  It  can  easily  be 
imagined,  that  a  doctrine  such  as  this  was  found 
inconvenient  when  the  rent  paid  by  the  tenant  became 
the  only  service  of  any  benefit  rendered  to  the  landlord. 
aboiTh^d ^^  The  necessity  of  attornment  to  the  validity  of  the  grant 
of  a  reversion  was  accordingly  abolished  by  a  statute  of 
Anne(«).  But  the  statute  very  properly  provides  (t), 
that  no  tenant  shall  be  prejudiced  or  damaged  by 
payment  of  his  rent  to  the  grantor,  or  by  breach  of 
any  condition  for  non-payment  of  rent,  before  notice 
of  the  grant  shall  be  given  to  him  by  the  grantee. 
And  by  a  further  statute  (w),  any  attornment  which 
may  be  made  by  tenants  without  their  landlord's 
consent,  to  strangers  claiming  title  to  the  estate  of 
their  landlords,  is  rendered  null  and  void.  Nothing, 
therefore,  is  now  necessary  for  the  valid  conveyance 
of  any  rent  service,  but  a  grant  by  deed  of  the  rever- 
sion, to  which  such  rent  is  incident.  When  the 
conveyance  is  made  to  the  tenant  himself,  it  is  called 
a  release  {x). 

Rent  for-  The  doctrine,  that  rent  service,  being  incident  to  the 

attraction  o^  reversion,  always  follows  such  reversion,  formerly  gave 
the  reversion,  rige  to  the  curious  and  unpleasant  consequence  of  the 
rent  being  sometimes  lost  when  the  reversion  was 
destroyed.  For  it  is  possible,  under  certain  circum- 
stances, that  an  estate  may  be  destroyed  and  cease  to 
exist.  For  instance,  suppose  A.  to  have  been  a  tenant 
of  lands  for  a  term  of  years,  and  B.  to  have  been  his 
undertenant  for  a  less  term  of  years  at  a  certain  rent ; 
this  rent  was  an  incident  of  A.'s  reversion,  that  is,  of 
the  term  of  years  belonging  to  A.  If,  then,  A.'s  term 
should  by  any  means  have  been  destroyed,  the  rent 

(r)  Shep.  Touch.  264.  {t)  Sect.  10. 

(s)  Stat.  4  &  5  Anne,  c.  3  (c.  16  (w)  Stat.  18  Geo.  n.  c.  19,  s.  1. 

in  Buflhead),  s.  9.     See  Allcock  (x)  Ante,  p.  194. 
V.  Moarhouse,  9  Q.  B.  D.  366. 
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paid  to  him  by  £.  would,  as  an  incident  of  such  term, 

have  been  destroyed  also.    Now,  by  the  rules  of  law, 

a  conveyance  of  the  immediate  fee  simple  to  A.  would 

at  once  have  destroyed  his  term, — it  not  being  possible 

that  the  term  of  years  and  the  estate  in  fee  simple 

should  subsist  together.     In  legal  language  the  term 

of  years  would  have  been  merged  in  the  larger  estate  Merger. 

in  fee  simple ;  and  the  term  being  merged  and  gone, 

it  followed  as  a  necessary  consequence,  that  all  its 

incidents,  of  which  B.'s  rent  was  one,  ceased  also  (y). 

This  unpleasant  result  was  some  time  since  provided  Leases  sur- 

for  and  obviated  with  respect  to  leases  surrendered  in  oMer  ufbT 

order  to  be  renewed, — the  owners  of  the  new  leases  renewed. 

being  invested  with  the  same  right  to  the  rent  of 

undertenants,    and    the  same  remedy   for   recovery 

thereof,  as  if  the  original  leases  had  been  kept  on 

foot(^).     But  in  all  other   cases  the  inconvenience 

continued,  until  a  remedy  was  provided  by  the  Act 

to  simplify  the  transfer  of  property  (a).     This   Act,  ReaiPro- 

however,  was  shortly  afterwards  repealed  by  the  Real  ^f^  ^°*' 

Property  Act,  1845  (t),  which    provides,  in  a  more 

efficient  though   somewhat   crabbed   clause  (c),  that, 

when  the  reversion  expectant  on  a  lease,  made  either 

before  or  after  the  passing  of  the  Act,  of  any  tenements 

or  hereditaments  of  any  tenure,  shall,  after  the  1st  of 

October,   1845,  be  surrendered  or  merge,  the  estate, 

which  shall  for  the  time  being  confer,  as  against  the 

tenant  under  the  same  lease,  the  next  vested  right  to 

the  same  tenements  or  hereditaments,  shall,  to  the 

extent  and  for  the  purpose  of  preserving  such  incidents 

to  and  obligations  on  the  same  reversion  as  but  for  the 

surrender  or  merger  thereof  would  have  subsisted,  be 

deemed  the  reversion  expectant  on  the  same  lease. 

(y)  Webb  v.  Russell,  ST.  R.  extended  to  Crown  lands  by  stat. 

393;  1  B.  R.  725.  8  &  9  Vict.  c.  99,  s.  7. 

(£)  Stat.  4  Geo.  IL  c.  28,  s.  6 ;  (a)  Stat.  7  &  8  Vict.  c.  76,  s.  12 

3  Frest.  Cony.  188 ;  Cousins  v.  (6)  Stat.  8  &  9  Vict.  c.  106. 

Phillips,  3  Hurlst.  &  Colt.  892 ;  (c)  Sect.  9. 
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A  remainder. 


No  tenure 
between  par- 
ticular tenant 
and  remain- 
derman. 


No  rent 
service. 


Powers  of 
alienation 
may  be  exer- 
cised concur- 
rently. 


2.  A  remainder  chiefly  differs  from  a  reversion  in 
this, — that  between  the  owner  of  the  particular  estate 
and  the  owner  of  the  remainder  (called  the  remainder- 
man) no  tenure  exists.  They  both  derive  their  estates 
from  the  same  source,  the  grant  of  the  owner  in  fee 
simple ;  and  one  of  them  has  no  more  right  to  be  lord 
than  the  other.  But  as  all  estates  must  be  holden  of 
some  person, — in  the  case  of  a  grant  of  a  particular 
estate  with  a  remainder  in  fee  simple, — the  particular 
tenant  and  the  remainderman  both  hold  their  estates 
of  the  same  chief  lord  as  their  grantor  held  before  (d). 
It  consequently  follows,  that  no  rent  service  is  incident 
to  a  remainder,  as  it  usually  is  to  a  reversion ;  for  rent 
service  is  an  incident  of  tenure,  and  in  this  case  no 
tenure  exists.  The  other  point  of  difference  between  a 
reversion  and  a  remainder  we  have  already  noticed  (e), 
namely,  that  a  reversion  arises  necessarily  from  the 
grant  of  the  particular  estate,  being  simply  that  part 
of  the  estate  of  the  grantor  which  remains  undisposed 
of,  but  a  remainder  is  always  itself  created  by  an 
express  grant. 

We  have  seen  that  the  powers  of  alienation  possessed 
by  a  tenant  in  fee  simple  enable  him  to  make  a  lease 
for  a  term  of  years,  or  for  life,  or  a  gift  in  tail,  as  well 
as  to  grant  an  estate  in  fee  simple.  But  these  powers 
are  not  simply  in  the  alternative,  for  he  may  exercise 
all  these  powers  of  alienation  at  one  and  the  same 
moment ;  provided,  of  course,  that  his  grantees  come 
in  one  at  a  time,  in  some  prescribed  order,  the  one 
waiting  for  liberty  to  enter  until  the  estate  of  the 
other  is  determined.  In  such  a  case  the  ordinary 
mode  of  conveyance  is  alone  made  use  of ;  and  until 
the  passing  of  the  Keal  Property  Act,  1845  (/),  if  a 
feoffment  should  have   been  employed,  there  would 


{d)  Litt.  8.  215. 
(e)  Ante,  p.  309. 


(/)  Stat.  8  &  9  Vict.  c.  106, 
s.  3 ;  antCt  p.  152. 
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have  been  no  occasion  for  a  deed  to  limit  or  mark  out 
the  estates  of  those  who  could  not  have  immediate 
possession  (ft).  The  seisin  would  have  been  delivered 
to  the  first  person  who  was  to  have  possession  (A) ; 
and  if  such  person  was  to  have  been  only  a  tenant  for 
a  term  of  years,  such  seisin  would  have  immediately 
vested  in  the  prescribed  owner  of  the  first  estate  of  free- 
hold, whose  bailiff  the  tenant  for  years  is  accounted  to 
be.  From  such  first  freeholder,  on  the  determination 
of  his  estate,  the  seisin,  by  whatever  means  vested  in 
him,  will  devolve  on  the  other  grantees  of  freehold 
estates  in  the  order  in  which  their  estates  are  limited 
to  come  into  possession.  So  long  as  a  regular  order 
is  thus  laid  down,  in  which  the  possession  of  the  lands 
may  devolve,  it  matters  not  how  many  kinds  of  estates 
are  granted,  or  on  how  many  persons  the  same  estate 
is  bestowed.  Thus,  a  grant  may  be  made  at  once  to  Example, 
fifty  different  people  separately  for  their  lives.  In 
such  case  the  grantee  for  life  who  is  first  to  have 
the  possession  is  the  particular  tenant  to  whom,  on  a 
feoffment,  seisin  would  be  delivered,  and  all  the  rest 
are  remaindermen ;  whilst  the  reversion  in  fee  simple, 
expectant  on  the  decease  of  them  all,  remains  with  the 
grantor.  The  second  grantee  for  life  has  a  remainder 
expectant  on  the  decease  of  the  first,  and  will  be 
entitled  to  possession  on  the  determination  of  the 
estate  of  the  first,  either  by  his  decease,  or  in  case  of 
his  forfeiture,  or  otherwise.  The  third  grantee  must 
wait  till  the  estate  both  of  the  first  and  second  shall 
have  determined;  and  so  of  the  rest.  The  mode  in 
which  such  a  set  of  estates  would  be  maii^ed  out  is  as 
follows : — To  A.  for  his  life,  and  after  his  decease  to 
B.  for  his  life,  and  after  his  decease  to  C.  for  his 
life,  and  so  on.  This  method  of  limitation  is  quite 
sufficient  for  the  purpose,  although  it  by  no  means 

ig)  Litt.  8.  60 ;  Co.  Litt.  143  a.  (h)  Litt.  s.  60 ;  2  Black.  Comm. 

167. 
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expresses  all  that  is  meant.     The  estates  of  B.  and  C. 

and  the  rest  are  intended  to  be  as  immediately  and 

effectually  vested  in  them  as  the  estate  of  A. ;  so  that 

if  A.  were  to  forfeit  his  estate,  £.  would  have  an 

immediate  right  to  the  possession;  and  so  again  C. 

would  have  a  right  to  enter,  whenever  the  estates 

both  of  A  and  £.  might  determine.    But  owing  to  the 

necessary  infirmity  of  language,  all  this  cannot  be 

expressed  in  the  limitations  of  every  ordinary  deed. 

Words  used     The  words  "and  after  his  decease"  are,  therefore, 

vested  re-        considered  a  sufficient  expression  of  an  intention  to 

mainder  after  confer  a  vested  remainder  after  an  estate  for  life.     In 

a  life  interest. 

the  case  we  have  selected  of  numerous  estates,  every 
one  given  only  for  the  life  of  each  grantee,  it  is 
manifest  that  very  many  of  the  grantees  can  derive 
no  benefit;  and  should  the  first  grantee  survive  all 
the  others,  and  not  forfeit  his  estate,  not  one  of 
them  will  take  anything.  Nevertheless  each  one  of 
these  grantees  has  an  estate  for  life  in  remainder, 
A  vested  re-  immediately  rested  in  him;  and  each  of  these  re- 
be  conveyed  mainders  is  capable  of  being  transferred,  both  at  law 
CTanr^^^  and  in  equity,  by  a  deed  of  grant,  in  the  same 
manner  as  a  reversion.  In  the  same  way,  a  grant 
may  be  made  of  a  term  of  years  to  one  person,  an 
estate  for  life  to  another,  an  estate  in  tail  to  a  third, 
and  last  of  all  an  estate  in  fee  simple  to  a  fourth ;  and 
these  grantees  may  be  entitled  to  possession  in  any 
prescribed  order,  except  as  to  the  grantee  of  the  estate 
in  fee  simple,  who  must  necessarily  come  last;  for 
his  estate,  if  not  literally  interminable,  yet  carries 
with  it  an  interminable  power  of  alienation,  which 
would  keep  all  the  other  grantees  for  ever  out  of 
possession.  But  the  estate  tail  may  come  first  into 
possession,  then  the  estate  for  life,  and  then  the  term 
of  years;  or  the  order  may  be  reversed,  and  the 
term  of  years  come  first,  then  the  estate  for  life,  then 
the  estate  tail,  and  lastly  the  estate  in  fee  simple. 
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which,  as  we  have  said,  must  wait  for  possession  till 
all  the  others  shall  have  been  determined.    When  a  , 

remainder  comes  after  an  estate  tail,  it  is  liable  to  be 
barred  by  the  tenant  in  tail,  as  we  have  already  seen. 
This  risk  it  must  run.  But,  if  any  estate,  be  it  ever  Definition  of 
so  small,  is  always  ready,  from  its  commencement  to  remainder. 
its  end,  to  come  into  possession  the  moment  the  prior 
estates,  be  they  what  they  may,  happen  to  determine, — 
it  is  then  a  vested  remainder,  and  recognized  in  law  as 
an  estate  grantable  by  deed  (?).  It  would  be  an  estate 
in  possession,  were  it  not  that  other  estates  have  a 
prior  claim;  and  their  priority  alone  postpones,  or 
perhaps  may  entirely  prevent  possession  being  taken 
by  the  remainderman.  The  gift  is  immediate ;  but 
the  enjoyment  must  necessarily  depend  on  the  deter- 
mination of  the  estates  of  those  who  have  a  prior 
right  to  the  possession. 

In  all  the  cases  which  we  have  as  yet  considered, 
each  of  the  remainders  has  belonged  to  a  different 
person.    No  one  person  has  had  more  than  one  estate. 
A.,  B.  and  C.  may  each  have  had  estates  for  life ;  or 
the  one  may  have  had  a  term  of  years,  the  other  an 
estate  for  life,  and  the  last  a  remainder  in  tail  or  in 
fee  simple.    But  no  one  of  them  has  as  yet  had  more 
than  one  estate.     It  is  possible,  however,  that  one  one  person 
person  may  have,  under  certain  circumstances,  more  ^o^e\^Mi 
than  one  estate  in  the  same  land  at  the  same  time, —  one  estate. 
one  of  his  estates  being  in  possession,  and  the  other 
in  remainder,  or  perhaps  all  of  them  being  remainders. 
The  limitation  of  a  remainder  in  tail,  or  in  fee  simple 
to  a  person  who  has  already  an  estate  of  freehold,  as 
for  life,  is  governed  by  a  rule  of  law,  known  by  the 
name  of  the  rule  in  Shelley's  case, — so  called  from  a  Rule  in 
celebrated  case  in  Lord  Coke's  time,  in  which  the        *^«ca««- 
subject  was  much  discussed  (A:), — although  the  rule 

(t)  Feame  C.  R.216;  2  Prest.  {h)  Shelley's  case,  1  Rep.  94, 

Abst.  113 ;  Co.  Litt.  265  a,  n.  (2).      104. 

W.R.P.  Y 
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Grantee  of  a 
feudal  estate 
regarded  as 
taking  only 
a  personal 
interest. 


To  A.  for  his 
life,  and  after 
his  decease  to 
his  heirs. 


itself  is  of  very  ancient  date  (2).  As  this  rule  is 
generally  supposed  to  be  highly  technical,  and  founded 
on  principles  not  easily  to  be  perceived,  it  may  be  well 
to  proceed  gradually  in  the  attempt  to  explain  it. 

We  have  seen  that,  according  to  feudal  law,  the 
grantee  of  an  hereditary  fief  was  considered  as  being 
entitled  during  personal  enjoyment  only,  that  is,  for 
his  life ;  while  his  heir  was  regarded  as  having  been 
endowed  with  a  substantial  interest  in  the  land.  And 
these  conceptions  seem  to  have  been  imported  into 
English  law  along  with  the  principle  of  tenure  (m).  In 
early  times  after  the  Conquest  therefore,  if  a  grant  of 
land  were  made  to  a  man  and  his  heirs,  his  heir,  on 
his  death,  became  entitled ;  and  it  was  not  in  the  power 
of  the  ancestor  to  prevent  the  descent  of  his  estate 
accordingly.  He  could  not  sell  it  without  the  consent 
of  his  lord;  much  less  could  he  then  devise  it  by  his 
will.  The  ownership  of  an  estate  in  fee  simple  was 
then  but  little  more  advantageous  than  the  possession 
of  a  life  interest  at  the  present  day.  The  powers  of 
alienation  belonging  to  such  ownership,  together  with 
the  liabilities  to  which  it  is  subject,  have  almost  all 
been  of  slow  and  gradual  growth,  as  has  already 
been  pointed  out  in  different  parts  of  the  preceding 
chapters  (n).  A  tenant  in  fee  simple  was,  accordingly, 
a  person  who  held  to  him  and  his  heirs;  that  is,  the 
land  was  given  to  him  to  hold  for  his  life,  and  to  his 
heirs,  to  hold  after  his  decease.  It  cannot,  therefore, 
be  wondered  at,  that  a  gift,  expressly  in  these  terms, 
^'To  A.  for  his  life,  and  after  his  decease  to  his  heirs," 
should  have  been  anciently  regarded  as  identical  with 
a  gift  to  A.  and  his  heirs,  that  is,  a  gift  in  fee  simple. 
Nor,  if  such  was  the  law  formerly,  can  it  be  matter  of 
surprise  that  the  same  rule  should  have  continued  to 


(I)  Y.  B.  18  Edw.  II.  677,  trans- 
lated  7  Man.  &  Gr.  941,n.  (c) ;  88 
Edw.  rn.  26;  40  Edw.  m.  9. 


(w)  Ante,  p.  66. 

(n)  AnU,  pp.  64—78, 79, 260  sq. 
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prevail  up  to  the  present  time.  Such  indeed  has  been 
the  case.  Notwithstanding  the  vast  power  of  aUena- 
tion  now  possessed  by  a  tenant  in  fee  simple,  and 
the  great  liability  of  such  an  estate  to  involuntary 
alienation  for  the  purpose  of  satisfying  the  debts  of 
the  present  tenant,  the  same  rule  still  holds;  and  a 
grant  to  A.  for  his  life,  and  after  his  decease  to  his 
heirs,  will  now  convey  to  him  an  estate  in  fee  simple, 
with  all  its  incidents;  and  in  the  same  manner  a 
grant  to  A.  for  his  life,  and  after  his  decease  to  the 
heirs  of  his  body,  will  now  convey  to  him  an  estate 
tail  as  effectually  as  a  grant  to  him  and  the  heirs  of 
his  body.  In  these  cases,  therefore,  as  well  as  in  Words  of 
ordinary  limitations  to  A.  and  his  heirs,  or  to  A,  and 
the  heirs  of  his  body,  the  words  heirs  and  heirs  of  his 
body,  are  said  to  be  xoords  of  limitation;  that  is,  words 
which  limit  or  mark  out  the  estate  to  be  taken  by  the 
grantee  (o).  At  the  present  day,  when  the  heir  is 
perhaps  the  last  person  likely  to  get  the  estate,  those 
words  of  limitation  are  regarded  simply  as  formal 
means  of  conferring  powers  and  privileges  on  the 
grantee — as  mere  technicalities,  and  nothing  more. 
But,  in  ancient  times,  these  same  words  of  limitation 
really  meant  what  they  said,  and  gave  the  estate  to 
the  heirs,  or  the  heirs  of  the  body  of  the  grantee,  after 
his  decease,  according  to  the  letter  of  the  gift.  The 
circumstance,  that  *&.  man's  estate  was  to  go  to  his 
heir,  was  the  very  thing  which,  afterwards,  enabled 
him  to  convey  to  another  an  estate  in  fee  simple  (p). 
And  the  circumstance,  that  it  was  to  go  to  the  heir  of 
his  body,  was  that  which  alone  enabled  him,  in  after 
times,  to  bar  an  estate  tail  and  dispose  of  the  lands 
entailed  by  means  of  a  common  recovery. 

Having    proceeded    thus    far,    we    have    already 
mastered  the  first  branch  of  the  rule  in  Shelley's  case,  shell^'scase, 

(o)  See    ante,   pp.  14^— 145 ;  {p)  Ante,  p.  68. 

Perrin  v.  Blake,  ante,  p.  286. 

y2 
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as  to  estates     namely,  that  which  relates  to  estates  in  possession, 
in  possession,  rj j^jg  p^^^^  ^f  ^j^^  j.^Jq  jg^  jj^  jg^^j.^  ^  ^^^^^  enunciation  of 

the  proposition  already  explained,  that  when  the 
ancestor,  by  any  gift  or  conveyance,  takes  an  estate 
for  life,  and  in  the  same  gift  or  conveyance,  an  estate 
is  immediately  limited  to  his  heirs  in  fee  or  in  tail, 
the  words  "to  his  heirs"  are  words  of  limitation  of 
As  to  estates  the  estate  of  the  ancestor.  Suppose,  however,  that 
in  remain  er.  .^  should  anciently  have  been  wished  to  inteq^ose 
between  the  enjoyment  of  the  lands  by  the  ancestor 
and  the  enjoyment  by  the  heir,  the  possession  of  some 
other  party  for  some  limited  estate,  as  for  his  own  life. 
Thus,  let  the  estate  have  been  given  to  A.  and  his 
heirs,  but  with  a  vested  estate  to  B.  for  his  own  life, 
to  take  effect  in  possession  next  after  the  decease  of 
A. — thus  suspending  the  enjoyment  of  the  lands  by 
the  heir  of  A.,  until  after  the  determination  of  the  life 
estate  of  B.  In  such  a  case  it  is  evident  that  B. 
would  have  had  a  vested  estate  for  his  life,  in 
remainder,  expectant  on  the  decease  of  A.;  and  the 
manner  in  which  such  remainder  would  have  been 
limited,  would,  as  we  have  seen  (q),  have  been  to  A. 
for  his  life,  and  after  his  decease  to  B.  for  his  life. 
The  only  question  then  remaining  would  be  as  to  the 
mode  of  expressing  the  rest  of  his  intention, — namely, 
that,  subject  to  B.'s  life  estate,  A.  should  have  an 
estate  in  fee  simple.  To  this  case  the  same  reasoning 
applies,  as  we  have  already  made  use  of  in  the  case  of 
an  estate  to  A.  for  his  life,  and  after  his  decease  to  his 
heirs.  For  an  estate  in  fee  simple  is  an  estate,  by  its 
very  terms,  to  a  man  and  his  heirs.  But,  in  the 
present  case,  A.  would  have  already  had  his  estate 
given  him  by  the  first  limitation  to  himself  for  his 
life;  nothing,  therefore,  would  remain  but  to  give  the 
estate  to  his  heirs,  in  order  to  complete  the  fee  simple. 
The  last  remainder  would,  therefore,  be  to  the  heirs  of 

(q)  Ante,  p.  819. 
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A.;  and  the  limitations  would  run  thus:  "To  A.  for 
his  life,  and  after  his  decease  to  B.  for  his  life,  and 
after  his  decease  to  the  heirs  of  A."  The  heir,  in  this 
case,  would  not  have  taken  any  estate  independently 
of  his  ancestor,  any  more  than  in  the  common  limita- 
tion to  A.  and  his  heirs:  the  heir  would  have  claimed 
the  estate  only  by  its  descent  from  his  ancestor,  who 
had  previously  enjoyed  it  during  his  life;  and  the 
interposition  of  the  estate  of  B/  would  have  merely 
postponed  that  enjoyment  by  the  heir,  which  would 
otherwise  have  been  immediate.  But  we  have  seen 
that  the  very  circumstance  of  a  man's  having  an 
estate  which  is  to  go  to  his  heir  will  now  give  him  a 
power  of  alienation  either  by  deed  or  will,  and  enable 
him  altogether  to  defeat  his  heir's  expectations.  And, 
in  a  case  like  the  present,  the  same  privilege  will  now 
be  enjoyed  by  A.;  for,  whilst  he  cannot  by  any  means 
defeat  the  vested  remainder  belonging  to  B.  for  his 
hfe,  he  may,  subject  to  B.'s  life  interest,  dispose  of 
the  whole  fee  simple  at  his  own  discretion.  A.  there- 
fore will  now  have  in  these  lands,  so  long  as  B.  lives, 
two  estates,  one  in  possession  and  the  other  in 
remainder.  In  possession  A.  has,  with  regard  to  B., 
an  estate  only  for  his  own  life.  In  remainder, 
expectant  on  the  decease  of  B.,  he  has,  in  consequence 
of  his  life  interest  being  followed  by  a  limitation  to  his 
heirs,  a  complete  estate  in  fee  simple.  The  right  of 
B.  to  the  possession,  after  A.'s  decease,  is  the  only 
thing  which  keeps  the  estate  apart,  and  divides  it,  as 
it  were,  in  two.  If,  therefore,  B.  should  die  during 
A.'s  life,  A.  will  be  tenant  for  his  own  life  with  an 
immediate  remainder  to  his  heirs;  in  other  words,  he 
will  be  tenant  to  himself  and  his  heirs,  and  will  enjoy, 
without  any  interruption,  all  the  privileges  belonging 
to  a  tenant  in  fee  simple. 

By  a  parity  of  reasoning  a  similar  result  would 


326 


OF   INCORPOBEAL  HEREDITAMENTS. 


Remainder  to  follow,  if  the  remainder  were  to  the  heirs  of  the  body 
of  A.,  or  for  an  estate  in  tail,  instead  of  an  estate  In 


the  body. 


Any  number 
of  estates  may 
interpose. 


Intennediate 
estate  tail. 


Example. 


fee  simple.  The  limitation  to  the  heirs  of  the  body  of 
A.  would  coalesce,  as  it  is  said,  with  his  life  estate, 
and 'give  him  an  estate  tail  in  remainder,  expectant 
on  the  decease  of  B.;  and  if  B.  were  to  die  during  his 
lifetime,  A.  would  become  a  complete  tenant  in  tail  in 
possession. 

The  example  we  have  chosen,  of  an  intermediate 
estate  to  B.  for  life,  is  founded  on  a  principle  evidently 
applicable  to  any  number  of  intermediate  estates, 
interposed  between  the  enjoyment  of  the  ancestor  and 
that  of  his  heir.  Nor  is  at  all  necessary  that  all  these 
estates  should  be  for  life  only;  for  some  of  them  may 
be  larger  estates,  as  estates  in  tail.  For  instance, 
suppose  lands  given  to  A.  for  his  life,  and  after  his 
decease  to  B.  and  the  heirs  of  his  body,  and  in  default 
of  such  issue  (which  is  the  method  of  expressing  a 
remainder  after  an  estate  tail),  to  the  heirs  of  A.  In 
this  case  A.  will  have  an  estate  for  life  in  possession, 
with  an  estate  in  fee  simple  in  remainder,  expectant 
on  the  determination  of  B.'s  estate  tail.  An  important 
case  of  this  kind  arose  in  the  reign  of  Edward  III.  (r). 
Lands  were  given  to  one  John  de  Sutton  for  his  life, 
the  remainder,  after  his  decease,  to  John  his  son,  and 
Eline,  the  wife  of  John  the  son,  and  the  heirs  of  their 
bodies;  and  in  default  of  such  issue,  to  the  right 
heirs  of  John  the  father.  John  the  father  died  first; 
then,  John  and  Eline  entered  into  possession.  John 
the  son  then  died,  and  afterwards  Eline  his  wife, 
without  leaving  any  heir  of  her  body.  K.,  another 
son,  and  heir  at  law  of  John  de  Sutton,  the  father, 
then  entered.  And  it  was  decided  by  all  the  Justices 
that  he  was  liable  to  pay  a  relief  {b)  to  the  chief  lord 


(r)  Provost  of  Beverley's  casCy 
Y.  B.  40  Edw.  III.  9.      See  1 


Prest.  Estates,  804. 
(8)  Ante,  p.  46. 
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of  the  fee,  on  account  of  the  descent  of  the  lands  to 
himself  from  John  the  father.  Thorpe,  who  seems  to 
have  been  a  judge,  thus  explained  the  reason  of  the 
decision: — "You  are  in  as  heir  to  your  father,  and 
your  brother  [father?]  had  the  freehold  before;  at 
which  time,  if  John  his  son  and  Eline  had  died 
^without  issue]  in  his  lifetime,  he  would  have  been 
tenant  in  fee  simple." 

The  same  principles  will  apply  where  the  first  estate  Where  the 
is  an  estate  in  tail,  instead  of  an  estate  for  life.  Thus,  a^eslate^taU. 
suppose  lands  to  be  given  to  A.  and  the  heirs  male  of 
his  body  begotten,  and  in  default  of  such  issue,  to  the 
heirs  female  of  his  body  begotten  (t).  Here,  in  default 
of  male  heirs  of  the  body  of  A.,  the  heirs  female  will 
inherit  from  their  ancestor  the  estate  in  tail  female, 
which  by  the  gift  had  vested  in  him.  There  is  no  need 
to  repeat  the  estate  which  the  ancestor  enjoys  for  his 
life,  and  to  limit  the  lands,  in  default  of  heirs  male,  to 
him  and  to  the  heirs  female  of  his  body  begotten.  This 
part  of  his  estate  in  tail  female  has  been  already  given 
to  him  in  limiting  the  estate  in  tail  male.  The  heirs 
female,  being  mentioned  in  the  gift,  will  be  supposed 
to  take  the  lands  as  heirs,  that  is,  by  descent  from 
their  ancestor,  in  whom  an  estate  in  tail  female  must 
consequently  be  vested  in  his  lifetime.  For  the  same 
rule,  founded  on  the  same  principle,  will  apply  in 
every  instance ;  and  this  rule  is  no  other  than  the 
rule  in  Shelley's  case,  which  lays  it  down  for  law,  that  Rui©  in  SheU 
when  the  ancestor,  by  any  gift  or  conveyance,  takes  ^  *  "***' 
an  estate  of  freehold,  and,  in  the  same  gift  or  con- 
veyance, an  estate  is  limited,  either  mediately  or 
immediately,  to  his  heirs  in  fee  or  in  tail,  the  words 
*'  the  heirs  "  are  words  of  limitation  of  the  estate  of 
the  ancestor.  The  heir,  if  he  should  take  any  interest, 
must  take  as  heir  by  descent  from  his  ancestor ;  for  he 

(0  Litt.  8.  719;  Co.  Litt  876  b. 
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is  not  constituted,  by  the  words  of  the  gift  or  con- 
veyance, a  purchaser  of  any  separate  and  independent 
estate  for  himself. 

Ancestor  need  The  rule,  it  wiU  be  observed,  requires  that  an  estate 
estote*l[orThe  ^*  freehold  merely  should  be  taken  by  the  ancestor, 
\yhoie  of  his  and  not  necessarily  an  estate  for  the  whole  of  his  own 
life  or  in  tail.  In  the  examples  we  have  given,  the 
ancestor  has  had  an  estate  at  least  for  his  own  life, 
and  the  enjoyment  of  the  lands  by  other  parties 
has  postponed  the  enjoyment  by  his  heirs.  But  the 
ancestor  himself,  as  well  as  his  heirs,  may  be  deprived 
of  possession  for  a  time;  and  yet  an  estate  in  fee 
simple  or  fee  tail  may  be  effectually  vested  in  the 
ancestor,  subject  to  such  deprivation.  For  instance, 
suppose  lands  to  be  given  to  A.,  a  widow,  during  her 
life,  provided  she  continue  a  widow  and  unmarried, 
and  after  her  marriage,  to  £.  and  his  heirs  during  her 
life,  and  after  her  decease,  to  her  heirs.  Here,  A. 
has  an  estate  in  fee  simple,  subject  to  the  remainder 
to  B.  for  her  life,  expectant  on  the  event  of  her 
marrying  again  (m).  For  to  apply  to  this  case  the 
same  reasoning  as  to  the  former  ones,  A.  has  still  an 
estate  to  her  and  to  her  heirs.  She  has  the  freehold 
or  feudal  possession,  and,  after  her  decease,  her  heirs 
are  to  have  the  same.  It  matters  not  to  them  that  a 
stranger  may  take  it  for  a  while.  The  terms  of  the 
gift  declare  that  what  was  once  enjoyed  by  the 
ancestor  shall  afterwards  be  enjoyed  by  the  heirs  of 
such  ancestor.  These  very  terms  then  make  an  estate 
in  fee  simple,  with  all  its  incidental  powers  of  aliena- 
tion, controlled  only  by  the  rights  of  B.  in  respect  of 
the  estate  conferred  on  him  by  the  same  gift. 

Where  the  But  if  the  ancestor  should  take  no  estate  of  freehold 

no^state  of  ^^  under  the  gift,  but  the  land  should  be  granted  only  to 

freehold. 

{n)  Curtis  v.  Price,  12  Ves.  89. 
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his  heirs,  a  very  different  effect  would  be  produced. 
In  such  a  case  a  most  material  part  of  the  definition 
of  an  estate  in  fee  simple  would  be  wanting.  For  an 
estate  in  fee  simple  is  an  estate  given  to  a  man  and 
his  heirs,  and  not  merely  to  the  heirs  of  a  man.  The 
ancestor,  to  whose  heirs  the  lands  were  granted,  would 
accordingly  take  no  estate  or  interest  by  reason  of  the 
gift  to  his  heirs.  But  the  gift,  if  it  should  ever  take 
effect,  would  be  a  future  contingent  estate  for  the 
person  who,  at  the  ancestor's  decease,  should  answer 
the  description  of  heir  to  his  freehold  estates.  The 
gift  would  accordingly  fall  within  the  class  of  future 
estates,  of  which  an  explanation  is  endeavoured  to  be 
given  in  the  next  chapter  (x). 

(x)  The  most  concise  account  that  given  by  Mr.  Watkins  in 

of  the  rule   in   Shelley's   case,  his    Essay     on     the    Law     of 

together  with  the  principal  dis-  Descents,  pp.  154  sq.  (194,  4th 

tinctions  which  it  involves,  is  ed.). 
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CHAPTEE  II. 

OF  A   CONTINGENT  REMAINDER. 

Hitherto  we  have  observed  a  very  extensive  power 
of  alienation  possessed  by  a  tenant  in  fee  simple.  He 
might  make  an  immediate  grant,  not  of  one  estate 
merely,  or  two,  but  of  as  many  as  he  might  please, 
provided  he  ascertained  the  order  in  which  his  grantees 
were  to  take  possession  (a).  This  power  of  alienation, 
it  will  be  observed,  might  in  some  degree  render  less 
easy  the  alienation  of  the  land  at  a  future  time  ;  for,  it 
is  plain  that  no  sale  could  be  made  of  an  unincumbered 
estate  in  fee  simple  in  the  lands,  unless  every  owner 
of  each  of  these  estates  would  concur  in  the  sale,  and 
convey  his  individual  interest,  whether  he  were  the 
particular  tenant,  or  the  owner  of  any  one  of  the 
estates  in  remainder  (b).  But  if  all  these  owners  were 
to  concur,  a  valid  conveyance  of  an  estate  in  fee  simple 
Vested  re-  could  at  any  time  be  made.  The  exercise  of  the  power 
not^remierthe  ^*  aUenation  in  the  creation  of  vested  remainders,  did 
land  inaiien-  not,  therefore,  withdraw  the  land  for  a  moment  from 
that  constant  liability  to  complete  alienation,  which  it 
has  been  the  sound  policy  of  modem  law  as  much  as 
possible  to  encourage. 

But,  great  as  is  the  power  thus  possessed,  the  law 

has  granted  to  a  tenant  in  fee  simple,  and  to  every 

other  owner  to  the  extent  of  his  estate,  a  greater 

Future  power    still.     For,    it    enables  him,    under    certain 

estates. 

(a)  Ante,  pp.  318—821.  (6)  See  antCy  p.  115. 
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restrictions,  to  grant  estates  to  commence  in  interest, 
and  not  in  possesion  merely,  at  a  future  time.  So 
that  during  the  period  which  may  elapse  before  the 
commencement  of  such  estates,  the  land  may  be 
withdrawn  from  its  former  liabiUty  to  complete 
alienation,  and  be  tied  up  for  the  benefit  of  those 
who  may  become  the  owners  of  such  future  estates. 
The  power  of  alienation  is  thus  allowed  to  be  exercised 
in  some  degree  to  its  own  destruction.  For,  till  such 
future  estates  come  into  existence,  they  may  have  no 
owners  to  convey  them.  Of  these  future  estates  there  Two  kinds. 
are  two  kinds,  a  contingent  remainder,  and  an 
executory  interest.  The  former  is  allowed  to  be 
created  by  any  mode  of  conveyance.  The  latter  can 
arise  only  by  the  instrumentality  of  a  will,  or  of  a  use 
executed,  or  made  into  an  estate  by  the  Statute  of 
Uses.  The  nature  of  an  executory  interest  will  be 
explained  in  the  next  chapter.  The  present  will  be 
devoted  to  contingent  remainders  (c). 

The  simplicity  of  the  common  law  allowed  of  the  Contingent 
creation  of  no  other  estates  than  particular  estates,  were 
followed  by  the  vested  remainders,  which  have  already  f^g^*^^^ 
occupied  our  attention.     A  contingent  remainder — a 
remainder  not  vested,  and  which  never  might  vest, — 
was  long  regarded  as  illegal.    Down  to  the  reign  of 
Henry  VI.  not  one  instance  is  to  be  found  of  a  con- 
tingent remainder  being  held  valid  (d).      The  early 
authorities  on  the  contrary  are  rather  opposed  to  such 

(c)  Contingent  remainders  were  appears  to  be  in  favour  of  the 

abolished  by  stat.  7  &  8  Vict.  antiquity     of     contingent     re- 

c.  76,  8.  8,  but  were  revived  by  mainders.     See  Third  Report  of 

stat.  8  &  9  Vict.  c.  106,  s.  1,  by  Real    Property   Commissioners, 

which  the  former  Act,  so  far  as  it  p.  23;  1  Steph.  Com.  616,  n.  (c), 

abolished  contingent  remainders,  8th  ed.  And  an  attempt  to  create 

was  repealed  as  from  the  time  of  a  contingent  remainder  appears 

its  taking  effect.  in  an  undated  deed  in  Mad.  Form. 

(cf)  The  reader  should  be  in-  Angl.,  No.  585,  p.  305.    See,  too, 

formed    that    this    assertion  is  Bract,  fo.  13  a;  Fleta,  fo.  179; 

grounded  only  on  the  author's  Britton  (ed.  Nichols)  i.  281  and 

researches.   The  general  opinion  n.  (k)^  and  Introd.  Ix. — Ixiii. 
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Gift  to  A.  for 
life  with  re- 
mainder to 
the  right  heirs 
of  J.  S. 


a  conclusion  (e).  And,  at  a  later  period,  the  authority 
of  Littleton  is  express  (/),  that  every  remainder,  which 
beginneth  by  a  deed,  must  be  in  him  to  whom  it  is 
limited,  before  livery  of  seisin  is  made  to  him  who  is 
to  have  the  immediate  freehold.  It  appears,  however, 
to  have  been  adjudged,  in  the  reign  of  Henry  VI.,  that 
if  land  be  given  to  a  man  for  his  life,  with  remainder 
to  the  right  heirs  of  another  wlio  is  living,  and  who 
afterwards  dies,  and  then  the  tenant  for  life  dies,  the 
heir  of  the  stranger  shall  have  this  land;  and  yet  it 
was  said  that,  at  the  time  of  the  grant,  the  remainder 
was  in  a  manner  void(^).  This  decision  ultimately 
prevailed.  And  the  same  case  is  accordingly  put  by 
Perkins,  who  lays  it  down,  that  if  land  be  leased  to  A. 


(e)  Y.  B.  11  Hen.  IV.  74,  pi.  14 ; 
in  which  case,  a  remainder 
to  the  right  heirs  of  a  man  who 
was  dead  before  the  remainder 
icas  limited^  was  held  to  vest 
by  purchase  in  the  person  who 
was  heir.  But  it  was  said  by 
Hankey,  J.,  that  if  a  gift  were 
made  to  one  for  his  life,  with 
remainder  to  the  right  heirs  of  a 
man  who  was  living^  the  re- 
mainder would  be  void,  because 
the  fee  ought  to  pass  immediately 
to  him  to  whom  it  was  limited. 
Note,  also,  that  in  Mandcville*s 
case  (Co.  Litt.  26  b),  which  is  an 
ancient  case  of  the  heir  of  the 
body  taking  by  purchase,  the 
ancestor  was  dead  at  the  time  of 
the  gift.  The  cases  of  rents  are 
not  apposite,  as  a  diversity  was 
long  taken  between  a  grant  of  a 
rent  and  a  conveyance  of  the 
freehold.  The  decision  in  H. 
7  Hen.  IV.  6  b,  pi.  2,  cited  in 
Archer's  ca^e  (1  Rep.  66  b),  was 
on  a  case  of  a  rent-charge.  The 
authority  of  P.  11  Rich.  II.  Fitz. 
Abr.  tit.  Detinue,  46,  which  is 
cited  in  Archer*s  case  (1  Rep. 
67  a),  and  in  Chudleigh's  case 
(1  Rep.  135  b),  as  well  as  in  the 
margin  of  Go.  Litt.  878  a,  is 
merely  a  statement  by  the  judge 
of  the  opinion  of  the   counsel 


against  whom  the  decision  was 
made.  It  nms  as  follows: — 
••Cherton  to  Rykhil— You  think 
{voiis  quides)  that  inasmuch  as 
A.  S.  was  living  at  the  time  of 
the  remainder  being  limited, 
that  if  he  was  dead  at  the  time 
of  the  remainder  falling  in,  and 
had  a  right  heir  at  the  time  of 
the  remainder  falling  in,  that 
the  remainder  would  be  good 
enough  ?  Rykhil — Yes,  Sir. — 
And  afterwards  in  Trinity  Term, 
judgment  was  given  in  favour  of 
Wad  [the  opposite  counsel]: 
qitod  nota  bene.'* 

It  is  curious  that  so  much 
pains  should  have  been  taken  by 
modem  lawyers  to  explain  the 
reasons  why  a  remainder  to  the 
heirs  of  a  person  who  takes  a 
prior  estate  of  freehold,  should 
not  have  been  held  to  be  a  con- 
tingent remainder  (see  Feame 
C.  R.  83  8q.)y  when  the  construc- 
tion adopted  (subsequently  called 
the  rule  in  Shelley's  case)  was 
decided  on  before  contingent 
remainders  were  allowed. 

(/)  Litt^  8.  721;  see  also  M. 

He 


27 


len.  VIII. 


24  a,  pi.  2. 
(g)  Year  Book,  9  Hen.  VI.  24  a ; 


H.  82  Hen.  WI.  Fitz.  Abr. 
Feoffments  and  Faits,  d9. 


tit. 
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for  life,  the  remainder  to  the  right  heirs  of  J,  S.,  who 
is  alive  at  the  time  of  the  lease,  this  remamder  is 
good,  because  there  is  one  named  in  the  lease  (namely, 
A.  the  lessee  for  life),  who  may  take  immediately  in 
the  beginning  of  the  lease  (A).  This  appears  to  have 
been  the  first  instance  in  which  a  contingent  remainder 
was  allowed.  In  this  case  J.  S.  takes  no  estate  at  all; 
A.  has  a  life  interest;  and,  so  long  as  J.  S.  is  living, 
the  remainder  in  fee  does  not  vest  in  any  person  mider 
the  gift;  for  the  maxim  is  nemo  est  hares  viventis, 
and  J.  S.  being  alive,  there  is  no  such  person  living 
as  his  heir.  Here,  accordingly,  is  a  future  estate, 
which  will  have  no  existence  until  the  decease  of 
J.  S.;  if,  however,  J.  S.  should  die  in  the  lifetime  of 
A.,  and  if  he  should  leave  an  heir,  such  heir  will  then 
acquire  a  vested  remainder  in  fee  simple,  expectant 
on  A.'s  life  interest.  But,  until  these  contingencies 
happen  or  fail,  the  limitation  to  the  right  heirs  of 
J.  S.  confers  no  present  estate  on  any  one,  but  merely 
gives  rise  to  the  prospect  of  a  future  estate,  and 
creates  an  interest  of  that  kind  which  is  known  as  a 
contingent  remainder  (i). 

When  contingent  remainders  began  to  be  allowed.  What  be- 
a  question  arose,  which  is  yet  scarcely  settled,  what  inheritance 
becomes  of  the  inheritance,  in  such  a  case  as  this,  ^^^^^^0^0 
during  the  life  of  J.  S.  ?    A.,  the  tenant  for  life,  has  happens. 
but  a  life  interest;  J.  S.  has  nothing,  and  his  heir  is 
not  yet  in  existence.    The  ancient  doctrine,  that  the 
remainder  must  vest  at  once  or  not  at  all,  had  been 

(h)  Perk.  s.  52.  gift  be  made  after  the  81st  of   A  ^f t  to  the 

(t)  3  Bep.  20  a,  in  Boraston's  December,  1838,  or  by  the  wiU   heirs  of  a  man 

case.    The  gift  to  the  heirs  of  of  a  testator  who  shall  have  died   confers  a  fee 

J.  S.  has  been  determined  to  be  after  that    day,  the   land  will  simple  on  hin 

sufficient  to  confer  an  estate  in  descend,  on  the  decease  of  the   heir, 

fee  simple  on  the  person  who  heir  intestate,  not  .to  his  heir, 

may  be  his  heir,  without  any  but  to  the  next  heir  of  J.  S.,  in 

additional  limitation  to  the  heirs  the  same  manner  as  if  J.  S.  had 

of  such  heir;  2  Jarm.  Wills,  61,  been  first  entitled  to  the  estate; 

62,  4th  ed.     If,  however,  the  stat.  3  &  4  Will.  IV.  c.  106,  s.  4. 
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In  Lord 
Coke's  time 
contingent 
remainders 
were  well 
established. 
The  doctrine 
now  settled. 
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broken  in  upon^  but  the  judges  could  not  make  up 
their  minds  also  to  infringe  on  the  corresponding  rule, 
that  the  fee  simple  must,  on  every  feofi&nent  which 
confers  an  estate  in  fee,  at  once  depart  out  of  the 
feoffor.  They,  therefore,  sagely  reconciled  the  rule 
which  they  left  standing  to  the  contingent  remainders 
which  they  had  determined  to  introduce,  by  affirming 
that,  during  the  contingency,  the  inheritance  was 
either  in  abeyance,  or  in  gremio  legis  or  else  in 
nnbibu8(k).  Modem  lawyers,  however,  venture  to 
assert,  that  what  the  grantor  has  not  disposed  of 
must  remain  in  him,  and  cannot  pass  from  him  until 
there  exists  some  grantee  to  receive  it  (Z).  And  when 
the  gift  is  by  way  of  use  under  the  Statute  of  Uses, 
there  is  no  doubt  that,  until  the  contingency  occurs, 
the  use,  and  with  it  the  inheritance,  result  to  the 
grantor.  So,  in  the  case  of  a  will,  the  inheritance, 
until  the  contingency  happens,  descends  to  the  heir  of 
the  testator,  unless  disposed  of  by  a  residuary  or 
specific  devise  (m). 

But  whatever  difficulties  may  have  beset  the  depar- 
ture from  ancient  rules,  the  necessities  of  society 
required  that  future  estates,  to  vest  in  unborn  or 
unascertained  persons,  should  under  certain  circum- 
stances be  allowed.  And,  in  the  time  of  Lord  Coke,  the 
validity  of  a  gift  in  remainder  to  become  vested  on 
some  future  contingency,  was  well  established.  Since 
his  day  the  doctrine  of  contingent  remainders  has 
gradually  become  settled;  so  that,  notwithstanding  the 
uncertainty  still  remaining  with  regard  to  one'  or  two 
points,  the  whole  system  now  presents  a  beautiful 
specimen  of  an  endless  variety  of  complex  cases,  all 


(k)  Co.  Litt.  342  b ;  1  P.  Wms. 
515,  516;  Bac.  Abr.  Remainder 
and  Reversion  (c). 

(Z)  Feame  C.  R,  861.  See, 
however,  2  Prest.  Abst.  100— 
107,  where  the  old  opinion  is 


maintained. 

(m)  Feame  C.  R.  351 ;  Egerton 
V.  Massey,  3  C.  B.,  N.  S.  358; 
Williams  on  Settlements,  207 — 
210;  Re  Frost,  43  Ch.  D.  246. 
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reducible  to  a  few  plain  and  simple  principles.     To 

this  desirable  end  the  masterly  treatise  of  Mr,  Fearne  Mr.  Fearne's 

on  this  subject  (n)  has  mainly  contributed. 


treatise. 


Let  us  now  obtain  an  accurate  notion  of  what  a 
contingent  remainder  is,  and,  afterwards,  consider  the 
rules  which  are  required  to  be  observed  in  its  creation. 
We  have  already  said  that  a  contingent  remainder  is  Definition  of 
a  future  estate.  As  distinguished  from  an  executory  rer^nder^' 
interest,  to  be  hereafter  spoken  of,  it  is  a  future  estate, 
which  waits  for  and  depends  on  the  determination  of 
the  estates  which  precede  it.  But,  as  distinguished 
from  a  vested  remainder,  it  is  an  estate  in  remainder, 
which  is  not  ready,  from  its  commencement  to  its  end, 
to  come  into  possession  at  any  moment  when  the  prior 
estates  may  happen  to  determine.  For  if  any  contin- 
gent remainder  should,  at  any  time,  become  thus  ready 
to  come  into  immediate  possession  whenever  the  prior 
estates  may  determine,  it  will  then  be  contingent  no 
longer,  but  will  at  once  become  a  vested  remainder  (o). 
For  example,  suppose  that  a  gift  be  made  to  A.,  a  Example. 
bachelor,  for  his  life,  and  after  the  determination  of 
that  estate,  by  forfeiture  or  otherwise  in  his  lifetime, 
to  B.  and  his  heirs  during  the  life  of  A.,  and  after  the 
decease  of  A.,  to  the  eldest  son  of  A.,  and  the  heirs  of 
the  body  of  such  son.  Here  we  have  two  remainders, 
one  of  which  is  vested,  and  the  other  contingent.  The 
estate  of  B.  is  vested  (p).  Why?  Because,  though 
it  be  but  a  small  estate,  yet  it  is  ready  from  the  fir^t, 
and|  so  long  as  it  lasts,  continues  ready  to  come  into 
possession,  whenever  A.'s  estate  may  happen  to  deter- 
mine.    There  may  be  very  little  doubt  but  that  A. 

{n)  Fearne's    Essay    on    the  volume,  appended  by  the  learned 

Learning    of    Contingent    Be-  editor,     Mr.     Josiah     William 

mainders  and  Executory  Devises.  Smith. 
The  last  edition  of  this  work  has  (o)  See  anUj  p.  821. 

been  rendered  valuable  by  an  {p)  Fearne    G.   R.  pp.  7  n, 

original  view  of  executory  in-  825. 
terests,  contained  in  a  second 
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will  commit  no  forfeiture,  but  will  hold  the  estate  as 
long  as  he  lives.  But,  if  his  estate  should  determine 
the  moment  after  the  grant,  or  at  any  time  whilst  BJs 
estate  lastSy  there  is  B.  quite  ready  to  take  possession. 
B.'s  estate,  therefore,  is  vested.  But  the  estate  tail  to 
the  eldest  son  of  A,  is  plainly  contingent.  For  A., 
being  a  bachelor,  has  no  son ;  and,  if  he  should  die 
without  one,  the  estate  tail  in  remainder  will  not  be 
ready  to  come  into  possession  immediately  on  the 
determination  of  the  particular  estates  of  A.  and  B. 
Indeed,  in  this  case  there  will  be  no  estate  tail  at  all. 
But  if  A.  should  marry  and  have  a  son,  the  estate  tail 
will  at  once  become  a  vested  remainder ;  for,  so  long  as 
it  lasts,  that  is,  so  long  as  the  son  or  any  of  the  son's 
issue  may  live,  the  estate  tail  is  ready  to  come  into 
immediate  possession  whenever  the  prior  estates  may 
determine,  whether  by  A.'s  death,  or  by  B.'s  forfeiture, 
supposing  him  to  have  got  possession  (7).  It  will  be 
observed  that  here  there  is  an  estate,  which,  at  the 
time  of  the  grant,  is  future  in  interest,  as  well  as  in 
possession ;  and  till  the  son  is  bom,  or  rather  till  he 
comes  of  age,  the  lands  are  tied  up,  and  placed  beyond 
the  power  of  complete  alienation.  This  example  of  a 
contingent  remainder  is  here  given  as  by  far  the  most 
usual,  being  that  which  occurs  every  day  in  the  settle- 
ment of  landed  estates. 

Principal  rule       q{  ^Yib  rules  required  for  the  creation  of  a  contingent 

tion  of  a         remainder  the  first  and  principal  is,  that  the  seisin,  or 

remarnder!      feudal  possession,  must  never  be  without  an  owner ; 

and  this  rule  is  sometimes  expressed  as  follows,  that 

every  contingent  remainder  of  an  estate  of  freehold 

must  have  a  particular  estate  of  freehold  to  support 

ri°t^*^°fV^*°   it  (r).     The  ancient  law  regarded  the  feudal  possession 

fer  of  the        of  lands  as  a  matter  the  transfer  of  which  ought  to  be 

(g)  See  ante,  pp.  820,  821.  (r)  1  Rep.  180  a,  134 b,  138  a; 

2  Bl.  Comm.  171. 
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notorious  ;  and  it  accordingly  forbade  the  conveyance  feudal  posses- 

of  any  estate  of  freehold  by  any  other  means  than  an  ^^^°* 

immediate  delivery  of   the  seisin,  accompanied  by 

words,  either  written  or  openly  spoken,  by  which  the 

owner  of  the  feudal  possession  might  at  any  time 

thereafter  be  known  to  all  the  neighbourhood.     If,  on 

the  occasion  of  any  feoffment,  such  feudal  possession 

was  not  at  once  parted  with,  it  remained  for  ever  with 

the  grantor.     Thus  a  feoffment,  or  any  other  con-  Example,  a 

veyance  of  a  freehold,  made  to-day  to  A.,  to  hold  from  ^.''J^dTy  to 

to-morrow,  would  be  absolutely  void,  as  involving  a  hold  from 

contradiction.    For  if  A.  is  not  to  have  the  seisin  till    ^'^^"^'^' 

to-morrow,  it  must  not  be  given  him  till  then  («).     So 

if,  on  any  conveyance,  the  feudal  possession  were  given 

to  accompany  any  estate  or  estates  less  than  an  estate 

in  fee  simple,  the  moment  such  estates,  or  the  last  of 

them,  determined,  such  feudal  possession  would  again 

revert  to  the  grantor,  in  right  of  his  old  estate,  and 

could  not  be  again  parted  with  by  him,  without  a  fresh 

conveyance  of  the  freehold.    Accordingly,  suppose  a  To  A.  for  life, 

feoffment  to  be  made  to  A.  for  his  life,  and  after  his  decease^and^ 

decease  and  one  day,  to  B.  and  his  heirs.     Here,  the  one  day,  to  B. 

moment  that  A.'s  estate  determines  by  his  death,  the 

feudal  possession,  which  is  not  to  belong  to  B.  till  one 

day  afterwards,  reverts  to  the  feoffor,  and  cannot  be 

taken  out  of  him  without  a   new    feoffment.     The 

consequence  is,   that '  the  gift  of  the  future  estate, 

intended  to  be  made  to  B.,  is  absolutely  void.     Had 

it  been  held  good,  the  feudal  possession  would  have 

been  for  one  day  without  any  owner ;  or,  in  other 

words,  there  would  have  been  a  so-called  remainder 

of  an  estate  of  freehold,  without  a  particular  estate  of 

freehold  to  support  it.     Let  us  now  take  the  case  we  To  A.  for  his 

have  before  referred  to,  of  an  estate  to  A.,  a  bachelor,  hfg  deceaM^to 

for  his  life,  and  after  his  decease  to  his  eldest  son  in  his  eldest  son 

tail.     In  this  case  it  is  evident,  that  the  moment  A.'s  ^^  ^* ' 

(«}  Buckler's  case,  2  Rep.  55;  5  Bep.  94  b;  2  Bl.  Conun.  166. 
W.R.P.  Z 


338 


OF   INCORPOREAL  HEREDITAMENTS. 


Example. 


estate  determines  by  his  death,  his  son,  if  living, 
must  necessarily  be  ready  at  once  to  take  the  feudal 
possession  in  respect  of  his  estate  tail.  The  only  case 
in  which  the  feudal  possession  could,  under  such  a 
limitation,  ever  be  without  an  owner,  at  the  time 
of  A.'s  decease,  would  be  that  of  the  mother  being 
then  enceinte  of  the  son.  In  such  a  case  the  feudal 
possession  would  be  evidently  without  an  owner,  until 
the  birth  of  the  son ;  and  such  posthumous  son  would 
accordingly  lose  his  estate,  were  it  not  for  a  special 
provision  which  has  been  made  in  his  favour.  In  tlie 
reign  of  William  III.  an  Act  of  Parliament  (t)  was 
passed  to  enable  posthumous  children  to  take  estates, 
as  if  born  in  their  father's  lifetime.  And  the  law  now 
considers  every  child  en  ventre  aa  inere  as  actually 
born,  for  the  purpose  of  taking  any  benefit  to  which, 
if  born,  it  would  be  entitled  (k). 

As  a  corollary  to  the  rule  above  laid  down,  arises 
another  proposition,  frequently  itself  laid  down  as  a 
distinct  rule,  namely,  that  every  contingent  remainder 
must  vest,  or  become  an  actual  estate,  during  the  con- 
tinuance of  the  particular  estate  which  supports  it,  or 
eo  instanti  that  such  particular  estate  determines ; 
otherwise  such  contingent  remainder  will  fail  altogether » 
and  can  never  become  an  actual  estate  at  all.  Thus, 
suppose  lands  to  be  given  to  A.  for  his  life,  and  after 
his  decease  to  such  son  of  A.  as  shall  first  attain  the 
age  of  twenty-four  years.  As  a  contingent  remainder 
the  estate  to  the  son  is  well  created  (x) ;  for  the  feudal 
seisin  is  not  necessarily  left  without  an  owner  after  A.'s 
decease.  If,  therefore,  A.  should,  at  his  decease,  have 
a  son  who  should  then  be  twenty-four  years  of  age  or 
more,  such  son  will  at  once  take  the  feudal  possession 


A  contingent 
remainder 
must  vest 
daring  the 
particular 
estate,  or  eo 
instanti  that 
it  determines. 


(/)  Stat.  10  &  11  Will.  III.  c.  16. 

(«)  Doe  V.  Clarke,  2  H.  Bl. 
399 ;  3  R.  R.  480 ;  Blackburn  v. 
Stables,  2  V.  &  B.  367  ;  13  R.  R. 
120;  Mogg  v.  Mogg,  1  Mer.  654 ; 


15  R.  R.  185 ;  Trower  v.  Butts,  1 
S.  &  S.  181 ;  Re  Burrows,  1895^ 
2  Ch.  497. 

(or)  2  Prest.  Abst.  148. 
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b3'  reason  of  the  estate  in  remainder  which  vested  in 
him  the  moment  he  attained  that  age.  In  this  case 
the  contingent  remainder  has  vested  during  the  con- 
tinuance of  the  particular  estate.  But  if  there  should 
be  no  son,  or  if  the  son  should  not  have  attained  the 
prescribed  age  at  his  father's  death,  the  remainder  will 
fail  altogether  (y).  For  the  feudal  possession  will  then 
immediately  on  the  father's  decease,  revert,  for  want 
of  another  owner,  to  the  person  who  made  the  gift  in 
right  of  his  reversion.  And,  having  once  reverted,  it 
cannot  now  belong  to  the  Eon,  without  the  grant  to 
him  of  some  fresh  estate  by  means  of  some  other  con- 
veyance. An  Act  of  1877  (-?),  however,  now  saves  from  Exception 
the  operation  of  this  rule  every  contingent  remainder,  ^  -^^rj^'  ^^^ 
which  has  been  created  by  any  instrument  executed  or 
will  republished  on  or  after  the  2nd  of  August,  1877, 
and  which  would  have  been  valid^  if  originally  created 
as  a  shifting  use  or  executory  devise.  For  such  con- 
tingent remainders  shall  be  capable  of  taking  effect, 
notwithstanding  that  the  particular  estate  determine 
before  the  contingent  remainder  vests.  We  will  defer 
the  explanation  of  the  exact  point  of  this  enactment, 
until  we  have  seen  what  limitations  may  take  effect  as 
shifting  uses  or  executory  devises. 

A  contingent  remainder  cannot  be  made  to  vest  Events  on 

on  any  event  which  is  illegal,  or  coiitra  bonos  mores,  tingent^re-^ 

Accordingly  no  such  remainder  can  be  given  to  a  child  ™^^f  f  J  °^*y 
who  may  be  hereafter  born  out  of  wedlock.     But  this 
can  scarcely  be  said  to  be  a  rule  for  the  creation  of 

(y)  Festing  v.  Allen,  12  M.  &  W.  Price  v.  Hall,  L.  R.  6  Eq.  399 ; 

279 ;  5  Hare,  678.    See  however  Perceval  v.  Perceval,  L.  R.  9  Eq. 

as  to  this  case,  Riley  v.  Qamett,  886  ;  Re  EddeVs    Trust,  L.  R. 

3  De  G.  &  S.  629;   Browne  \.  11    Eq.    659;     Brackenbury    v. 

Browne,  8  Sm.  &  Giff.  568,  qy.  ?  Gibbons,  2  Ch.  Div.  417  ;  Cww- 

Be  Mid  Kent  Railway  Act,  1856,  liffe  v.  Branker,  3  Ch.  Div.  393. 
Ex    parte   Styan,    John.    887  ;  (z)  Stat.  40  &  41  Vict.  c.  83 ; 

Holmes  v.  Prescott,  10  Jur.  N.  S.  as  to   which   see   Williams  on 

607 ;   12  W.  R.  686 ;  Rhodes  v.  Seisin,  Appx.  B. 
^hitehead,  2    Dr.  &  Sm.   682; 

z2 


not  vest. 
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Possibility  on 
a  possibility. 


Scholastic 
logic. 


^   \  J-       Examples  of 
^  /^  common  and 

J  double  possi- 

bilities. 


contingent  remainders.  It  is  rather  a  part  of  the 
general  policy  of  the  law  in  its  discouragement  of  vice. 
In  the  reports  of  Lord  Coke,  however,  a  rule  is  laid 
down  of  which  it  may  be  useful  to  take  some  notice, 
namely,  that  the  event  on  which  a  remainder  is  to 
depend  must  be  a  common  possibility,  and  not  a  double 
possibility,  or  a  possibility  on  a  possibility,  which  the 
law  will  not  allow  (a).  This  rule,  though  professed  to 
be  founded  on  former  precedents,  is  not  to  be  found  in 
any  of  the  cases  to  which  Lord  Coke  refers,  in  none 
of  which  do  either  of  the  expressions  **  possibility  on 
a  possibility,"  or  "  double  possibility,"  occur.  It 
appears  to  owe  its  origin  to  the  mischievous  scholastic 
logic  which  was  then  rife  in  our  courts  of  law,  and  of 
which  Lord  Coke  had  so  high  an  opinion  that  he 
deemed  a  knowledge  of  it  necessary  to  a  complete 
lawyer  (b).  The  doctrine  is  indeed  expressly  introduced 
on  the  authority  of  logic: — "as  the  logician  saith, 
'potentia  est  duplex,  remota  et  propinqua'  "  (c).  This 
logic,  so  soon  afterwards  demolished  by  Lord  Bacon, 
appears  to  have  left  behind  it  many  traces  of  its 
existence  in  our  law ;  and  perhaps  it  would  be  found 
that  some  of  these  artificial  and  technical  rules  which 
have  most  annoyed  the  judges  of  modem  times  (rf) 
owe  their  origin  to  this  antiquated  system  of  endless 
distinctions  without  solid  differences.  To  show  how 
little  of  practical  benefit  could  ever  be  derived  from 
the  distinction  between  a  common  and  a  double  possi- 
bility, let  us  take  one  of  Lord  Coke's  examples  of  each. 
He  tells  us  that  the  chance  that  a  man  and  a  woman, 
both  married  to  different  persons,  shall  themselves 
marry  one  another,  is  but  a  common  possibility  (e). 
But  the  chance  that  a  married  man  shall  have  a  son 
named  Geoffrey  is  stated  to  be  a  double  or  remote 

(a)  2  Rep.  51  a;  10  Rep.  50  b. 

(b)  Preface  to  Co.  Litt.  p.  37. 

(c)  2  Rep.  51  a. 
(a)  Such  as  the  rule  in  Dum- 


por's  case,  4  Rep.  119. 

(e)  10  Rep.  50  b;    Y.  B.  15 
Hen.  Vn.  10  b,  pi.  16. 
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possibility  (/).    Whereas  it  is  evident  that  the  latter  j  ^wi-v^*tfi^  "^X- 
event  is  at  least  quite  as  likely  to  happen  as  the  former.  •.  ^  «l«ulM*  W^vWU^^ 
And  if  the  son  were  to  get  an  estate  from  being  named     ?*V*^  J^lv^JL*^ 
Geoffrey,  as  in  the  case  put,  there  can  be  very  little     'T^^  ^^^^ 
doubt  but  that  Geoffrey  would  be  the  name  given  to 
the  first  son  who  might  be  born05f).    Eespect  to  the 
memory  of  Lord  Coke  has  long  kept  on  foot  in  our 
law  books  (h)  the  rule  that  a  possibility  on  a  possibility 
is  not  allowed  by  law  in  the  creation  of  contingent 
remainders.    But  the  authority  of  this  rule  has  long 
been   declining  (i),   and   a  very  learned  judge,  now 
deceased,  declared  plainly  that  it  was  abolished  {k). 

But  although  the  doctrine  of  Lord  Coke,  that  there 
can  be  no  possibility  on  a  possibility,  has  ceased  to 
govern  the  creation  of  contingent  remainders,  there 
are  yet  rules  by  which  these  remainders  are  restrained 
within  due  bounds,  and  prevented  from  keeping  the 
lands,  which  are  subject  to  them,  for  too  long  a  period 
beyond  the  reach  of  alienation.  These  rules  are 
closely  connected  with  the  rule  introduced  to  effect  the 
same  object  in  the  case  of  executory  interests.     It  will 

(/)  2  Rep.  51  b.  endeavoured  to  support  his  de- 

(g)  The  true  ground  of  the  de-  cision  by  an  application  of  the 

ci8ionintheoldcase(10Edw.IIL  rule  against  double  possibilities 

45),  to  which  Lord  Coke  refers,  in  its  native  simplicity.    But  it 

was  no  doubt,  as  suggested  by  is  respectfully  submitted  that  the 

Mr.  Preston,  1  Prest.  Abst.  128,  language  used  in  this  case  is  open 

that  the  gift  was  made  to  Geoffrey  to  the  criticism  applied  by  Mr. 

the  son,  as  though  he  were  living,  Butler  (Feame  C.  R.  251  n.,  9th 

when  in  fact  there  was  then  no  ed.)  to  Lord  Coke's  remarks ;  and 

such  person.    And  see  Gray,  Bule  that  the  other  ground,  on  which 

against     Perpetuities     (Boston,  Lord  Justice  Kay  founded  his 

1886),  81—88.  decision,  is  the  sounder.     The 

(Ji)  2    Black.     Comm.     170  ;  history  of  this  supposed  rule  is 

Feame  C.  R.  262.  admirably  stated  in  Mr.  J.  C. 

(i)  See  3rd  Rep.  of  Real  Prop.  Gray's  Rule  against  Perpetuities 

Commrs.  p.  29 ;   1  Prest.  Abst.  (Boston,  1886),  pp.  80—86,  185, 

128,  129.  139,  140.     It  is  there  shown  to 

(k)  Lord  St.  Leonards,  in  Cole  be  a  conceit  of  Lord  Chief  Justice 

V.  Sewellf  2  Conn.  &  Laws.  344  ;  Popham's,  which  was  repudiated 

4  Dru.  &  Warr.  1,  82 ;  affirmed,  by  Lord  Coke  himself   and  by 

2  H.  L.  C.  186.    In  Re  Frost,  48  Lord  Nottingham  ;   see  1  Rolle 

Ch.  D.  246,  258,  however,  Lord  Rep.  321 ;  3  Ch.  Ca.  29. 
Justice  (then  Mr.  Justice)  Kay 
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The  expect- 
ant owner  of 
a  contingent 
remainder 
may  be  now 
living. 

Example. 


A  possibility. 

A  contingent 
remainder 
could  not  be 
conveyed  by 
deed, 


but  miffht  be 
released. 


therefore  be  more  convenient  to  postpone  their  con- 
sideration until  some  explanation  of  such  interests  has 
been  given* 

Though  a  contingent  remainder  is  an  estate  which, 
if  it  arise,  must  arise  at  a  future  time,  and  will  then 
belong  to  some  future  owner,  yet  the  contingency 
may  be  of  such  a  kind,  that  the  future  expectant 
owner  may  be  now  living.  For  instance,  suppose  that 
a  conveyance  be  made  to  A.  for  his  life,  and  if  C.  be 
living  at  his  decease,  then  to  B.  and  his  heirs.  Here 
is  a  contingent  remainder,  of  which  the  future  ex- 
pectant owner  may  be  now  living.  The  estate  of  B.  is 
not  a  present  vested  estate,  kept  out  of  possession 
only  by  A's  prior  right  thereto.  But  it  is  a  future 
estate  not  to  commence,  either  in  possession  or  in 
interest,  till  A.'s  decease.  It  is  not  such  an  estate  as, 
according  to  our  definition  of  a  vested  remainder,  is 
always  ready  to  come  into  possession  whenever  A.'s 
estate  may  end ;  for,  if  A.  should  die  after  C,  B.  or 
his  heirs  can  take  nothing.  Still  B.,  though  he  has 
no  estate  during  A.'s  life,  has  yet  plainly  a  chance  of 
obtaining  one,  in  case  C.  should  survive.  This  chance 
in  law  is  called  a  j^ossihility ;  and  a  possibility  of  this 
kind  was  long  looked  upon  in  much  the  same  light  as 
a  condition  of  re-entry  was  regarded  (Z),  having  been 
inalienable  at  law,  and  not  to  be  conveyed  to  another 
by  deed  of  grant.  A  fine  alone,  before  fines  were 
abolished,  could  effectually  have  barred  a  contingent 
remainder  {m) .  It  might,  however,  have  been  released ; 
that  is  to  say,  B.  might,  by  deed  of  release,  have  given 
up  his  interest  for  the  benefit  of  the  reversioner,  in 
the  same  manner  as  if  the  contingent  remainder  to 
him  and  his  heirs  had  never  been  limited  (;?) ;  for  the 


(I)  Ante,  p.  314. 

(m)  Feame  C.  R.  366;  Helps 
V.  Hereford,  2  B.  &  A.  242 ;  20  R.  R. 
416  ;  Doe  d.  Christmas  v.  Oliver, 
10  B.  &  C.  181 ;  Doe  d.  Lumlcy 


V.  Earl  of  Scarborough,  3  A.  A 
E.  2. 

(»)  LampeVs  case,  10  Rep.  48  a, 
b  ;  Marks  v.  Marks,  1  Str.  132. 
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law,  whilst  it  tolerated  conditions  of   re-entry  and 
contingent  remainders,  always  gladly  permitted  such 
rights  to  be  got  rid  of  by  release,  for  the  sake  of 
preserving  unimpaired  such  vested  estates  as  might 
happen  to  be  subsisting.    A  contingent  remainder  was  Was  devis- 
also  devisable  by  will  under  the  old  statutes  (o),  and  is  *  ®* 
so  under  the  present  Wills  Act(p).    And  it  was  the  Was  assign- 
rule  in  equity,  that   an  assignment  intended  to  be  *  em  equity. 
made  of   a  possibility  for  a  valuable  consideration 
should  be  decreed  to  be  carried  into  effect  (g).     But 
the  Eeal  Property  Act,  1845  (r),  now  enacts,  that  a  Real  Property 
contingent  interest,  and  a  possibility  coupled  with  an  ^''^  ^^^' 
interest,  in  any  tenements  or  hereditaments  of  any 
tenure,  whether  the  object  of  the  gift  or  limitation  of 
such  interest  or  possibiUty  be  or  be  not  ascertained, 
may  be  disposed  of  by  deed  («). 

The  circumstance  of  a  contingent  remainder  having  inalienable 
been  so  long  inalienable  at  law,  was  a  curious  relict  of  contingent 
the  ancient  feudal  system.     This  system,  the  fountain  remainder. 
of  our    jurisprudence   as    to    landed    property,   was 
strongly  opposed  to  alienation.      Its  policy  was  to 
unite  the  lord  and  tenant  by  ties  of  mutual  interest 
and  affection  ;  and  nothing  could  so  effectually  defeat 
this  end  as  a  constant  change  in  the  parties  sustaining 
that  relation.     The  proper  method,  therefore,  of  ex- 
plaining our  laws,  is  not  to  set  out  with  the  notion 
that  every   subject  of  property   may  be  aliened  at 
pleasure;    and    then  to  endeavour  to  explain   why 
certain  kinds  of  property  cannot  be  aliened,  or  can 
be  aliened  only  in  some  modified  manner.     The  law 


l^^B^ 


Jones  V.  Roe,  8  T.  R.  88 ;  (s)  Every  such  disposition,  if 

I.  656 ;  Feame  C.  R.  866,  n.  made  by  a  married  woman,  was 

(p)  Stat.  7  Will.  IV.  &  1  Vict.  required  to  be  made  conformably 

e.  26,  B.  3 ;  Ingilbyv.  AmcottSj  21  to  the  provisions  of  the  Act  for 

Beav.  585.  the  abolition  of    fines  and  re- 

(q)  Feame  C.  R.  550,  551 ;  see  coveries ;  ante,  p.  289.     See  now 

cases  cited,  ante,  p.  67,  n.  (I).  Re  Drummond  and  Davies*  Con- 

(r)  Stat.  8  &  9  Vict.  c.  106,  tract,  1891,  1  Ch.  524. 
8.  6. 
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itself  began  in  another  way.  When,  and  in  what 
manner,  different  kinds  of  property  gradually  became 
subject  to  different  modes  of  alienation  is  the  matter 
to  be  explained  ;  and  this  explanation  we  have  endea- 
voured, in  proceeding,  as  far  as  possible  to  give. 
But,  as  to  such  interests  as  remained  inalienable,  the 
reason  of  their  being  so  was,  that  they  had  not  been 
altered,  but  remained  as  they  were.  The  statute  of 
Quia  emptores  (t)  expressly  permitted  the  alienation 
of  lands  and  tenements, — an  alienation  which  usage 
had  already  authorized ;  and  ever  since  this  statute, 
the  ownership  of  an  estate  in  lands  (an  estate  tail 
excepted)  has  involved  in  it  an  undoubted  power  of 
conferring  on  another  person  the  same,  or,  perhaps 
more  strictly,  a  similar  estate.  But  a  contingent 
remainder  is  no  estate :  it  is  merely  a  chance  of 
having  one ;  and  the  reason  why  it  so  long  remained 
inalienable  at  law  was  simply  because  it  had  never 
been  thought  worth  while  to  make  it  alienable. 

Destruction         One  of  the  most  remarkable  incidents  of  a  contin- 

remaindere"*  8®^^  remainder  was  its  liability  to  destruction,  by  the 

sudden  determination  of  the  particular  estate  upon 

Liability  to      which  it  depended.     This  liability  was  removed  by 

n^w  reloTed.  ^^®  ^^^1  Property  Act,  1845  (u) :  it  was,  in  effect,  no 

more  than  a  strict  application  of  the  general  rule, 

required  to  be  observed  in  the  creation  of  contingent 

remainders,   that    the   freehold  must  never  be  left 

without  an  owner.     For  if,  after  the  determination  of 

the  particular  estate,  the  contingent  remainder  might 

still,   at  some  future  time,   have   become  a  vested 

estate,   the    freehold  would,   until   such  time,   have 

remained  undisposed  of,  contrary  to  the  principles  of 

Example.        the  law  before  explained  (x).     Thus,  suppose  lands  to 

have  been  given  to  A.,  a  bachelor,  for  his  life,  and 

{t)  18  Edw.  I.  c.  1,  ante,  p.  71.      c.  76,  s.  8,  to  the  same  effect. 
(u)  Stat.  8  &  9  Vict.  c.  106,  {x)  Ante,  p.  387. 

s.  8,  repealing  stat.  7  &  8  Vict. 
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after  his  decease  to  his  eldest  son  and  the  heirs  of  his 

body,  and,  in  default  of  such  issue,  to  B.  and  his 

heirs.     In  this  case,   A.  would  have  had  a  vested 

estate  for  his  life  in  possession.     There  would  have 

been  a  contingent  remainder  in  tail  to  his  eldest  son, 

which  would  have  become  a  vested  estate  tail  in  such 

son  the  moment  he  was  bom,  or  rather  begotten ; 

and  B.  would  have  had  a  vested  estate  in  fee  simple 

in  remainder.     Now,  suppose  that,  before  A.  had  any 

son,  the  particular  estate  for  life  belonging  to  A., 

which  supported    the   contingent    remainder  to  his 

eldest  son,  should  suddenly  have  determined  during 

A.'s  life,   B.'s  estate  would   then   have  become  an 

estate  in  fee  simple  in  possession.     There  must  be 

some  owner  of  the  freehold ;    and  B.,   being  next 

entitled,  would  have  taken  possession.     When  his 

estate  once  became  an  estate  in  possession,  the  prior 

remainder  to   the   eldest   son   of   A.  .was    for   ever 

excluded.    For,  by  the  terms  of  the  gift,  if  the  estate 

of   the  eldest  son   was   to  come   into  possession  at 

all,  it  must  have  come  in  before  the  estate  of  B.     A 

forfeiture  by  A.  of  his  life  estate,  before  the  birth  of  Forfeiture  of 

a  son,  would  therefore  at  once  have  destroyed  the 

contingent  remainder  by  letting  into  possession  the 

subsequent  estate  of  B.  {y). 

The  determination  of  the  estate  of  A.  was,  however,  a  right  of 
in  order  to  effect  the  destruction  of  the  contingent  ha\^8up-^^ 
remainder,  required  to  be  such  a  determination  as  ported  a  ' 
would   put  an  end   to   his  right  to  the  freehold  or  remahfder. 
feudal   possession.     Thus,   if  A.  had  been  forcibly 
ejected  from  the  lands,  his  right  of  entry  would  still 
have  been  sufficient  to  preserve  the  contingent  re- 
mainder; and,  if  he  should  have  died  whilst  so  out 
of  possession,  the  contingent  remainder  might  still 

(y)  Feame    C.    R.    317 ;    see      N.  C.  609. 
Doe  d.  Davies  v.  Gatacre^  6  Bing. 
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have  taken  effect.  For,  so  long  as  A.'s  feudal  posses- 
sion, or  his  right  thereto,  continues,  so  long,  in  the 
eye  of  the  law,  does  his  estate  last  (z). 

It  is  a  rule  of  law,  that  '^  whenever  a  greater  estate 
and  a  less  coincide  and  meet  in  one  and  the  same 
person,  without  any  intermediate  estate,  the  less  is 
immediately  annihilated;   or,  in  the  law  phrase,  is 
Merger.  said  to  be  merged,  that  is,  sunk  or  drowned  in  the 

greater  "(a).  From  the  operation  of  this  rule,  an 
estate  tail  is  preserved  by  the  effect  of  the  statute 
De  donis  (b)'.  Thus,  the  same  person  may  have,  at 
the  same  time,  an  estate  tail,  and  also  the  immediate 
remainder  or  reversion  in  fee  simple  expectant  on  the 
determination  of  such  estate  tail  by  failure  of  his  own 
issue.  But  with  regard  to  other  estates,  the  larger 
will  swallow  up  the  smaller ;  and  the  intervention  of 
a  contingent  remainder  which,  while  contingent,  is 
not  an  estate,  will  not  prevent  the  application  of  the 
rule.  Accordingly,  if  in  the  case  above  given  A. 
should  have  purchased  B.'s  remainder  in  fee,  and 
should  have  obtained  a  conveyance  of  it  to  himself, 
before  the  birth  of  a  son,  the  contingent  remainder  to 
his  son  would  have  been  destroyed.  For  in  such  a 
case,  A.  would  have  had  an  estate  for  his  own  life, 
and  also,  by  his  purchase,  an  immediate  vested  estate 
in  fee  simple  in  remainder  expectant  on  his  own 
decease ;  there  being,  therefore,  no  vested  estate 
intervening,  a  merger  would  have  taken  place  of  the 
life  estate  in  the  remainder  in  fee.  The  possession  of 
the  estate  in  fee  simple  would  have  been  accelerated, 
and  would  have  immediately  taken  place,  and  thus  a 
destruction  would  have  been  effected  of  the  contingent 
remainder  (c),  which  could  never  afterwards  have 
become  a  vested  estate ;  for,  were  it  to  have  become 

(«)  Feame  C.  R.  286.  p.  91. 

{a)  2  Black.  Comm.  177.  (c)  Feame  C.  R.  340. 

(6)  Stat.  13  Edw.  I,  c.  1 ;  ante. 


OF  A   CONTINGENT  REMAINDER.  347 

vested,  it  must  have  taken  possession  subsequently  to 
the  remainder  in  fee  simple ;  but  this  it  could  not  do, 
both  by  the  terms  of  the  gift,  and  also  by  the  very 
nature  of  a  remainder  in  fee  simple,  which  can  never 
have  a  remainder  after  it.  In  the  same  manner  the 
sale  by  A.  to  B.  of  the  life  estate  of  A.,  called  in  law 
a  surrender  of  the  life  estate,  before  the  birth  of  a  son,  Surrender  of 
would  have  accelerated  the  possession  of  the  remainder  ^  ®  ife  estate. 
in  fee  simple  by  giving  to  B.  an  uninterrupted  estate 
in  fee  simple  in  possession ;  and  the  contingent  re- 
mainder would  consequently  have  been  destroyed  (d). 
The  same  effect  would  have  been  produced  by  A.  and 
B.  both  conveying  their  estates  to  a  third  person,  C, 
before  the  bu'th  of  a  son  of  A.  The  only  estates  then 
existing  in  the  land  would  have  been  the  life  estate 
of  A.  and  the  remainder  in  fee  of  B.  C,  therefore, 
by  acquiring  both  these  estates,  would  have  obtained 
an  estate  in  fee  simple  in  possession ;  on  which  no 
remainder  could  depend  {c).  But  the  Eeal  Property  Real  Property 
Act,  1845 (/),  altered  the  law  in  all  these  cases;  for,  ^°*' i®^^- 
whilst  the  principles  of  law  on  which  they  proceeded 
were  not  expressly  abolished,  it  was  nevertheless 
enacted  (^),  that  a  contingent  remainder  shall  be,  and 
if  created  before  the  passing  of  the  Act,  shall  be 
deemed  to  have  been,  capable  of  taking  effect,  notwith- 
standing the  determination  by  forfeiture,  surrender, 
or  merger  of  any  preceding  estate  of  freehold,  in  the 
same  manner  in  all  respects  as  if  such  determination 
had  not  happened.  This  Act,  it  will  be  observed, 
applies  only  to  the  three  cases  of  forfeiture,  surrender 
or  merger  of  the  particular  estate.  If,  at  the  time 
when  the  particular  estate  would  naturally  have 
expired,  the  contingent  remainder  be  not  ready  to 
come  into  immediate  possession,  it  will  still  fail  as 

(d)  Feame  C.  R.  818.  (/)  Stat.  8  &  9  Vict.  c.  106, 

(<?)  Feame  C.  R.  822,  n. ;  Noel  repealing  stat.  7  &  8  Vict.  c.  76, 

V.  Bewley,  8  Sim.  108 ;  Egerton  s.  8,  to  the  same  effect. 

V.  yfasaey,  3  C.  B.,  N.  S.  338.  {g)  Sect.  8. 
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before  (A),  except  in  the  cases  provided  for  by  the 
Act  of  1877  to  amend  the  law  as  to  contingent 
remainders  (i). 

The  disastrous  consequences  which  would  have  re- 
sulted from  the  destruction  of  the  contingent  remainder, 
in  such  a  case  as  that  we  have  just  given,  were  obviated 
in  practice  by  means  of  the  interposition  of  a  vested 
estate  between  the  estates  of  A.  and  B.  We  have 
seen  (k)  that  an  estate  for  the  life  of  A.,  to  take  effect 
in  possession  after  the  determination,  by  forfeiture  or 
otherwise,  of  A/s  life  interest,  is  not  a  contingent,  bat 
a  vested  estate  in  remainder.  It  is  a  present  existing 
estate,  always  ready,  so  long  as  it  lasts,  to  come  into 
possession  the  moment  the  prior  estate  determines. 
The  plan,  therefore,  adopted  for  the  preservation  of 
contingent  remainders  to  the  children  of  a  tenant  for 
life  was  to  give  an  estate,  after  the  determination  by 
any  means  of  the  tenant's  life  interest,  to  certain  per- 
sons and  their  heirs  during  his  life,  as  trustees  for 
preserving  the  contingent  remainders  ;  for  which  pur- 
pose they  were  to  enter  on  the  premises,  should  occasion 
require  ;  but  should  such  entry  be  necessary,  they  were 
nevertheless  to  permit  the  tenant  for  life  to  receive  the 
rents  and  profits  during  the  rest  of  his  life.  These 
trustees  were  prevented  by  the  Court  of  Chancery  from 
parting  with  their  estate,  or  in  any  way  aiding  the 
destruction  of  the  contingent  remainders  which  their 
estate  supported  (t).  And,  so  long  as  their  estate  con- 
tinued, it  is  evident  that  there  existed,  prior  to  the 
birth  of  any  son,  three  vested  estates  in  the  land ; 
namely,  the  estate  of  A.  the  tenant  for  life,  the  estate 
in  remainder  of  the  trustees  during  his  life,  and  the 
estate  in  fee  simple  in  remainder,  belonging,  in  the 


(/i)  Price  V.  Hall,  L.  R.  6  Eq. 
399 ;  Perceval  v.  Perceval^  L.  R. 
9  Eq.  386. 

(i)  Stat.  40  &  41  Vict.  c.  33, 


ante,  p.  389. 
{k)  Ante,  p.  835. 
(0  Feame  C.  R.  326. 
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case  we  have  supposed,  to  B.  and  his  heirs.  This 
vested  estate  of  the  trustees,  interposed  between  the 
estates  of  A.  and  B.,  prevented  their  union,  and  con- 
sequently prevented  the  remainder  in  fee  simple  from 
ever  coming  into  possession,  so  long  as  the  estate  of 
the  trustees  endured,  that  is,  if  they  were  faithful  to 
their  trust,  so  long  as  A.  lived.  Provision  was  thus 
made  for  the  keeping  up  of  the  feudal  possession  until 
a  son  was  bom  to  take  it ;  and  the  destruction  of  the 
contingent  remainder  in  his  favour  was  accordingly 
prevented.  But  now  that  contingent  remainders  can  no 
longer  be  destroyed,  of  course  there  is  no  occasion  for 
trustees  to  preserve  them  (in). 

In  a  former  part  of  this  volume  we  have  spoken  of  Trust  estates. 
equitable  or  trust  estates  (n).     In  these  cases  the  whole 


(m)  The  following  extract  from 
a  modem  settlement,  of  a  date 
previous  to  1845,  will  explain  the 
plan  which  used  to  be  adopted. 
The  lands  were  conveyed  to 
the  trustees  and  their  heirs,  to 
the  uses  declared  by  the  settle- 
ment ;  by  which  conveyance  the 
trustees  took  no  permanent 
estate  at  all,  as  has  been  ex- 
plained (antef  p.  171),  but  the 
seisin  was  at  once  transferred  to 
those  to  whose  use  estates  were 
limited.  Som.e  of  these  estates 
were  as  follows : — 

♦  **  To  the  use  of  the  said  A. 
**  and  his  assigns  for  and  during 
*'the  term  of  his  natural  life 
'*  without  impeachment  of  waste 
"and  from  and  immediately 
**  after  the  determination  of  that 
**  estate  by  forfeiture  or  other- 
"  wise  in  the  lifetime  of  the  said 
'*  A.  fTo  the  use  of  the  said 
'*  {trustees)  their  heirs  and  assigns 
'*  during  the  life  of  the  said  A. 
•*In  trust  to  preserve  the  con- 
*'  tingent  uses  and  estates  here- 
*'iiiafter  limited  from  being 
''defeated  or  destroyed  and  for 
''that  purpose  to  make  entries 
''and  bring  actions  as  occasion 
**  may  require    But  nevertheless 


"  to  permit  the  said  A.  and  his 
"assigns  to  receive  the  rents 
"  issues  and  profits  of  the  said 
"lands  hereditaments  and  pre- 
"mises]  during  his  life  And 
"  from  and  immediately  after 
"  the  decease  of  the  said  A.  To 
"  the  use  of  the  first  son  of  the 
"  said  A.  and  of  the  heirs  of  the 
••  body  of  such  first  son  lawfully 
"  issuing  and  in  default  of  such 
"  issue  To  the  use  of  the  second 
"third  fourth  fifth  and  all  and 
"  every  other  son  and  sons  of 
"  the  said  A.  severally  succes- 
"  sively  and  in  remainder  one 
"  after  another  as  they  shall  be 
"  in  seniority  of  age  and  priority 
"  of  birth  and  of  the  several  and 
"  respective  heirs  of  the  body 
"and  bodies  of  all  and  ever}' 
"such  son  and  sons  lawfully 
"  issuing  the  elder  of  such  sons 
"  and  the  heirs  of  his  body 
"  issuing  being  always  to  be  pre- 
"f erred  to  and  to  take  before 
"  the  younger  of  such  sons  and 
"  the  heirs  of  his  and  their  body 
"  and  respective  bodies  issuing 
"  And  in  default  of  such  issue  '* 
&c.  Then  follow  the  other  re- 
mainders. 

(n)  Ante,  p.  176  sq. 


To  A.'s  first 
and  other 
sons  in  tail. 


•  To  A. 
life. 


for 


t  To  trustees 
during  his  life 
to  preserve 
contingent 
remainders. 
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estate  at  law  belongs  to  trustees,  who  are  accountable 
in  equity  to  their  cestui-que-trusts,  the  beneficial 
owners.  As  equity  follows  the  law  in  the  limitation 
of  its  estates,  so  it  permits  an  equitable  or  trust  estate 
to  be  disposed  of  by  way  of  particular  estate  and 
remainder,  in  the  same  manner  as  an  estate  at  law. 
Contingent  remainders  may  also  be  limited  of  trust 
Contingent      estates.    But  between  such  contingent  remainders,  and 

remainders  of  ..  .  •:,  ^        ^   ±  ^i  n 

trust  estates  contingent  remamders  of  estates  at  law,  there  was 
T'^t'^t^  always  this  difference,  that  whilst  the  latter  were 
destructible,  the  former  were  not  (o).  The  destruction 
of  a  contingent  remainder  of  an  estate  at  law  depended, 
as  we  have  seen,  on  the  ancient  feudal  rule,  which 
required  a  continuous  and  ascertained  possession  of 
every  piece  of  land  to  be  vested  in  some  freeholder. 
But  in  the  case  of  trust  estates,  the  feudal  possession 
remains  with  the  trustee  (p).  And,  as  the  destruction 
of  contingent  remainders  at  law  defeated,  when  it  hap- 
pened, the  intention  of  those  who  created  them,  equity 
did  not  so  far  follow  the  law  as  to  introduce  into  its 
system  a  similar  destruction  of  contingent  remainders 
of  trust  estates.  It  rather  compelled  the  trustees 
continually  to  observe  the  intention  of  those  whose 
wishes  they  had  undertaken  to  execute.  Accordingly, 
if  a  conveyance  had  been  made  unto  and  to  the  use  of 
A.  and  his  heirs,  in  trust  for  B,  for  life,  and  after  his 
decease  in  trust  for  his  first  and  other  sons  successively 
in  tail, — here  the  whole  legal  estate  would  have  been 
vested  in  A.,  and  no  act  that  B.  could  have  done,  nor 
any  event  which  might  have  happened  to  his  equitable 
estate,  before  its  natural  termination,  could  have  de- 
stroyed the  contingent  remainder  directed  to  be  held 
by  A.  or  his  heirs  in  trust  for  the  eldest  son. 

(o)  Feame  C.  R.  821.  Astley  v.  Micklethwait,  15  Ch.  D. 

Ip)  See  Chapman  v.  Blisaett,  69 ;  AbbUs  v.  Buniey,  17  Ch.  D. 

Ca.  t.  Talb.  146,  161 ;  Hopkins  211. 
V.  Hopkins,  Ca.  t.  Talb.  52  n. ; 


(   851    ) 


CHAPTER  III. 

OF   AN   EXECCTORY   INTEREST. 

Contingent  remainders  are  future  estates,  which,  as 
we  have  seen  (a),  were  continually  liable,  at  common 
law,  until  they  actually  existed  as  estates,  to  be  de- 
stroyed altogether ;  executory  interests,  on  the  other 
hand,  are  future  estates,  which  in  their  nature  are 
indestructible  (h).  They  arise,  when  their  time  comes,  Executory 
as  of  their  own  inherent  strength  ;  they  depend  not  for  of  their  o>vn 
protection  on  any  prior  estates,  but  on  the  contrary,  strength. 
they  themselves  often  put  an  end  to  any  prior  estates, 
which  may  be  subsisting.  It  is  proposed,  in  the  pre- 
sent chapter,  to  consider  the  means  by  which  these 
future  estates  may  be  created ;  and,  in  the  next,  to 
treat  of  the  time  fixed  by  the  law,  within  which  they 
must  arise,  and  beyond  which  they  cannot  be  made 
to  commence.  We  shall  then  be  enabled  to  revert  to 
the  rules,  which  prevent  the  settlement  of  property  in 
perpetuity  by  a  series  of  contingent  remainders. 

1.  Executory  interests  may  now  be  created  in  two 
ways — under  the  Statute  of  Uses(c),  and  by  will. 
Executory  interests  created  under  the  Statute  of  Uses 

(a)  Ante,  p.  844  aq,  97.    Executory  interests  subse- 

(6)  Feame  C.  R.  418.    Before  quent  to,  or  in  defeazance  of  an 

fines  were  abolished,  it  was  a  estate  tail,  may  also  be  barred  in 

matter  of  doubt  whether  a  fine  the  same  manner,  and  by  the 

would  not  bar  an  executory  in-  same  means,  as  remainders  ex- 

tereiit,  in  case  of  non-claim  for  pectant  on  the  determination  of 

five  years  after  a  right  of  entry  the  estate  tail ;   Feame  G.  B. 

had  arisen  under  the  executor}'  423 ;    Milhank    v.    Vane,    1898, 

interest.     Romilly  v.  Janies,  6  3  Ch.  79. 

Taunt.  263  ;  see  ante,  pp.  70,  n.,  (c)  Stat.  27  Hen.  VIII.  c.  10. 
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are  called  springing  or  shifting  uses.  We  have  seen  (rf) 
that,  previously  to  the  passing  of  this  statute,  the  use 
of  land  was  under  the  sole  jurisdiction  of  the  Court  of 
Chancery,  as  trusts  were  afterwards.  In  the  exercise 
of  this  jurisdiction  it  would  seem  that  the  Court  of 
Chancery,  rather  than  disappoint  the  intentions  of 
parties,  gave  validity  to  such  interests  of  a  future 
or  executory  nature,  as  were  occasionally  created  in 
the  disposition  of  the  use  (e).  For  instance,  if  a 
feoffment  had  been  made  to  A.  and  his  heirs,  to  the 
use  of  B.  and  his  heirs  from  to-morrow,  the  Court 
would,  it  seems,  have  enforced  the  use  in  favour 
of  B.  notwithstanding  that,  by  the  rules  of  law,  the 
estate  of  B.  would  have  been  void  (/).  Here  we  have 
an  instance  of  an  executory  interest  in  the  shape  of  a 
springing  use,  giving  to  B.  a  future  estate  arising  on 
the  morrow  of  its  own  strength,  depending  on  no  prior 
estate,  and  therefore  not  liable  to  be  destroyed  by 
its  prop  falling.  When  the  Statute  of  Uses  ig)  was 
passed,  the  jurisdiction  of  the  Court  of  Chancery  over 
uses  was  at  once  annihilated.  But  uses  in  becomin<^, 
by  virtue  of  the  statute,  estates  at  law,  brought  with 
them  into  the  courts  of  law  many  of  the  attributes, 
which  they  had  before  possessed  while  subjects  of  the 
Court  of  Chancery.  Amongst  others  which  remained 
untouched,  was  this  capability  of  being  disposed  of 
in  such  a  way  as  to  create  executory  interests.  The 
legal  seisin  or  possession  of  lands  became  then,  for 
the  first  time,  disposable  without  the  observance  of  the 
formalities  previously  required  Qi) ;  and,  amongst  the 
dispositions  allowed,  were  these  executory  interests, 
in  which  the  legal  seisin  is  shifted  about  from  one 
person  to  another,  at  the  mercy  of  the  springing  uses, 
to  which  the  seisin  has  been  indissolubly  united  by 

(d)  Ante,  pp.  166—168.  (g)  27  Hen.  VIII.  c.  10,  ante, 

(e)  Butl.  n.  (a)  to  Fearne  C.  R.      p.  169. 

384.  (/i)  See  ante,  pp.  171, 19&— 199. 

(/)  .4n^e,  p.  837. 
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the  Act  of  Parliament:  accordingly  it  now  happens 
that  by  means  of  uses,  the  legal  seisin  or  possession 
of  lands  may  be  shifted  from  one  person  to  another 
in  an  endless  variety  of  ways.  We  have  seen  (i),  that 
a  conveyance  to  B.  and  his  heirs  to  hold  from  to- 
morrow is  absolutely  void.  But  by  means  of  shifting 
uses,  the  desired  result  may  be  accomplished  ;  for,  an 
estate  may  be  conveyed  to  A.  and  his  heirs,  to  the 
use  of  the  conveying  party  and  his  heirs  until  to- 
morrow, and  then  to  the  use  of  B.  and  his  heirs.  A  Example  :— 
very  common  instance  of  such  a  shifting  use  occurs  in  a!*  and  his  ^ 
an  ordinary  marriage  settlement  of  lands.  Supposing  heirs  until  a 
A.  to  be  the  settlor,  the  lands  are  then  conveyed  by  Sterthe' 
him,  by  a  settlement  executed  a  day  or  two  before  the  ^"^^^5,*° 
marriage,  to  the  trustees  (say  B.  and  C.  and  their 
heirs)  "  to  the  use  of  A.  and  his  heirs  until  the 
intended  marriage  shall  be  solemnized,  and  from  and 
immediately  after  the  solemnization  thereof,"  to  the 
uses  agreed  on;  for  example  to  the  use  of  D.,  the 
intended  husband,  and  his  assigns  for  his  life,  and  so 
on.  Here  B.  and  C.  take  no  permanent  estate  at 
all,  as  we  have  already  seen  (A:).  A.  continues  as  he 
was,  a  tenant  in  fee  simple  until  the  marriage ;  and, 
if  the  marriage  should  never  happen,  his  estate  in 
fee  simple  will  continue  with  him  untouched.  But, 
the  moment  the  marriage  takes  place, — without  any 
further  thought  or  care  of  the  parties, — the  seisin  or 
possession  of  the  lands  shifts  away  from  A.  to  vest 
in  D.,  the  intended  husband,  for  his  life  according  to 
the  disposition  made  by  the  settlement.  After  the 
execution  of  the  settlement,  and  until  the  marriage 
takes  place,  the  interest  of  all  the  parties,  except  the 
settlor,  is  future,  and  contingent  also  on  the  event  of 
the  marriage.  But  the  life  estate  of  D.,  the  intended 
husband,  is  not  an  interest  of  the  kind  called  a  con- 
tingent remainder.    For,  the  estate  which  precedes  it, 

(t)  Ante,  p.  337.  (k)  Ante,  pp.  171,  201—208. 

W.R.P.  A  A 
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namely,  that  of  A.,  is  an  estate  in  fee  simple,  after 
which  no  remainder  can  be  limited.  The  use  to  D- 
for  his  life  springs  ap  on  the  marriage  taking  place, 
and  puts  an  end  at  once  and  for  ever  to  the  estate  in 
fee  simple  which  belonged  to  A.  Here,  then,  is  the 
destruction  of  one  estate,  and  the  substitution  of 
another.  The  possession  of  A.  is  wrested  from  him 
by  the  use  to  D.,  instead  of  D.'s  estate  waiting  till 
A.'s  possession  is  over,  as  it  must  have  done  had  it 
been  merely  a  remainder.  Another  instance  of  the 
application  of  a  shifting  use  occurs  in  those  cases  in 
which  it  is  wished  that  any  person  who  shall  become 
entitled  under  the  settlement  shall  take  the  name 
and  arms  of  the  settlor.  In  such  a  case,  the  intention 
of  the  settlor  is  enforced  by  means  of  a  shifting  clause, 
under  which,  if  the  party  for  the  time  being  entitled 
should  refuse  or  neglect,  within  a  definite  time,  to 
assume  the  name  and  bear  the  arms,  the  lands  will 
shift  away  from  him,  and  vest  in  the  person  next 
entitled  in  remainder. 


From  the  above  examples,  an  idea  may  be  formed 
of  the  shifts  and  devices  which  can  now  be  effected  in 
settlements  of  land,  by  means  of  springing  and  shifting 
uses.  By  means  of  a  use,  a  future  estate  may  be 
made  to  spring  up  with  certainty  at  a  given  time.  It 
may  be  thought,  therefore,  that  contingent  remainders, 
having  until  recently  been  destructible,  would  never 
have  been  made  use  of  in  modem  conveyancing,  but 
that  everything  would  have  been  made  to  assume  the 
shape  of  an  executory,  interest.  This,  however,  is  not 
the  case.  For,  in  many  instances,  future  estates  are 
necessarily  required  to  wait  for  the  regular  expiration 
of  those  which  precede  them ;  and,  when  this  is  the 
case,  no  art  or  device  can  prevent  such  estates  from 
being  what  they  are,  contingent  remainders.  The 
only  thing  that  could  formerly  be  done,  was  to  take 
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care  for  their  preservation,  by  means  of  trustees  for 
that  purpose.  For,  the  law,  having  been  acquainted  No  limitation 
with  remainders  long  before  uses  were  introduced  into  a^S^^^ng  ^e 
it,  will  never  construe  any  limitation  to  be  a  springing  which  can  be 
or  shifting  use,  which,  by  any  fair  interpretation,  can  remainde*^  * 
be  regarded  as  a  remainder,  whether  vested  or  con- 
tingent (/). 

The  establishment  of  shifting  and  contingent  uses 
occasioned  great  difficulties  to  the  early  lawyers,  in 
consequence  of  the  supposed  necessity  that  there 
should,  at  the  time  of  the  happening  of  the  contingency 
on  which  the  use  was  to  shift,  be  some  person  seised 
to  the  use  then  intended  to  take  effect.  If  a  convey- 
ance were  made  to  B.  and  his  heirs,  to  the  use  of  A. 
and  his  heirs  until  a  marriage  or  other  event,  and 
afterwards  to  the  use  of  G.  and  his  heirs,  it  was  said 
that  the  use  was  executed  in  A.  and  his  heirs  by  the 
statute,  and  that  as  this  use  was  co-extensive  with  the 
seisin  of  B.,  B.  could  have  no  actual  seisin  remaining 
in  him.  The  event  now  happens.  Who  is  seised  to 
the  use  of  G.  ?  In  answer  to  this  question  it  was  held 
that  the  original  seisin  reverts  back  to  B.,  and  that  on 
the  event  happening  he  becomes  seised  to  the  use  of 
C.  And  to  support  this  doctrine  it  was  further  held 
that  meantime  a  possibility  of  seisin,  or  scintilla  juris,  Scintilla 
remained  vested  in  B.  But  this  doctrine,  though  ^"^' 
strenuously  maintained  in  theory,  was  never  attended 
to  in  practice.  And  in  modern  times  the  opinion 
contended  for  by  Lord  St.  Leonards  was  generally 
adopted,  that  in  fact  no  scintilla  whatever  remained 
in  B.,  but  that  he  was,  by  force  of  the  statute, 
immediately  divested  of  all  estate,  and  that  the  uses 
thenceforward  took  effect  as  legal  estates  according 

(0  Peame    C.    R.    886—395,  Lloyd,  18  Ch.  D.  524  ;  Dea^i  v. 

626 ;  Doe  d.  Harris  v.  Howell,  Dean,  1891,  8  Ch.  160  ;  Syines  v. 

10  B.  A  C.  191,  197 ;   1  Prest.  Syvies,  1896, 1  Ch.  272. 
Abst.  180.     See  Re  Lechmere  and 

A  A  2 
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to  their  limitations,  by  relation  to  the  original  seisin 
momentarily  vested  in  B.  (?m).  Finally,  an  Act  of 
1860  declared  the  law  to  be  in  accordance  with 
Lord  St.  Leonards's  opinion,  and  gravely  abolished 
the  existence  of  scintilla  juris  (n). 

One  of  the  most  convenient  and  useful  applications 
of  springing  uses  occurs  in  the  case  of  powers^  which 
are  methods  of  causing  a  use,  with  its  accompanying 
estate,  to  spring  up  at  the  will  of  any  given  per- 
son (o) : — Thus,  lands  may  be  conveyed  to  A.  and  his 
heirs  to  such  uses  as  B.  shall,  by  any  deed  or  by  his 
will,  appoint,  and  in  default  of  and  until  any  such 
appointment  to  the  use  of  C.  and  his  heirs,  or  to  any 
other  uses.  These  uses  will  accordingly  confer  vested 
estates  on  C,  or  the  parties  having  them,  subject  to 
be  divested  or  destroyed  at  any  time  by  B.'s  exercising 
his  power  of  appointment.  Here  B.,  though  not 
owner  of  the  property,  has  yet  the  power  at  any  time, 
at  once  to  dispose  of  it  by  executing  a  deed ;  and  if 
he  should  please  to  appoint  it  to  the  use  of  himself 
and  his  heirs,  he  is  at  perfect  liberty  so  to  do ;  or,  by 
virtue  of  his  power,  he  may  dispose  of  it  by  his  will. 
Such  a  power  of  appointment  is  evidently  a  privilege 
of  great  value ;  it  is  nearly  as  good  as  ownership ;  and 
it  has  accordingly  been  made  to  share  the  liabilities 
of  ownership.  Thus,  under  the  Judgments  Act,  1838, 
the  sheriff  may  deliver  execution  under  the  writ  of 


(m)  Sugd.  Pow.  19. 

(n)  Stat.  23  &  24  Vict.  c.  38, 
8.  7,  which  provides  that  where 
by  any  instrument  any  heredita- 
ments have  been  or  shall  be 
limited  to  uses,  all  uses  there- 
under, whether  expressed  or  im- 
plied by  law,  and  wnether  inoime- 
diate  or  future,  or  contingent  or 
executory,  or  to  be  declared  under 
any  power  therein  contained, 
shall  take  effect  when  and  as 
they  arise,  by  force  of  and  by 
relation  to  the  estate  and  seisin 


originally  vested  in  the  person 
seised  to  the  \ises;  and  the 
continued  existence  in  him  or 
elsewhere  of  any  seisin  to  uses 
or  scintilla  juris  shall  not  be 
deemed  necessary  for  the  support 
of,  or  to  give  effect  to,  future  or 
contingent  or  executory  uses; 
nor  shall  any  such  seisin  to  uses 
or  scintilla  juris  be  deemed  to 
be  suspended,  or  to  remain  or  to 
subsist  in  him  or  elsewhere. 

(o)  See  Co.  Litt.  271  b,  n.  (1), 
VII.,  1. 
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elegit  of  all  hereditaments, .  over  which  a  judgment 

debtor  shall  at  the  time  of  the  judgment,  or  at  any 

time  afterwards,  have  any  disposing  power  which  he 

might,  without  the  assent  of  any  other  person,  exercise 

for  his  own  benefit  (p).    And  by  the  Bankruptcy  Act,  Bankruptcy. 

1888,  the  trustee  for  the  creditors  of  any  person 

becoming  bankrupt  may  exercise,  for  the  benefit  of  his 

creditors,  all  powers  (except  the  right  of  nomination 

to  a  vacant  ecclesiastical  benefice)  which  might  have 

been  exercised  by  the  bankrupt  for  his  own  benefit  at 

the  commencement  of  his  bankruptcy  or  before  his 

discharge  (q).     So  that,  in  the  example  we  have  taken, 

the  estate  of  C.  is  liable  to  be  defeated  by  any  judgment 

creditor  of  B.  taking  the  lands  in  execution,  or  in  the 

event  of  B.'s  bankruptcy,  as  well  as  by  an  appointment 

made  by  B.     But  if  B.  should  die  before  the  lands 

have  been  affected  by  any  judgment  against  him  (7), 

and  without  having  been  bankrupt  or  having  made 

any  appointment  by  deed  or  will,  C.  will   become 

indefeasibly  entitled  to  the  lands;  which  will  be  no 

longer    subject   to  B.'s   debts  («).      If,   however,   B. 

should  exercise  the  power  by  deed  or  will  in  favour 

of  a  volunteer  (or  person  not  claiming  for  valuable 

consideration  (Q),  he  will  be  considered  to  have  made 

the  lands  his  own ;  and  they  will  therefore  be  liable 

to  satisfy  all  his  debts  after  his  death,  but  not  imtil 

all  his  other  property  has  been  exhausted  {ti). 

(p)  Stat.  1  &  2  Vict.  c.  UO,    .  were  to  the  same  effect.    The 

s.  11 ;  antet  p.  253.    By  sect.  18,  former    Acts     gave    a    similar 

judgments  were    also    made    a  power  to   the  assignees  of  the 

charge  on  such  hereditaments :  bankrupt ;  see  stats.  6  Geo.  IV. 

but  the  effect  of  the  Act  in  this  c.  16,  s.  77  ;  12  &  18  Vict.  c.  106, 

respect  was  modified  by  later  Acts  s.  147. 

of  1860,  1864  and  1888,  in  the  (r)  See  anUy  pp.  254—267. 

manner  explained  in  the  chapter  {s)  Holmes  v.  Coghillj  7  Ves. 

on  Creditors'  Rights  ;  ante,  pp.  499 ;  12  Ves.  206. 

254—257.  (0    AnUy^.H. 

(g)  Stat.  46  &  47  Vict.  c.  52,  («)  Sug.  Pow.   474;   Fleiiibig 

88.  44,  56 ;  Nichols  to  Nixey,  29  v.  Buchanan,  8  De  G.  M.  &  G. 

Ch.D.1005.    Stat.  82  &  38  Vict.  976. 
c.  71,  ss.  15,  par.  (4),  25,  par.  (5), 
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Exercise  of  Suppose,  then,  that  B.  should  exercise  his  power, 

deed.^  ^  ^^^  appoint  the  lands  by  deed,  to  the  use  of  D.  and 
his  heirs.  In  this  case,  the  execution  by  B.  of  the 
instrument  required  by  the  power,  is  the  event  on 
which  the  use  is  to  spring  up,  and  to  destroy  the  estate 
already  existing.  The  moment,  therefore,  that  B.  has 
duly  executed  his  power  of  appointment  over  the  use 
in  favour  of  D.  and  his  heirs,  D.  has  an  estate  in  fee 
simple  in  possession  vested  in  him,  by  virtue  of  the 
Statute  of  Uses,  in  respect  of  the  tute  so  appointed 
in  his  favour ;  and  the  previously  existing  estate  of 
The  power  is  C.  is  thenceforth  completely  at  an  end.  The  power 
use^  °^^'  ^  oi  disposition  exercised  by  B.  extends,  it  will  be 
observed,  only  to  the  use  of  the  lands ;  and  the  fee 
simple  is  vested  in  the  appointee,  solely  by  virtue  of 
the  operation  of  the  Statute  of  Uses,  which  always 
instantly  annexes  the  legal  estate  to  the  use  (x).  If, 
therefore,  B.  were  to  make  an  appointment  of  the 
lands,  in  pursuance  of  his  power,  to  D.  and  his  heirs, 
to  the  use  of  E.  and  his  heirs,  D.  would  still  have  the 
use,  which  is  all  that  B.  has  to  dispose  of ;  and  the 
use  to  E.  would  be  a  use  upon  a  use,  which,  as  we 
have  seen(,v)i  is  not  executed,  or  made  into  a  legal 
estate  by  the  Statute  of  Uses.  E.,  therefore,  would 
obtain  no  estate  at  law:  although  the  Court  would, 
in  accordance  with  the  expressed  intention,  consider 
him  beneficially  entitled,  and  would  treat  him  as  the 
owner  of  an  equitable  estate  in  fee  simple,  obliging 
D.  to  hold  his  legal  estate  merely  as  a  trustee  for  E. 
and  his  heirs. 


The  terms 
and  formali- 
ties of  the 
power  must 
be  complied 
with. 


In  the  exercise  of  a  power  it  is  absolutely  necessary 
that  the  terms  of  the  power,  and  all  the  formalities 
required  by  it,  should  be  strictly  complied  with.  If 
the  power  should  require  a  deed  only,  a  icill  will  not 
do ;  or,  if  a  will  only,  then  it  cannot  be  exercised  by 


(x)  See  antCj  pp.  169—171. 


(y)  Ante,  pp.  173—175. 
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a  deed{z),  or  by  any  other  act,  to  take  effect  in  the 
lifetime  of  the  person  exercising  the  power  (a).  So, 
if  the  power  is  to  be  exercised  by  a  deed  attested  by 
two  witnesses,  then  a  deed  attested  by  one  witness  only 
will  be  insufficient  (fc).  This  strict  compliance  with 
the  terms  of  the  power  was  carried  to  a  great  length 
by  the  Courts  of  law;  so  much  so  that  where  a  power  Power  to  be 
was  required  to  be  exercised  by  a  writing  under  hand  wriUn^under 
and  seal  attested  by  witnesses,  the  exercise  of  the  power  hand  and  seal, 
was  held  to  be  invalid  if  the  witnesses  did  not  sign  witnesses/ 
a  written  attestation  of  the  signature  of  the  deed,  as 
well  as  of  the  sealing  (c).  The  decision  of  this  point 
was  rather  a  surprise  upon  the  profession,  who  had 
been  accustomed  to  attest  deeds  by  an  indorsement,  in 
the  words  **  sealed  and  delivered  by  the  within-named 
B.  in  the  presence  of,"  instead  of  wording  the  attesta- 
tion, as  in  such  a  case  this  decision  required,  ''Signed, 
sealed,  and  delivered,"  &c.  In  order,  therefore,  to 
render  valid  the  many  deeds  which  by  this  decision 
were  rendered  nugatory,  an  Act  of  Parliament  (d)  was  Stat.  64  Geo. 
passed  by  which  the  defect  thus  arising  was  cured,  as 
to  all  deeds  and  instruments,  intended  to  exercise 
powers,  which  were  executed  prior  to  the  30th  of  July, 
1814,  the  day  of  the  passing  of  the  Act.  But  as  the 
Act  had  no  prospective  operation,  the  words  **  signed, 
sealed,  and  delivered"  were  still  necessary  to  be  used 
in  the  attestation,  in  all  cases  where  the  power  was  to 
be  exercised  by  writing  under  liand  and  seal,  attested 
by  witnesses  (e).    It  is,  however,  now  provided  by  an 

(z)  Marjoribanks  v.  Hovendeny  {d)  54  Geo.  III.  c.  168. 

1  Drury,  11.  {e)  See,  however,  Vincent  v. 

(a)  Sugd.  Pow.  210;  1  Chance  Bishop  of  Sodor  and  Man,  5  Ex. 

on  Powers,  ch.  9,  pp.  273  sq, ;  682, 698,  in  which  case  the  Court 

Re  Parkin,  1892,  8  Ch.  510.  of  Exchequerintimated  that  they 

(6)    Sugd.    Pow.    207    sq. ;    1  considered  the  case  of  Wright  v. 

Chance  on  Powers,  331.  Wakeford  now  overruled  by  the 

(c)    Wright    v.    Wakeford,    4  case  of  Burdett  v.  Doe  d.  Spils- 

Taunt,  213 ;  Doe  d.  Mansfield  v.  hury,  10  CI.  &  Fin.  340 ;  6  Man.  & 

Peach,  2  M.  &  S  676 ;  16  R.  R.  Gr.  386.     See  also  Re  RicketVs 

361 ;  Wright  v.  Barlow,  3  M.  &  Trusts,  IJ.  &  H.  70,  72,  affirmed, 

S.  512 ;  16  R.  R.  339.  Newton  v.  Ricketts,  9  H.  L.  C.  262. 


III.  c.  168. 
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New  enact- 
ment. 


Equitable  re- 
lief on  the 
defective 
execution  of 
powers. 


Act  of  1859,  that  a  deed  thereafter  executed  in  the 
presence  of  and  attested  by  two  or  more  witnesses  in 
the  manner  in  which  deeds  are  ordinarily  executed 
and  attested,  shall,  so  far  as  respects  the  execution 
and  attestation  thereof,  be  a  valid  execution  of  a 
power  of  appointment  by  deed  or  by  any  instrument 
in  writing  not  testamentary;  notwithstanding  it  shall 
have  been  expressly  required  that  a  deed  or  instrument 
in  writing  made  in  exercise  of  such  power  should  be 
executed  or  attested  with  some  additional  or  other 
form  of  execution  or  attestation,  or  solemnity.  Pro- 
vided always,  that  this  provision  shall  not  operate  to 
defeat  any  direction  in  the  instrument  creating  the 
power  that  the  consent  of  any  particular  person  shall 
be  necessary  to  a  valid  execution,  or  that  any  act  shall 
be  performed,  in  order  to  give  validity  to  any  appoint- 
ment, having  no  relation  to  the  mode  of  executing  and 
attesting  the  instrument;  and  nothing  contained  in 
the  Act  shall  prevent  the  donee  of  a  power  from 
executing  it  conformably  to  the  power  by  writing,  or 
otherwise  than  by  an  instrument  executed  and  attested 
as  an  ordinary  deed;  and  to  any  such  execution  of  a 
power  this  provision  shall  not  extend  (/). 

This  strict  construction  adopted  by  the  Courts  of 
law,  in  the  case  of  instruments  exercising  powers,  is 
in  some  degree  counterbalanced  by  the  practice  which 
prevailed  in  the  Court  of  Chancery  to  give  relief  in 
certain  cases,  when  a  power  had  been  defectively 
exercised, — a  relief  still  afforded  by  the  High  Court  of 
Justice,  now  that  the  Court  of  Chancery  has  been 
abolished.  If  the  Courts  of  law  have  gone  to  the  very 
limit  of  strictness,  for  the  benefit  of  the  persons 
entitled  in  default  of  appointment,  the  Court  of 
Chancery,  on  the  other  hand,  appears  to  have  over- 
stepped the  proper  boundaries  of  its  jurisdiction  in 


(/)  Stat.  22  &  28  Vict.  c.  35,  b.  12;  passed  13th  Aug.,  1859. 
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favoar  of  the  appointee  (^).  For,  if  the  intended 
appointee  be  a  purchaser  from  the  person  intending 
to  exercise  the  power,  or  a  creditor  of  such  person,  or 
his  wife,  or  his  child,  or  if  the  appointment  be  for  a 
charitable  purpose, — in  any  of  these  cases,  equity  will 
aid  the  defective  execution  of  the  power  (h) ;  in  other 
words,  the  Court  will  compel  the  person  in  possession 
of  the  estate,  who  was  to  hold  it  until  the  power  was 
duly  exercised,  to  give  it  up  on  an  undue  execution  of 
such  power.  It  is  certainly  hard  that,  for  want  of  a 
little  caution,  a  purchaser  should  lose  his  purchase  or 
a  creditor  his  security,  or  that  a  wife  or  child  should 
be  unprovided  for;  but  it  may  well  be  doubted  whether 
it  be  truly  equitable,  for  their  sakes,  to  deprive  the 
person  in  possession;  for  the  lands  were  originally 
given  to  him  to  hold  until  the  happening  of  an  event 
(the  execution  of  the  power),  which,  if  the  power  be 
7wt  duly  executed,  has  in  fact  never  taken  place. 

The  above  remarks  equally  apply  to  the  exercise  of  Exercise  of 
a  power  by  will.    Formerly,  every  execution  of  a  power  ^^"^^^  ^  ^^^  * 
to  appoint  by  will  was  obliged  to  be  effected  by  a  will 
conformed,  in  the  number  of  its  witnesses  and  other 
circumstances  of  its  execution,  to  the  requisitions  of 
the  power.    But  the  Wills  Act  of  1887  («)  requires  that 
all  wills  should  be  executed  and  attested  in  the  same 
uniform  way  (A:);   and  it  accordingly  enacts©,  that  Wills  Act. 
no  appointment  made  by  will  in  exercise  of  any  power 
shall  be  valid,  unless  the  same  be  executed  in  the 
manner  required  by  the  Act:   and  that  every  will 
executed  in  the  manner  thereby  required  shall,  so  far 
as  respects  the  execution  and  attestation  thereof,  be 
a  valid  execution  of  a  power  of  appointment  by  will, 

ig)  See  7  Ves.  606 ;  Sugd.  Pow.  249. 

532  sq.  (i)  7  Will.  IV.  &  1  Vict.  c.  26 

(/»)    Sugd.   Pow.  534,   536;   2  (k)  See  ante,  ^.  228. 

Chance  on  Powers,  c.  23,  p.  488  (/)  Sect.  10. 
sq. ;  Lucena  v.  Lucena,  6  Beav. 
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notwithstanding  it  shall  have  been  expressly  required 
that  a  will  made  in  exercise  of  such  power  should 
be  executed  with  some  additional  or  other  form  of 
execution  or  solemnity. 

These  powers  of  appointment,  viewed  in  regard 
to  the  individuals  who  are  to  exercise  them,  are  a 
species  of  dominion  over  property,  quite  distinct  from 
that  free  right  of  alienation  which  has  now  become 
inseparably  annexed  to  every  estate,  except  an  estate 
tail,  to  which  a  modified  right  of  alienation  only 
belongs.  As  alienation  by  means  of  powers  of  appoint- 
ment was  of  a  less  ancient  date  than  the  right  of 
alienation  annexed  to  ownership,  so  it  was  free  from 
some  of  the  incumbrances  by  which  that  right  was 
clogged.  Thus  a  man  might  exercise  a  power  of 
appointment  in  favour  of  himself  or  of  his  wife(m); 
although,  as  we  have  seen  (n),  a  man  cannot,  by  virtue 
of  his  ownership,  directly  convey  to  himself,  and  could 
not,  previously  to  the  year  1882,  so  convey  to  his  wife. 
So  we  have  seen  (o)  that  a  married  woman  could  not 
formerly  convey  her  estates  without  a  fine,  levied  by 
her  husband  and  herself,  in  which  she  was  separately 
examined;  and  afterwards,  no  conveyance  of  her 
estates  could  be  made  without  a  deed  in  which  her 
husband  must  have  concurred,  and  which  must  have 
been  separately  acknowledged  by  her  to  be  her  own 
act  and  deed.  But  a  power  of  appointment  either  by 
deed  or  will  might  be  given  to  any  woman;  and, 
whether  given  to  her  when  married  or  when  single, 
she  might  exercise  such  a  power  without  the  consent 
of  any  husband  to  whom  she  might  then  or  thereafter 
be  married  {p) ;  and  the  power  might  be  exercised 
in  favour  of  her  husband,  or  of  any  one  else  (9). 
The  Act  of  Parliament  to .  which    we   have   before 


(m)  Sugd.  Pow.  471. 
(»)  Ante,  pp.  201,  291. 
(0)  Ante,  pp.  283—290. 


(p)  Doe  d.  Blofnfield  v.  Eyre, 
3  0.  B.  677;  5  C.  B.  713. 
((/)  Sugd.  Pow.  471. 
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referred  (r),  for  enabling  infants  to  make  binding  settle- 
ments on  their  marriage,  with  the  sanction  of  the  Court 
of  Chancery,  extends  to  property  over  which  the  infant 
has  any  power  of  appointment,  unless  it  be  expressly 
declared  that  the  power  shall  not  be  exercised  by  an 
infant  (s).  But  the  Act  provides,  that  in  case  any 
appointment  under  a  power  of  appointment,  or  any 
disentailing  assurance,  shall  have  been  executed  by 
any  infant  tenant  in  tail  under  the  Act,  and  such  Sic, 
infant  shall  afterwards  die  under  age,  such  appoint- 
ment or  disentailing  assurance  shall  thereupon  become 
absolutely  void  (t). 

The  power  to  dispose  of  property  independently  of  ignorance  of 
any  ownership,   though   established  for  some  three  ^were'has 
centuries,  is  at  the  present  day  frequently  unknown  caused  dis- 
to  those  to  whom  such  a  power  may  belong.     This  of  fntenMon. 
ignorance  has  often  given  rise  to  difficulties  and  the 
disappointment  of  intention  in  consequence  of  the 
execution  of  powers  by  instruments  of  an  informal 
nature,  particularly  by  wills,  too  often  drawn  by  the 
parties  themselves.     A  testator    would,    in    general 
terms,   give  all  his  estate  or  all  his  property;  and 
because  over  some  of  it  he  had  only  a  power  of 
appointment,    apd  not    any    actual    ownership,    his 
intention,    till   lately,    was    defeated.     For    such    a 
general  devise    was  no  execution   of  his  power   of 
appointment,  but  operated  only  on  the  property  that 
was  his  own.     He  ought  to  have  given  not  only  all 
that  he  had,  but  also  all  of  which  he  had  any  power 
to  dispose.     The  "Wills  Act  of  1887  («)   provided  a 
remedy  for  such  cases,  by  enacting  (x)  that  a  general 

(r)  Ante,  p.  276.  tenants  in  tail,  do  not  become 

(«)  Stat.  18  &  19  Vict.  c.  43,  void  on  their  death  under  age; 

s.  1.     See  Re  Cardross's  Settle-  Re  Scott,  1891,  1  Ch.  298. 

ment,  7  Ch.  D.  728.  (u)  Stat.  7  Will.  IV.  &  1  Vict. 

(0  Sect.  2.    It  has  been  held^  c.  26. 

that  appointments  made  under  (x)  Sect.  27. 

the  Act  by  infants,  who  are  not 
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A  general  devise  of  the  real  estate  of  a  testator  shall  be  construed 
appohitment  *^  include  any  real  estate  which  he  may  have  power 
now  executed  to  appoint  in  any  manner  he  may  think  proper  (y), 
devise^  s^nd  shall  operate  as  an  execution  of   such  power^ 

unless  a  contrary  intention  shall  appear  by  the  wilL 
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A  power  of  appointment  may  sometimes  belong  to  a 
person  concurrently  with  the  ordinary  power  of  aliena- 
tion arising  from  the  ownership  of  an  estate  in  the 
lands.  Thus  lands  may  be  limited  to  such  uses  as  A. 
shall  appoint,  and  in  default  of  and  until  appointment 
to  the  use  of  A.  and  his  heirs  (z).  And  in  such  a  case 
A.  may  dispose  of  the  lands  either  by  exercise  of  his 
power  (a),  or  by  conveyance  of  his  estate  (6).  If  he 
exercises  his  power  the  estate  limited  to  him  in  default 
of  appointment  is  thenceforth  defeated  and  destroyed  ; 
and,  on  the  other  hand,  if  he  conveys  his  estate,  his 
power  is  thenceforward  extinguished,  and  cannot  be 
exercised  by  him  in  derogation  of  his  own  conveyance^ 
So  if,  instead  of  conveying  his  own  estate,  he  should 
convey  only  a  partial  interest,  his  power  would  be 
suspended  as  to  such  interest,  although  in  other  respects 
it  would  remain  in  force ;  that  is,  he  may  still  exercise 
his  power,  so  only  that  he  do  not  defeat  his  own  grant. 
When  the  same  object  may  be  accomplished  either  by 
an  exercise  of  the  power,  or  by  a  conveyance  of  the 
estate,  care  should  be  taken  to  express  clearly  by 
which  of  the  two  methods  the  instrument  employed  is 
intended  to  operate.  Under  such  circumstances  it  is 
very  useful  first  to  exercise  the  power,  and  afterwards- 
to  convey  the  estate  hy  tcay  of  further  assurance  only ; 
in  which  case,  if  the  power  is  valid  and  subsisting,  the 


(y)  Cloves  v.  Awdry,  12  Beav. 
604 ;  Re  Mills,  34  Ch.  D.  186 ; 
Re  Williams,  42  Ch.  D.  93 ;  Re 
Byron's  SettlemmU  1891,  3  Ch. 
474. 

iz)  Sir  Edward  Clere's  case,  6 
Rep.  17  b  ;  Maundrell  v.  Matin- 


drell,  10  Ves.  246. 

(a)  Roach  v.  Wadham,  6  East, 
289. 

(6)  Cox  V.  Chamberlain,  4  Ves. 
681 ;  Wynne  v.  Griffith,  3  Bing. 
179 ;  10  J.  B.  Moore,  592 ;  5  B. 
<&  C.  923 ;  1  Russ.  283. 
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subsequent  conveyance  is  of  course  inoperative  (c) ;  but 
if  the  power  should  by  any  means  have  been  suspended 
or  extinguished,  then  the  conveyance  takes  effect. 

The  doctrine  of  powers,  together  with  that  of  vested 
remainders,  was  brought  into  very  frequent  operation 
by  the  usual  form  of  modern  purchase  deeds,  whenever 
the  purchaser  was  married  on  or  before  the  1st  of 
January,  1884,  or  whenever,  as  sometimes  happened, 
it  was  wished  to  render  unnecessary  any  evidence  that 
he  was  not  so  married.  We  have  seen  (d)  that  the 
dower  of  such  women  as  were  married  on  or  before 
the  Ist  day  of  January,  1834,  remained  subject  to  the 
ancient  law  ;  and  the  inconvenience  of  taking  a  con- 
veyance to  the  purchaser  jointly  with  a  trustee,  for  the 
purpose  of  barring  dower,  has  also  been  pointed  out  (e). 
The  modern  method  of  effecting  this  object,  and  at  the  Modem 
same  time  of  conferring  on  the  purchaser  full  power  of  Sirring  ^ 
disposition,  over  the  land,  without  the  concurrence  of  dower. 
any  other  person,  was  as  follows :  A  general  power  of 
appointment  by  deed  was  in  the  first  place  given  to  the 
purchaser,  by  means  of  which  he  was  entitled  to  dispose 
of  the  lands  for  any  estate  at  any  time  during  his  life. 
In  default  of  and  until  appointment,  the  land  was  then 
given  to  the  purchaser  for  his  life,  and  after  the  deter- 
mination of  his  life  interest  by  any  means  in  his  lifetime, 
a  remainder  (which,  as  we  have  seen(/),  was  vested) 
was  limited  to  a  trustee  and  his  heirs  during  the  pur- 
chaser's life.  This  remainder  was  then  followed  by 
an  ultimate  remainder  to  the  heirs  and  assigns  of  the 
purchaser  for  ever,  or,  which  is  the  same  thing,  to  the 
purchaser,  his  heirs  and  assigns  for  ever  {g).  These 
limitations  were  suf&eient  to  prevent  the  wife's  right  of 
dower  from  attaching.    For  the  purchaser  had  not,  at 

(c)  Ray  V.  Pung,  5  Mad.  810 ;  {e)  Ante,  p.  802. 

5  B.  &  A.  561 ;  Doe  d,  Wigan  v.  (/)  Ante,  pp.  885,  848. 

Jones,  10  B.  &  0.  459.  (g)  Feame  C.  R.  847,  n.  ;  Co. 

((/)  Ante,  p.  800.  Litt.  379  b,  n.  (1). 


366 


OF   INCORPOREAL   HEREDITAMEXTS. 


Uses  to  bar 
dower. 


Special 
powers. 


Where  the 
estate  is  of 
limited  dura- 
tion. 
Power  of 
leasing. 


any  time  during  his  life,  an  estate  of  inheritance  in 
possession,  out  of  which  estate  only  a  wife  could  claim 
dower  (/<) :  he  had  during  his  life  only  a  life  interest, 
together  with  a  remainder  in  fee  simple  expectant  on 
his  own  decease.  The  intermediate  vested  estate  of  the 
trustee  prevented,  during  the  whole  of  the  purchaser's 
lifetime,  any  union  of  this  life  estate  and  remainder  (t). 
The  limitation  to  the  heirs  of  the  purchaser  gave  him, 
according  to  the  rule  in  Shelley's  case  (A:),  all  the  powers 
of  disposition  incident  to  ownership  :  though  subject, 
as  we  have  seen  (l),  to  the  estate  intervening  between 
the  limitation  to  the  purchaser  and  that  to  his  heirs. 
But  the  estate  in  the  trustee  lasted  only  during  the 
purchaser's  life,  and  during  his  life  might  at  any  time 
be  defeated  by  an  exercise  of  bis  power.  A  form  of 
these  uses  to  bar  dower,  as  they  were  called,  will  be 
found  in  the  Appendix  (m).  They  will  not  bar  the  dower 
of  wives  married  after  the  1st  of  January,  1884 ;  to 
whom  dower  is  expressly  given  by  the  Dower  Act  (n) 
out  of  any  estate  of  their  husbands  which,  whether 
wholly  equitable,  or  partly  legal  and  partly  equitable,  is 
or  is  equal  to  an  estate  of  inheritance  in  possession  (r^). 

Besides  these  general  powers  of  appointment,  there 
exist  also  powers  of  a  special  kind.  Thus  the  estate 
which  is  to  arise  on  the  exercise  of  the  power  of  appoint- 
ment may  be  of  a  certain  limited  duration  and  nature : 
of  this  an  example  occurs  in  the  power  of  leasing  which 
was  formerly  given  to  every  tenant  for  life  under  a 
properly  drawn  settlement.  We  have  seen(j;)  that  a 
tenant  for  life  cannot,  by  virtue  of  the  right  of  aliena- 
tion incident  to  his  estate,  make  any  disposition  of  the 


(/i)   Ante,  p.  300. 
(i)    Ante,  p.  849. 
{k)  Ante,  pp.  823—328. 
(/)    iln/f,  p.  828. 
\m)  See  Appendix  (A), 
(n)  Stat  3  A  4  WiU.  IV.  c.  106, 
8.  2  ;  ante,  p.  804. 
(o)  And  if  the  deed  is  of  a  date 


previous  to  that  day,  even  an 
express  declaration  contained  in 
the  deed  that  such  was  the  intent 
of  the  uses  will  not  be  sufficient : 
Fry  V.  Noble,  20  Beav.  598;  7 
De  G.  M.  &  G.  687 ;  Clarke  v. 
Franklin,  4  K.  &  J.  266. 
(2j)^n/e,  p.  114. 
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property  to  take  effect  after  his  decease.  Such  right 
of  alienation,  therefore,  does  not  enable  him  to  grant 
a  lease  for  any  certain  term  of  years,  but  only  con- 
tingently on  his  living  so  long.  But  if  his  life  estate 
were  limited  to  him  in  the  settlement  by  way  of  2i8€, 
as  in  practice  was  always  done,  a  power  might  be 
conferred  on  him  of  leasing  the  land  for  any  term 
of  years,  and  under  whatever  restrictions  might  be 
thought  advisable.  On  the  exercise  of  this  power,  a 
ase  would  arise  to  the  tenant  for  the  term  of  years, 
and  with  it  an  estate  for  the  term  granted  by  the  lease, 
quite  independently  of  the  continuance  of  the  life  of 
the  tenant  for  life  (9).  But  if  the  lease  attempted 
to  be  granted  should  have  exceeded  the  duration 
authorized  by  the  power,  or  in  any  other  respect 
infringed  on  the  restrictions  imposed,  it  would  have 
been  void  altogether  as  an  exercise  of  the  power,  and 
might  formerly  have  been  set  aside  by  any  person 
having  the  remainder  or  reversion,  on  the  decease  of 
the  tenant  for  life.  But  now,  by  an  Act  of  1849  (r).  Relief  against 
such  a  lease,  if  made  bond  fide,  and  if  the  lessee  have  i^g^under 
entered  thereunder,  shall  be  considered  in  equity  as  powers. 
a  contract  for  the  grant  of  a  valid  lease  under  the 
power,  to  the  like  purport  and  effect  as  such  invalid 
lease,  save  so  far  as  any  variation  may  be  necessary 
in  order  to  comply  with  the  terms  of  the  power ;  and 
all  persons,  who  would  have  been  bound  by  a  lease 
lawfully  granted  under  the  power,  shall  be  bound  in 
equity  fcy  such  contract  («).  But  in  case  the  reversioner 
is  able  and  wUling  during  the  continuance  of  the 
lessee's  possession  to  confirm  the  lease  without 
variation  {t)^  the  lessee  is  bound  to  accept  a  confirma- 

(q)  10  Yes.  256.  stat.  45  A:  46  Vict.  c.  38,  s.  12 ; 

(r)  Stat.  12  &  18  Vict.  c.  26,  Wms.  Conv.  Stat.  809—311. 
amended  by  stat.  18  &  14  Vict.  (0  As  to  the  power  of  a  tenant 

c.  17.  for  life  in  reversion  to  confirm 

(•)  As  to  the  power  of  a  tenant  such  leases,  see  stat.  45  k  46  Vict, 

for  life  to  make  a  lease  for  giving  c.  38,  s.  12 ;   Wms.  Conv.  Stat. 

effect   to  such  a  contract,  see  309 — 811. 
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tion  accordingly  (w).  The  same  Act  contains  a  further 
provision  (x),  valuable  in  the  case,  which  sometimes 
happens,  of  a  power  to  grant  leases  in  possession 
being  attempted  to  be  exercised  by  a  lease  to 
commence  a  few  days  after  its  date.  In  such  a  case, 
if  the  lessor's  estate  shall  continue  until  the  day 
appointed  for  the  commencement  of  the  lease,  the 
lease,  which  before  would  have  been  invalid,  is  by  the 
statute  rendered  as  valid  as  if  it  had  been  granted  on 
that  day.  Express  powers  of  leasing,  to  take  effect 
by  virtue  of  the  Statute  of  Uses,  may  still  be  validly 
created:  but  in  practice  their  employment  is  now 
largely  superseded  in  consequence  of  the  extensive 
powers  of  leasing  conferred  on  tenants  for  life  by  the 
Settled  Land  Act,  1882  (y) .  The  enactments  mentioned 
above  (z)  apply  in  the  case  of  an  intended  exercise  of 
a  statutory,  as  well  as  of  an  express,  power  of  leasing. 

Another  instance  of  a  special  power  occurs  in  the 
case  of  the  power  of  sale  and  exchange,  which,  before 
the  year  1883,  was  usually  inserted  in  settlements  of 
real  estate  (a).  This  power  provided  that  it  should  be 
lawful  for  the  trustees  of  the  settlement,  with  the 
consent  of  the  tenant  for  life  in  possession  under  the 
settlement,  and  sometimes  also  at  their  own  discretion 
during  the  minority  of  the  tenant  in  possession,  to  sell 
or  exchange  the  settled  lands,  and  for  that  purpose  to 
revoke  the  uses  of  the  settlement  as  to  the  lands  sold 
or  exchanged,  and  to  appoint  such  other  uses  in  their 
stead  as  might  be  necessary  to  effectuate  the  transac- 
tion proposed.  But  it  was  provided  that  the  money 
to  arise  from  any  such  sale,  or  which  might  be  received 
for  equality  of  exchange,  should  be  laid  out  in  the 


(w)  Stat.  13  &  14  Vict.  c.  17, 
8.  8.  Such  confirmation  may  be 
by  signed  memorandmn,  or  by 
acceptance  of  rent  accompanied 
by  signed  memorandum  (sect.  2). 

(ar)  Stat.  12  &  13  Vict.  c.  26,  s.  4. 


{y)  Ante,  pp.  116—119. 

{z)  Stats.  12  &  13  Vict.  c.  26. 
BS.  2,  4  ;  13  &  14  Vict.  c.  17. 

(a)  See  ante,  p.  115,  and 
n.  (0. 
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purchase  of  other  lands;  and  that  such  lands,  and  also 
the  lands  which  might  be  received  in  exchange,  should 
be  settled  by  the  trustees  to  the  then  subsisting  uses 
of  the  settlement.  It  was  further  provided  that,  until 
a  proper  purchase  could  be  found,  the  money  might  be 
invested  in  the  funds  or  on  mortgage,  and  the  income 
paid  to  the  person  who  would  have  been  entitled  to  the 
rents,  if  lands  had  been  purchased  and  settled.  The 
object  of  this  power  was  to  keep  up  the  settlement, 
and  at  the  same  time  to  facilitate  the  acquisition  of 
lands  which  for  any  reason  might  be  more  desirable, 
in  lieu  of  any  of  the  settled  lands  which  it  might  be 
expedient  to  part  with.  The  direction  to  lay  out  the 
money  in  the  purchase  of  other  lands  made  the  money, 
even  before  it  was  laid  out,  real  estate  in  the  contem- 
plation of  equity  {b) ;  and  though  no  land  should  ever 
have  been  purchased,  the  parties  entitled  under  the 
settlement  would  have  taken  in  equity  precisely  the 
same  estates  in  the  investments  of  the  money,  as  they 
would  have  taken  in  any  lands  which  might  have  been 
purchased  therewith.  The  power  given  to  the  trustees 
to  revoke  the  uses  of  the  settlement  and  appoint  new 
uses,  enabled  them,  by  virtue  of  the  Statute  of  Uses, 
to  give  the  purchaser  of  the  settled  property  a  valid 
estate  in  fee  simple,  provided  only  that  the  requisitions 
of  the  power  were  complied  with.  And  an  enactment  Belief  against 
of  the  year  1859  enabled  the  Court  to  relieve  a  bond  "^^^^^y^^l' 
Jide  purchaser  under  such  a  power,  in  case  the  tenant  chaser. 
for  life,  or  any  other  party  to  the  transaction,  should 
by  mistake  have  been  allowed  to  receive  for  his  own 
benefit  a  portion  of  the  purchase-money,  as  the  value 
of  the  timber  or  other  articles  (c).  Previously  to  this 
statute  the  Courts  of  Equity  had  not  considered  them- 
selves authorized  to  give  relief  in  such  a  case(d). 
Since    the   commencement   of    the    year  1888,   the 

(6)  Ante,  p.  181.  {d)  Cockerell  v.  Cholmeley,  1 

(c)  Stat. 22 &2dVict.c.35,s.ld.      Buss.  &  M.  418. 

W.B.P.  B  B 
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employment  in  settlements  of  express  powers  of  sale 
and  exchange  has  been  rendered  unnecessary,  in 
consequence  of  the  powers  of  sale  and  exchange  given 
to  tenants  for  life  by  the  Settled  Land  Act,  1882  (e). 
And  in  drawing  a  settlement  of  land,  it  is  now 
generally  the  practice  to  omit  express  powers  of  sale 
and  exchange,  as  well  as  of  leasing  (/). 

As  to  sales  It  was  decided  that  the  ordinary  power  of  sale  and 

minendf.  exchange  contained  in  settlements  did  not  authorize 
the  trustees  to  sell  the  lands  with  a  reservation  of  the 
minerals  (<7).  In  consequence  of  this  decision,  which 
took  the  profession  rather  by  surprise,  an  Act  was 
passed  {h)  which  confirmed  all  sales,  exchanges,  par- 
titions and  enfranchisements  theretofore  made,  in 
intended  exercise  of  any  trust  or  power,  of  land  with 
an  exception  or  reservation  of  minerals,  or  of  the 
minerals  separately  from  the  residue  of  the  land  (i). 
And  it  was  provided  that  for  the  future  every  trustee 
and  other  person  authorized  to  dispose  of  land  by  way 
of  sale,  exchange,  partition  or  enfranchisement,  might, 
with  the  sanction  of  the  Court  of  Chancery,  now 
represented  by  the  Chancery  Division  of  the  High 
Court,  dispose  of  the  land  without  the  minerals,  or 
of  the  minerals  without  the  land,  unless  forbidden  so 
to  do  by  the  instrument  creating  the  trust  or  power  (k). 
A  sale,  exchange,  partition  or  mining  lease  may  be 
made,  under  the  powers  conferred  by  the  Settled  Land 
Act,  1882  ({),  either  of  land,  with  or  without  an  excep* 
tion  or  reservation  of  all  or  any  of  the  mines  and 
minerals  therein,  or  of  any  mines  and  minerals,  and 
in  any  such  case  with  or  without  a  grant  or  reservation 

{e)  Ante,  pp.  116,  119.  {k)  Stat.  26  &  26  Vict.  c.  108, 

(/)  See  Wms.  Conv.  Stat.  297,  s.  2,  now  replaced  by  56  &  57 

515,  517 ;  ante,  p.  116.  Vict.  c.  53,  s.  44,  amended  by  57 

[g)  Buckley \. Howell,29Be&y.  Vict.  c.  10,  s.  3. 
546.  (Q  Stat.  44  &  45  Vict.  c.  38 ; 

Ih)  Stat.  25  &  26  Vict.  c.  108.  see  ante,  pp.  117,  119. 

(i)  Sect.  1. 
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of  powers  and  privileges  connected  with  mining 
purposes  in  relation  to  the  settled  land,  or  any  part 
thereof,  or  any  other  land  (m). 

Other  kinds  of   special  powers  occur  where   the  When  the 
persons  who  are  to  take  estates  under  the  powers  umlted*^^ 
are  limited  to  a  certain  class.    Powers  to  jointure  a 
wife,  and  to  appoint  estates  amongst  children,  are  the 
most  useful  powers  of  this  nature. 

Powers  may,  generally  speaking,  be  destroyed  or  Poweremay 
extinguished  by  deed  of  release  made  by  the  donee  ^igh^'by 
or  owner  of  the  power  to  any  person  having  any  release. 
estate  of  freehold  in  the  land ;    '*  for  it  would  be 
strange   and   unreasonable   that   a   thing,  which  is 
created  by  the  act  of  the  parties,  should  not  by  their 
act,  with  their  mutual  consent  be  dissolved  again  "(n). 
And  it  is  now  expressly  enacted  that  a  person  to  whom 
any  power,  whether  coupled  with  an  interest  or  not,  is 
given  may  by  deed  release  or  contract  not  to  exercise 
the  power  (o).     The  exceptions  to  this  rule  appear  to 
be  all  reducible  to  the  simple  principle,  that  if  the 
duty  of  the  donee  of  the  power  may  require  him 
to   exercise  it  at  any  future  time,  then  he  cannot 
extinguish  it   by  release  (|>).     By  the  Act  for  the  Release  of 
abolition  of  fines  and  recoveries  {q),  it  is  provided  (r),  ^n^  ^ 
that  every  married  woman  may,  with  the  concurrence  women. 
of  her  husband,  by  deed  to  be  acknowledged  by  her 
as  her  act  and  deed  according  to  the  provisions  of  the 
Act(»),  release  or  extinguish  any  power  which  may 
be  vested  in  or  limited  or  reserved  to  her,  in  regard 

(m)  Sect.l7,Bub-s.l.  Bysub-s.  Swann,  T.  &  B.  480. 

2,  on  exchange  or  partition  may  (o)  Stat.  44  &  46  Viot.  o.  41, 

be  made  subject  to  and  in  con-  s.  52.    See  Wms.  Gonv.  Stat.  226. 

sideration  of  the  reservation  of  (p)  See  2  Chance  on  Powers 

an  undivided  share  in  mines  or  584 ;  Wms.  Gonv.  Stat.  227. 

minerals.  (a)  Stat.  8  &  4  Will.  IV.  c.  74. 


(n)  Albany's  case,  1  Bep.  110  b,  (r)  Sect.  77. 

lid  a ;   Smith  v.  Deaihy  5  Mad.  (s)  See  anU,  p.  289. 

371 ;   21  R.  R.  814 ;  H(ymer  v. 

bb2 
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Disclaimer  of 
a  power. 


to  any  lands  of  any  tenure,  or  any  money  subject  to 
be  invested  in  the  purchase  of  lands  (t),  or  in  regard 
to  any  estate  in  any  lands  of  any  tenure,  or  in  any 
such  money  as  aforesaid,  as  fully  and  effectually  as 
she  could  do  if  she  were  a  feme  sole(u).  A  power, 
whether  coupled  with  an  interest  or  not,  may  now 
be  eflfectually  disclaimed  {x)  by  deed  (y).  The  above 
remarks  as  to  the  extinguishment  of  powers  are  not 
intended  to  apply  to  statutory  powers,  which  are 
regulated  by  the  terms  of  the  statute  creating  them- 
Thus  we  have  seen  that  the  powers  given  to  a  tenant 
for  life  by  the  Settled  Land  Act,  1882,  are  not  capable 
of  release ;  and  a  contract  by  a  tenant  for  life  not  to 
exercise  any  of  his  powers  under  that  Act  is  void  (z). 
Our  notice  of  powers  must  here  conclude.  On  a 
subject  so  vast,  much  must  necessarily  remain  unsaid. 
The  masterly  treatise  of  Sir  Edward  Sugden  (after- 
wards Lord  St.  Leonards),  and  the  accm*ate  work  of 
Mr.  Chance  on  Powers,  will  supply  the  student  with 
all  the  further  information  he  may  require. 


Creation  of 
executory 
interests  by 
will. 


Directions 
that  exe- 
cutors should 
sell  lands 
devisable  by 
custom. 


2.  An  executory  interest  may  also  be  created  by 
will.  Before  the  passing  of  the  Statute  of  Uses  (a), 
wills  were  employed  only  in  the  devising  of  uses, 
under  the  protection  of  the  Court  of  Chancery,  except 
in  some  few  cities  and  boroughs  where  the  legal 
estate  in  lands  might  be  devised  by  special  custom  (6). 
Li  giving  effect  to  these  customary  devises,  the 
Courts,  in  very  early  times  showed  great  indulgence 
to  testators  (c) ;  and  perhaps  the  first  instance  of  the 
creation  of  an  executory  interest  occurred  in  directions 


(t)  See  antCy  p.  181. 

(u)  As  to  the  capacity  of 
married  women  to  release  or 
extinguish  powers  since  the 
commencement  of  the  Married 
Women's  Property  Act,  1882, 
see  Wms.  Conv.  SUt.  383—386. 

(x)  See  ante,  p.  83. 


{y)  Stat.  45  &  46  Vict.  c.  39, 
8.  6.    See  Wms.  Gonv.  Stat.  280, 
281. 
(m)  Ante,  pp.  122, 123. 
^  *  27  Hen.  Vin.  c.  10. 
.  p.  72. 
.  183  a ;  Litt.  s.  586. 


hi)  27  Hen. 
lb)  Ante,  p. 
(c)  30  Ass. : 
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given  by  testators  that  their  executors  should  sell 

their  tenements.     Such  directions  were  allowed  by 

law  in  customary  devises  {d)  ;  and  in  such  cases  it  is 

evident  that  the  sale  by  the  executors  operated  as 

the  execution  of  a  power  to  dispose  of  that  in  which 

they  themselves   had  no  kind  of  ownership.     For 

executors,  as  such,  have  nothing  to  do  with  freeholds. 

Here,   therefore,  was   a  future  estate  or  executory 

interest  created ;  the  fee  simple  was  shifted  away  from 

the  heir  of  the  testator,  to  whom  it  had  descended, 

and  became  vested  in  the  purchaser,  on  the  event 

of  the  sale  of  the  tenement  to  him.     The  Court  of 

Chancery  also,  in  permitting  the  devise  of  the  use  of 

such  lands  as  were  not  themselves  devisable,  allowed 

of  the  creation  of  executory  interests  by  will,  as  well 

as  in  transactions  between  living  persons  (^).    And  in  Directions 

particular  directions  given  by  persons  having  others  cutors^should 

seised  of  lands  to  their  use,  that  such  lands  should  sell  lands  of 

be  sold  by  their  executors,  were  not  only  permitted  were  sensed  to 

by  the  Court  of  Chancery,  but  were  also  recognized  the  testator's 

by  the  legislature.    For,  by  a  statute  of  the  reign  of 

Henry  VIII.  (/),  of  a  date  previous  to  the  Statute 

of  Uses,  it  is  provided,  that  in  such  cases,  where  part 

of  the  executors  refuse  to  take  the  administration  of 

the  will,  and  the  residue  accept  the  charge  of  the 

same  will,  then  all  bargains  and  sales  of  the  lands 

80  willed  to  be  sold  by  the  executors,  made  by  him 

(d)  Year  Book,  9  Hen.  VI.  24  b,  le^in^ :  et  ceo  est  pour  performer 
Babington : — "La nature de devis  le  darrein  volon to  de  le  devisor. ' ' 
ou  torres  sont  devisables  est,  que  Paston. — "  Une  devis  est  mar- 
on  peut  deviser  que  la  terre  sera  veilous  en  lui  meme  quand  il 
vendu  par  executors,  et  ceo  est  peut  prendre  efiect ;   car  si  on 
bon,  come  est  dit  adevant,  et  est  devise  en  Londres  que  ses  execu- 
marveilous  ley  de  raison  :  mes  tors  vendront  ses  terres,  et  devio 
ceo  est  le  nature  d'un  devis,  et  seisi ;    son    heir    est    eins    par 
devise  ad  esto  use  tout  tomps  en  descent,  et  encore  par  le  vend 
tiel  forme ;  et  issint  on  aura  loy-  des   executors   il    sera   ouste.'* 
alment  franktenement  de  cesty  See  also  Litt.  s.  169. 
qui  n*avoit  rien,  et  en  meme  le  (e)  Perk.  ss.  607,  528. 
maniere  come  on  aura  fire  from         (/)  Stat.  21  Hen.  VIII.  c.  4. 
flint,  et  uncore  nuX  fire  est  deins 
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The  Statute 
of  Uses. 


Executory 
devises. 


or  them  only  of  the  said  executors  that  so  doth  accept 
the  charge  of  the  will,  shall  be  as  effectual  as  if  all 
the  residue  of  the  executors  so  refusing,  had  joined 
with  him  or  them  in  the  making  of  the  bargain 
and  sale. 

But,  as  we  have  seen  ((/),  the  passing  of  the  Statute 
of  Uses  abolished  for  a  time  all  wills  of  uses,  until  the 
Statute  of  Wills  (h)  restored  them.  When  wills  were 
restored,  the  uses,  of  which  they  had  been  accustomed 
to  dispose,  had  been  all  turned  into  estates  at  law ; 
and  such  estates  then  generally  came,  for  the  first 
time,  within  the  operation  of  testamentary  instruments. 
Under  these  circumstances,  the  Courts  of  law  in  inter- 
preting wills,  adopted  the  same  lenient  construction 
which  had  formerly  been  employed  by  themselves  in 
the  interpretation  of  customary  devises,  and  also  by 
the  Court  of  Chancery  in  the  construction  of  devises 
of  the  ancient  use.  The  statute  which,  in  the  case 
of  wills  of  uses,  had  given  validity  to  sales  made  by 
the  executors  accepting  the  charge  of  the  will, 
was  extended,  in  its  construction,  to  directions  (now 
authorized  to  be  made)  for  the  sale  by  the  executors 
of  the  legal  estate,  and  also  to  cases  where  the  legal 
estate  was  devised  to  the  executors  to  be  sold  (t). 
Future  estates  at  law  were  also  allowed  to  be  created 
by  will,  and  were  invested  with  the  same  important 
attribute  of  indestructibility  which  belongs  to  all 
executory  interests.  These  future  estates  were  called 
executory  devises,  and  in  some  respects  they  appear  to 
have  been  more  favourably  interpreted  than  shifting 
uses  contained  in  deeds  (A:) ;  though,  generally  speaking, 


{g)  AnU,  pp.  73,  169,  227. 

Ih)  82  Hen.  VIII.  c.  1. 

(i)  Bonifant  v.  Qreenfield,  Cro. 
Eliz.  80;  Go.  Litt.  113  a;  see 
Mackintoshy,  Barber,  1  Bing.  50. 

(k)  In  the  cases  of  Adams  v. 
f'.nvagc  (2  Lord  Raym.   855;  2 


Salk.  679),  and  Rawley  v.  Holland 
(22  Vin.  Abr.  189,  pi.  11),  limi- 
tations which  would  have  been 
valid  in  a  will  by  way  of  execu- 
tory devise  were  held  to  be  void 
in  a  deed  by  way  of  shifting 
or   springing   use.     But    these 
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their  attributes  are  the  same.  To  take  a  common 
instance : — a  man  may,  by  his  will,  devise  lands  to  his  Example, 
son  A.,  an  infant,  and  his  heirs,  but  in  case  A.  should 
die  under  the  age  of  twenty-one  years,  then  to  B.  and 
his  heirs.  In  this  case  A.  has  an  estate  in  fee  simple 
in  possession,  subject  to  an  executory  interest  in  favour 
of  B.  If  A.  should  not  die  under  age,  his  estate  in  fee 
simple  will  continue  with  him  unimpaired.  But  if  he 
should  die  under  that  age,  nothing  can  prevent  the 
estate  of  B.  from  immediately  arising,  and  coming 
into  possession,  and  displacing  for  ever  the  estate  of 
A.  and  his  heirs.  Precisely  the  same  effect  might 
have  been  produced  by  a  conveyance  to  uses.  A  con- 
veyance to  C.  and  his  heirs,  to  the  use  of  A.  and  his 
heirs,  but  in  case  A.  should  die  under  age,  then  to 
the  use  of  B.  and  his  heirs,  would  have  effected  the 
same  result.  Not  so,  however,  a  direct  conveyance 
independently  of  the  Statute  of  Uses.  A  conveyance 
directly  to  A.  and  his  heirs  would  vest  in  him  an 
estate  in  fee  simple,  after  which  no  limitation  could 
follow.  In  such  a  case,  therefore,  a  direction  that,  if 
A.  should  die  under  age,  the  land  should  belong  to  B. 
and  his  heirs,  would  fail  to  operate  on  the  legal  seisin ; 
and  the  estate  in  fee  simple  of  A.  would,  in  case  of  his 
decease  under  age,  still  descend,  without  any  interrup- 
tion, to  his  heir  at  law. 

A  good  illustration  of  the  difference  between  a  con-  Difference 

tingent  remainder  and  an  executory  devise  occurs  in  ^^^ii^nt 

the  case  of  a  devise  of  lands  by  will  to  A.  for  life,  with  remainder 

remainder  in  fee  to  such  son  of  B.  as  shall  first  attain  tory  de^M. 
the  age  of  twenty-one  years.    In  this  case  the  limita- 

cases  have  been  doubted  by  Mr.  the  above  cases  (1  Prest.  Abst. 

Seijeant  Hill  and  Mr.  Sanders  114,     ISO,    181).    Sir    Edward 

(1   Sand.  Uses,  142,   148 ;  148,  Sugden,  however,  supports  these 

5th  ed.),  and  denied  to  be  law  by  cases,  and  seems  suMciently  to 

Mr.  Butler  (note  (y)  to  Feame  answer   Mr.    Butler's  objection 

C.  B.  p.  41).    Mr.  Preston  also  (Sugd.  Gilb.  Uses,  85,  n.). 
lays  down  a  doctrine  opposed  to 
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tion  to  the  son  of  B.  is  either  a  contingent  remainder 
or  an  executory  devise,  according  as  A.,  the  tenant  for 
life,  may  or  may  not  survive  the  testator.  If  A.  should 
survive  the  testator,  there  will  be  an  estate  of  freehold 
subsisting  in  the  premises,  for  the  determination  of 
which  the  limitation  to  the  son  of  B.  must  wait,  before 
it  can  take  effect  in  possession.  This  limitation  is, 
therefore,  a  remainder ;  and,  as  it  depends  on  the  con- 
tingency of  B.  having  a  son  who  may  attain  twenty- 
one,  it  is  a  contingent  remainder.  But  if  A.  should 
die  in  the  lifetime  of  the  testator,  the  will  would  start, 
on  the  testator's  death,  with  a  simple  limitation  to 
such  son  of  B.  as  shall  first  attain  the  age  of  twenty- 
one  years.  This  limitation  has  not  to  wait  for  the 
determination  of  any  prior  estate  of  freehold ;  but  it 
arises  of  itself  on  the  event  of  a  son  of  B.  attaining 
the  age  of  twenty-one  years ;  and  it  displaces,  when  it 
takes  effect,  the  estate  in  fee  simple,  which,  not  being 
otherwise  disposed  of,  descends,  immediately  on  the 
death  of  the  testator,  to  his  heir  at  law.  It  is,  there- 
fore, in  this  case,  not  a  contingent  remainder,  but  an 
executory  devise.  Under  the  law  as  it  stood  before 
the  Act  of  1877  amending  the  law  as  to  contingent 
remainders  (0,  if  A.  survived  the  testator,  but  died 
before  any  son  of  B.  attained  twenty-one  the  limita- 
tion failed  for  want  of  an  estate  of  freehold  to  support 
it :  whereas  if  A.  died  in  the  lifetime  of  the  testator, 
it  was  not  liable  to  any  failure.  It  was  to  remedy  the 
hardship  occasioned  by  the  failure  of  such  a  limitation 
as  this,  when  it  occurred  in  the  shape  of  a  con- 
tingent remainder,  that  the  Act  above  mentioned  was 
framed. 

Alienation  of       The  alienation  of  an  executory  interest,  before  its 

fnterestsf        becoming  an  actually   vested  estate,  was   formerly 

subject  to  the  same  rules  as  governed  the  alienation 

(J)  Stat.  40  &  41  Vict.  c.  38 ;  ante,  p.  8d9. 
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of  conlingent  remainders  (m).  But  by  the  Eeal 
Property  Act,  1845,  all  executory  interests  may  now 
be  disposed  of  by  deed  (n).  Accordingly,  to  take  our 
previous  example,  if  a  man  should  leave  lands,  by  his  Example. 
will,  to  A.  and  his  heirs,  but  in  case  A.  should  die 
under  age,  then  to  B.  and  his  heirs, — B.  may  by  deed, 
during  A.'s  minority,  dispose  of  his  expectancy  to 
another  person,  who,  should  A.  die  under  age,  will  at 
once  stand  in  the  place  of  B.  and  obtain  the  fee  simple. 
Bat  before  the  Act,  this  could  not  have  been  done ; 
B.  might  indeed  have  sold  his  expectancy ;  but  after 
the  event  (the  decease  of  A.  under  age),  B.  must 
have  executed  a  conveyance  of  the  legal  estate  to  the 
purchaser ;  for,  until  the  event,  B.  had  no  estate  to 
convey  (o). 

Similar  to  an  estate  arising  by  executory  devise,  is  Estates 
an  estate  which  arises  solely  by  the  force  of  a  statute,  fiJJ™of  ^ 
upon  the  execution  of  some  statutory  power.     This  statute  on 
occurs  whenever  an  estate  in  land  is  transferred  by  a  statutory 
any  person  by  means  of  an  authority  conferred  upon  P^wer. 
him  by  some  statute,  and  not  by  means  of  the  right 
of  alienation  incident  to  an  estate  in  land  or  of  a 
power  given  to  him  under  the  Statute  of  Uses  or  by  a 
will.    For  example,  by  the  Settled  Land  Act,  1882,  a  Conveyance 
tenant  for  Ufe  under  a   settlement  is  empowered  to  ufe  under  ^^ 
convey  the  settled  land  by  deed  for  all  the  estate  and  |®f  ^?^^°^ 
interest,  which  is  the  subject  of  the  settlement,  or  for 

!m)  Ante,  p.  342.  infant,  may  convey  the  whole  fee 

n)  Stat.  8  &  9  Vict.  c.  106,  simple  in  order  to  carry  into  effect 

s.  6,  repealing  stat.  7  &  8  Vict.  any  decree  for  the  sale  or  mort-    Sale  or  mort- 

s.  76,  8.  5.    In  order  to  facilitate  gage  of  the  estate  for  payment  of   gage  for  pay- 

the  payment  of  debts  out  of  real  such  debts.    And  this  provision,   ment  of 

estate,  it  is  provided,  by  stats.  11  so  far  as  it  relates  to  a  sale,  has   debts. 

Geo.  IV.   &.  1  Will.  IV.  c.  47,  been  extended  to  the  case  of  the 

6.  12,  and  2  &  8  Vict.  c.  60,  that  land    having  descended  to  the 

when  lands  are  by  law,  or  by  the  heir,   subject    to  an   executory 

wiU  of  their  owner,  liable  to  the  devise  over  in  favour  of  a  person 

payment  of  his  debts,  and  are  by  or  persons  not  existing  or  not 

the  wiU  vested  in  any  person  by  ascertained ;  stat.  11  &  12  Vict. 

way  of  executory  devise,  the  first  c.  87. 
executory  devisee,  even  though  an  (o)  Ante^  p.  842. 
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Declaration 
vesting  land 
in  future 
trustees. 


any  less  estate  or  interest,  as  may  be  required  for 
carrying  into  effect  the  powers  of  leasing,  sale, 
exchange,  partition  and  other  powers  given  by  that 
Act  ip).  He  may  thus  convey  the  whole  legal  estate 
in  fee  simple  in  the  settled  land,  if  comprised  in  the 
settlement,  even  though  he  himself  should  have 
merely  an  equitable  estate  for  life  (9).  When  a  tenant 
for  life  exercises  his  power  of  conveyance  under  this 
Act,  the  legal  estate  in  the  settled  land  is,  by  the 
force  of  the  statute,  taken  away  from  the  persons,  in 
whom  it  has  been  previously  vested,  and  conveyed  to 
the  lessee,  purchaser  or  other  person,  to  the  extent 
specified  in  the  deed,  by  which  the  lease,  purchase 
or  other  transaction  is  carried  out.  Thus  the  estate 
limited  by  such  a  deed  arises  solely  by  virtue  of  the 
Act,  which  has  empowered  the  tenant  for  life  to 
convey.  The  operation  of  such  a  statutory  power  is 
therefore  different  from  that  of  a  power  to  appoint  the 
use  of  land,  which  takes  effect  under  the  Statute  of 
Uses.  So  that  if  land  be  conveyed  under  a  statutory 
power  to  A.  and  his  heirs  to  the  use  of  B.  and  his  heirs, 
B.,  not  A.,  will  take  the  fee  simple  at  law  (r).  Another 
example  of  estates  arising  by  force  of  statute  upon  the 
execution  of  a  statutory  authority  is  afforded  by  the 
effect  of  a  declaration  made  by  a  person  appointing 
new  trustees  under  the  Trustee  Act,  1898,  that  the 
estate  in  any  land,  which  is  subject  to  the  trust,  shall 
vest  in  the  persons  who  will  thenceforward  be  the 
trustees  (s). 


(p)  Stat.  45  &  46  Vict.  c.  38, 
8.  20.    See  ante,  pp.  116—122. 
(q)  See  antCf  p.  184. 


(r)  ArUe,  pp.  171,  368;  Sug. 
Pow.  46,  146,  196—198. 
(s)  See  ante,  p.  189. 
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CHAPTEE  IV. 

OF  REMOTENESS  OF  LIMITATION. 

The  limitation  of  estates  to  arise  at  a  future  time  Limitations 
by  way  of  shifting  use  or  executory  devise  must  con-  Sr  ^.emote!^ 
form  to  the  requh-ements  of  a  rule,  known  as  the  ness. 
rule  against  perpetuities;  or  else  it  will  be  void  for 
remoteness.  This  rule  is  founded  on  a  general  prin- 
ciple of  policy  guiding  the  judges,  that  all  contrivances 
shall  be  void,  which  tend  to  create  a  perpetuity,  or  to  Perpetuity. 
place  property  for  ever  out  of  reach  of  the  exercise  of 
the  power  of  alienation  (a).  This  principle  appears  to 
have  been  first  applied  after  it  had  become  well  settled 
that  an  estate  tail  might  be  barred  by  a  common 
recovery,  as  a  reason  for  holding  that  any  contrivance 
to  restrain  a  tenant  in  tail  from  suffering  a  recovery 
shall  be  of  no  effect  (6).  When  the  law  came  to 
recognize  as  valid  the  limitation  of  estates  in  remainder 
to  unborn  children,  and  further  to  admit  the  creation 
of  future  estates  by  way  of  shifting  use  and  executory 
devise  (c),  it  was  seen  that  such  devices,  unless  re- 
strained within  due  bounds,  might  pave  the  way  to 
perpetual  settlement  of  land  ;  and  the  same  principle 
of  policy  was  again  invoked  (d).  In  the  case  of  future 
estates  to  arise  by  way  of  shifting  use  and  executory 
devise,  these  due  bounds  were  gradually  settled  by 

(o^  Nottingham,   C,    Howard  Jac.  696—698 ;  ante,  p.  95,  and 

V.  Lhtke  of  Norfolhy  2  Swanst.  note  (p). 

4M,  460 ;  8  Cha.  Ca.  17,  20,  25,  (c)  AnU,    pp.    381—884,  852, 

51—36 ;  2  P.  W.  688 ;  London  #  373—376. 

South-Western  Railway  Co.  v.  (d)  See  Gro.  Jac.  590— 593;  2 

Gomm,  20  Ch.  D.  562.  Swanst.  460—468 ;  3  Ch.  Ca.  17, 

(b)  1  Rep.  84  a,  88  a,  181  b;  20,  25,  81—86;  12  Mod.  287. 
6  Bep.  40  a;  10  Bep.  42  b;  Cro. 
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The  Rule 
against  per- 
petuities. 


Example. 


successive  decisions.  Such  estates  were  allowed  to 
take  effect,  at  first,  within  the  compass  of  an  existing 
life  (e) ;  then  within  a  reasonable  time  after  (/).  This 
reasonable  time  after  an  existing  life  was  next  extended 
to  the  period  of  the  minority  of  an  infant  actually 
entitled  under  the  instrument,  by  which  the  executory 
estate  was  conferred  (g).  After  this,  it  was  held  that 
any  number  of  existing  lives  might  be  taken  (/O- 
Finally,  it  was  settled  that  the  time  allowed  after  the 
duration  of  existing  lives  should  be  a  term  of  twenty- 
one  years,  independently  of  the  minority  of  any  person, 
whether  entitled  or  not ;  with  the  possible  addition  of 
the  period  of  gestation,  but  only  where  the  gestation 
actually  exists  (t). 

The  rule  so  settled  is  what  is  generally  called  ''  the 
rule  against  perpetuities ;"  and  it  will  be  convenient 
so  to  refer  to  it.  It  requires  every  future  estate 
limited  to  arise  by  way  of  shifting  use  or  executory 
devise  to  be  such  as  must  necessarily  arise  within 
the  compass  of  existing  lives  and  twenty-one  years 
after,  with  the  possible  addition  of  the  period  of 
gestation,  in  the  case  of  some  person  entitled  being  a 
posthumous  child.  But  if  no  lives  are  fixed  on,  then 
the  term  of  twenty-one  years  only  is  allowed  (k).  And 
every  executory  estate,  which  might,  in  any  event, 
transgress  the  limits  so  fixed,  will  from  its  commence- 
ment be  absolutely  void.  For  instance,  a  gift  by  way 
of  shifting  use  or  executory  devise  to  the  first  son  of 
A.,  a  bachelor,  who  shall  attain  the  age  of  twenty-four 
years,  is  void  for  remoteness  (Z).    For  if  A.  were  to 


(e)  Howard  v.  Duke  of  Nor- 
folk, 3  Ch.  Ca.  14;  2  Swanst. 
454. 

(/)  Mark$  v.  Marks,  10  Mod. 
419. 

(g)  Stephens  v.  Stepliens,  Ga. 
t  Talb  228 

(h)  Tliellusson  v.  Woodford,  4 
Ves.  227  ;  11  Ves.  112. 


(t)  Cadell  V.  Palmer,  7  Bligh, 
N.  S.,  202. 

(k)  Lewis  on  Perpetuities^ 
172 ;  1  Jarm.  WiUs,  216,  5th  ed. 

(I)  Newman  v.  Newman,  lO 
Sim.  51;  GHMth  v.  Blunt,  4 
Beav.  248;  1  Jarm.  WiUs,  226, 
227,  5th  ed.  In  the  case  of  an 
executory  gift  by  will,  however^ 
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'^%tl^^^  is  ^ 

die,  leaving  a  son  a  few  months  old,  the  estate  of  the  f       ^'^Ij  ff*' 

son  would  arise,  under  such  a  gift,  at  a  time  exceeding   f-  fi^-^vv  jT^V^ 

the  period  of  twenty-one  years  from  the  expiration  of  \  '^^^  ^^^ii^htm 

the  life  of  A.,  which,  in  this  case,  is  the  life 

But  a  gift  to  the  first  son  of  A.  who  shall  attain  ^ 

age  of  twenty-one  years  will  be  valid,  as  necessarily    '' **"  *t1£^A-J^ ' ' 

falling  within  the  allowed  period.     When  a  gift  is  ir'^  VwJUJL^ 

infected  with  the  vice  of  its  possibly  exceeding  the  ^^jjr^Jjc;,  W>9«^»wvv 

prescribed  limit,  it  is  at  once  and  altogether  void  both  .^^^^j,^  f^  utjA^ 

at  law  and  in  equity.  And  even  if,  in  its  actual  event,  v»vv^  vwvdI*»»V 

it  should  fall  greatly  within  such  limit,  yet  it  is  still  Waa/^^vIsu  ^»*^*<' 


iration  ot  ;^  ^  .^..c^^^^ 

fixed  on.  «^jtV^  *  rt**^ 

ittain  the  V^'-'^f  V^^p^ 


as  absolutely  void  as  if  the  event  had  occurred  which 


4^-^-*==^^ 


If,  how-exception 
where 


re- 
ceded by  an 
estate  tail. 


would  have  taken  it  beyond  the  boundary 
ever,  the  executory  limitation  should  be  in  defeasance 
of,  or  immediately  preceded  by,  an  estate  tail,  then, 
as  the  estate  tail  and  all  subsequent  estates  may  be 
barred  by  the  tenant  in  tail,  the  remoteness  of  the 
event  on  which  the  executory  limitation  is  to  arise 
-will  not  affect  its  validity  {m). 

Executory   limitations    contained    in    instruments  Executory 
coming  into  operation  after  the  year  1882  are  subject  i^'effect^on 
to  a  further  restriction  imposed  by  the  Conveyancing  failure  of 
Act,  1882  (n) ;    in  which  it  is   enacted  that,  where  ^®^^®- 
there  is  a  person  entitled  to  land  for  an  estate  in  fee, 
or  for  a  term  of  years  absolute  or  determinable  on 
life,  or  for  a  term  of  life,  with  an  executory  limitation 


the  time  within  which  the  estate 
given  must  arise,  is  computed 
from  the  death  of  the  testator, 
to  whom  knowledge  of  the  cir- 
cumstances then  existing  is 
imputed.  So  that  a  gift,  which 
would  have  been  void,  if  the 
testator  had  died  inmiediately 
after  making  his  will,  may  be 
valid  at  his  death.  Thus  in  the 
example  given  in  the  text,  if  the 
gift  were  made  by  wiU,  and  A. 
were  to  die  before  the  testator, 
leaving  a  son,  it  would  be  valid  ; 
for  the  person  to  take  would 
have  been   ascertained   at   the 


testator's  death,  and  the  estate 
given  to  him  must  in  such  case 
necessarily  arise  within  a  life  in 
being,  viz.  his  own.  And  the 
gift  would  also  be  valid,  if  a  son 
of  A.  had  attained  twenty-four 
before  the  testator's  death, 
though  A.  survived  the  testator ; 
1  Jarm.  WiUs,  216,  5th  ed. ; 
.  Picken  v.  Matthews,  10  Ch.  D.  264. 

(m)  Butler's  note  (h)  to  Feame 
C.  R.  662 ;  Lewis  on  Ferpetuities, 
669.  See  ante,  p.  351,  n.  (6) ;  Heas- 
man  v.  Pearse,  L.  R.  7  Ch.  275. 

(n)  Stat.  45  &  46  Vict.  c.  39, 
s.  10.    See  Wms.  Conv.  Stat.  288^ 
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over  on  default  or  failure  of  all  or  any  of  his  issue, 
\7bether  within  or  at  any  specified  period  of  time  or 
not,  that  executory  limitation  shall  be  or  become  void 
and  incapable  of  taking  effect,  if  and  as  soon  as  there 
is  living  any  issue,  who  has  attained  the  age  of  twenty- 
one  years,  of  the  class  on  default  or  failure  whereof 
the  limitation  over  was  to  take  effect. 

Restriction  In  addition  to  these  limits,  a  restriction  is  imposed 

on^oumuia-  ^^  ^^  ^^^  ^j  George  III.  (o)  on  attempts  to  accumulate 
the  income  of  property  for  the  benefit  of  some  future 
owner.    This  Act  was  occasioned  by  the  extraordinary 
Mr.  Theiius-    will  of  Mr.  Thellusson,  who  directed  the  income  of  his 
property  to  be  accumulated  during  the  lives  of  all  his 
children,  grandchildren  and  great-grandchildren  who 
were  living  at  the  time  of  his  death,  for  the  benefit  of 
some  future  descendants  to  be  living  at  the  decease  of 
the  survivor  (p) ;  thus  keeping  strictly  within  the  rule 
which  allowed  any  number  of  existing  lives  to  be  taken 
as  the  period  for  an  executory  interest.    To  prevent 
Stat.  89  &       the  repetition  of  such  a  cruel  absurdity,  the  Act  forbids 
c.  98^'  tl^®  accumulation  of  income  for  any  longer  term  than 

the  life  of  the  grantor  or  settlor,  or  twenty-one  years 
from  the  death  of  any  such  grantor,  settlor,  devisor  or 
testator,  or  during  the  minority  of  any  person  living, 
or  in  refitre  sa  mire  at  the  death  of  the  grantor, 
devisor  or  testator,  or  during  the  minority  only  of  any 
person  who,  under  the  settlement  or  will,  would  for 
the  time  being,  if  of  full  age,  be  entitled  to  the  income 
directed  so  to  be  accumulated  (q) .  But  the  Act  does  not 
extend  (r)  to  any  provision  for  payment  of  debts,  or 
for  raisipg  portions  for  children  («),  or  to  any  direction 
touching  the  produce  of  timber  or  wood.     Nor  does  it 

(o)   Stat.  89  &  40  Geo.  III.  (r)  Sect.  8. 

c.  98;  Feame  C.  R.  588,  n.  {x).  («)  See  Halford  v.  Stains,  16 

(p)  4  Ves.  227;  Feame  G.  R.  Sim.  488,  496;  Bcuxm  v.  Procter, 

486,  n.  T.  &  R.  81 ;  Bateman  v.  Hodgkin, 

(q)  Wilson  v.  Wilson,  1  Sim.  10   Beav.    426;    Barrington    v. 

JN.  S.  288.  Liddell,  2  De  G.  M.  &  G.  480; 
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apply  to  a  trust  to  expend  part  of  the  income  of  a 
landed  estate  in  maintaining  the  property  in  good 
repair  (f).  Any  direction  to  accumulate  income,  which 
may  exceed  the  period  thus  allowed,  is  valid  to  the 
extent  of  the  time  allowed  by  the  Act,  but  void  so  far 
as  this  time  may  be  exceeded  (n).  And  if  the  direction 
to  accumulate  should  exceed  the  limits  allowed  by  law 
for  the  creation  of  executory  interests,  it  will  be  void 
altogether,  independently  of  the  above  Act  (x).  By  an 
Act  of  1892  (y),  the  accumulation  of  income  for  the 
purchase  of  land  is  prohibited  for  any  longer  period 
than  during  the  minority  or  respective  minorities  of 
any  person  or  persons,  who  under  the  instrument 
directing  accumulation  would,  for  the  time  being,  if  of 
fail  age,  be  entitled  to  receive  the  income  so  directed 
to  be  accumulated. 

Let  us    now    return  to  the  rules   governing  the  Buiesfor 
creation  of  contingent  remainders.     We  have  con-  conMnffent 
sidered  the  first  of  these,  that  the  freehold  must  remainders. 
never  be  without  an  owner,  or  that  every  contingent  ^^®  ^• 
remainder  must  be  supported  by  a  particular  estate 
of  freeholder:).    And  it  will  be  remembered  that,  in 
consequence  of  this  rule,  every  contingent  remainder 
must  vest  during  the  continuance  or  immediately  on 
the  termination  of  the  particular  estate,  or  it  will  fail 
altogether  (a).    Also,  that  an  Act  of  1877  now  saves 
from  this  consequence  of  the  rule  every  contingent 
remainder  created  after  the  Act,  which  would  have 
l>een  valid  if  originally  created  as  a  shifting  use  or 

Edwards  v.  Tuck,  3  De  G.  M.  &  v.  Dungannon,  1  Dr.  &  War.  609 

G.  40.  Curtis  v.  Lukitiy  5  Beav.   147 

(t)   Vine  V.  Raleigh,  1891,  2  Broughton  v.  James,  1  Coll.  26 

Ch.  13.  Scarisbrick  v.  Skelmersdale,  17 

(tt)  1  Jarm.  Wills,  275,  5th  ed.  Sim.  187;    Turvin  v.  Newcome, 

See  Re  Lady  Rosslyn's  Trust,  16  8  K.  &  J.  16. 
Sim.  391;  Ralph  v.  Carrick,  5  (y)  Stat.  55  &  56  Vict.  o.  58. 

Ch.  D.  984,  997,  998.  U)  Ante,  p.  336. 


(x)  Southampton  v.  Hertford,  (a)  Ante,  p.  888. 


2  V.  &  B.  54;  18  R.  R.  18;  Ker 
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executory  devise  {b).  We  have  now  seen,  however, 
that  for  a  limitation  to  be  valid  as  a  shifting  use  or 
executory  devise,  it  must  conform  to  the  rule  against 
perpetuities  (c).  No  contingent  remainder  will  there- 
fore be  preserved  by  this  Act,  unless  it  be  such  as  must 
necessarily  vest  within  the  duration  of  existing  lives 
and  twenty-one  years  after.  Thus,  if  land  be  granted 
after  1877  to  A.,  a  bachelor,  for  life,  and  after  his 
death  to  his  first  son,  who  shall  attain  the  age  of 
twenty-four  years,  the  gift  to  A.'s  son  is  good  as  a 
contingent  remainder,  and  may  take  effect  if  a  son 
of  A.  attain  twenty-four  in  A.'s  lifetime  (d).  But  if 
A.  die  before  any  son  of  his  attain  twenty-four,  the 
contingent  remainder  to  A.'s  son  will  fail  altogether, 
by  the  common  law  rule,  as  not  having  vested  before 
or  at  the  termination  of  the  particular  estate.  And 
it  will  not  be  saved  by  the  Act  of  1877  (e) ;  because 
as  we  have  seen  (/),  it  would  not  have  been  valid,  if 
originally  created  as  a  shifting  use  or  executory  devise. 

Perpetuity  The  liability  of  contingent  remainders  to  be  de- 

contingen?  ^  stroyed  by  the  act  of  the  tenant,  on  whose  particular 
remainders,  estate  they  depended,  was  a  great  safeguard  against 
the  creation  of  a  perpetuity  (g).  But  if  there  had  been 
no  check  but  this,  a  perpetual  settlement  might  possibly 
have  been  made,  after  the  introduction  of  trustees  to 
preserve  contingent  remainders  (A),  by  giving  life  estates 
successively  in  remainder  to  successive  generations  of 
children.  But  it  seems  to  have  been  understood  by 
those  concerned  in  drawing  settlements  of  land  in  the 
modem  form  generally  adopted  after  the  Restora- 
tion (t),  that  estates  given  to  unborn  children  should 
be  confined  to  such  as  must  be  ascertained  within  the 
compass  of  existing  lives  (A:).     For  the  conveyancing 

!6)  Ante,  p.  339.  {g)  AnU,  pp.  344,  379;  see  1 

c)  Ante,  p.  380.  Rep.  120. 131  b. 
a)  Ante,  p.  338.  Ih)  Ante,  p.  348. 

e)  Ante,  p.  389.  (t)   AnU,  p.  110. 

/)  Ante,  p.  380.  (k)  AnU,  p.  380. 
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practice  established  with  regard  to  such  settlements 
was  (as  it  still  is)  to  limit  the  land  to  an  intended 
husband,  or  eldest  son  coming  of  age,  for  life,  with 
remainder  to  his  unborn  sons  successively  in  tail(Z). 
And  attempts  to  confer  successive  life  estates  on 
successive  generations  of  unborn  children  were  held 
to  violate  the  principle  of  policy  mentioned  above  (?/i). 
After  a  time,  the  restraint  imposed  on  the  creation 
of  successive  contingent  remainders  came  to  be 
generally  defined  in  a  sort  of  working  rule  adopted 
by  conveyancers  and  quoted  by  judges,  that  an  estate 
given  to  an  unborn  person  for  life  cannot  be  followed 
by  any  estate  to  any  child  of  such  unborn  person. 
And  it  was  allowed  on  all  hands  that,  if  such  a 
limitation  were  made,  the  estate  given  to  the  child 
of  the  unborn  perscm  would  be  void  (;?).  The  reason 
assigned  for  this,  however,  was  not  always  the  same; 
for  the  origin  of  the  rule  was  attributed  sometimes 
to  the  general  policy  of  the  law  restraining  attempts 
to  create  a  perpetuity,  sometimes  to  the  old  doctrine 
which  prohibited  double  possibilities  (o).  This  rule 
gained  authority  from  general  use  (p).  After  the 
period  allowed  for  the  creation  of  executory  interests 
had  been  extended  to  an  independent  term  of  twenty- 
one  years  after  the  duration  of  existing  lives  ((/),  it 
was  much   debated,  whether  the  rule  so  applied  to 

(/)  See  the  books  cited  in  note  371   b,    n.   (1),   vii.  2;     Vaizey, 

(/)  to  p.  115,  ante.  L.  Q.  R.vi.419.  Historicalh-,  the 

(m)  Ante,  p.  379;  Humberston  former  explanation  seems  to  be 

V.  Humberston,  1  P.  W.  332;  1  the    correct   one  ;    Gray,    Rule 

Atk.   593;    Seaward  v.  Willock,  against     Perpetuities     (Boston, 

6  East,  198,  205.  1886),  pp.  135,  137,  139,  140,  206 

(n)  Marlborough  v.  Godolphin,  — 208. 

1  Eden,  415,  416;   2  Cases  and  {p)  Cole  v.  Setrell,  2  H.  L.  C. 

Opinions,    432 — 441 ;      Hay    v.  186 ;  Monypenny  v.  Bering,  2  De 

Earl  of  Coventry,  3  T.  R.  86;  G.  M.  &  G.  145,  170;  Sugden  on 

1  R.  R.  652 ;  Brudenell  v.  Elwes,  Property,  120;  Sugd.  Real  Prop. 

1    East,    462;    6    R.    R.    310;  Stat.285,n.(a),l8ted.,274,n.(a), 

Feame's  Posthmna,  215;  Feame  2nd  ed. ;  1  Jarm.  Wills,  221,  1st 

C.  R.  602,  565,  Butl.  note;    2  ed.,   251,  4th  ed.;    Wms.   Real 

Prest.  Abst.  114;  Sug.  Pow.  393.  Prop.  212,  1st  ed.,  276,  13th  ed. 

(o)  Ante,  p.  340 ;  Feame  C.  R.  (q)  Aiitr,  p.  380. 
251,  n.,  502,  565,  n.;    Co.  Litt. 

W.R.P.  c  c; 
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contingent  remainders  should  or  should  not  be  con- 
sidered as  merely  an  instance  of  the  settled  rule 
against  perpetuities  (r).  But  limitations  likely  to 
raise  this  question  were  eschewed  in  practice  («).  The 
point  first  came  before  the  Court  in  1889,  when  the 
judges  were  apparently  not  inclined  to  sanction  any 
possible  extension  of  the  time  of  settlement  for  the 
sake  of  introducing  a  uniform  rule.  Accordingly, 
the  working  rule  of  conveyancers  was  declared  to 
be  an  independent  rule  of  law;  and  a  remainder 
limited  to  the  child  of  an  unborn  person,  after  a 
life  estate  to  the  unborn  parent,  was  held  to  be  void, 
notwithstanding  that  the  gift  in  remainder  had  been 
expressly  confined  to  such  child  of  the  unborn  parent 
as  should  be  bom  within  the  compass  of  lives  existing 
Rule  2.  at  the  time  of  the  gift  (f).     The  creation  of  contingent 

remainders  of  legal  estates  is  therefore  subject  to  the 
rule,  that  an  estate  cannot  be  well  limited,  in  re- 
mainder after  an  estate  given  to  an  unborn  person 
for  life,  to  any  child  of  such  unborn  person. 

Cy-prf^  The  above  rule  is,  however,  subject  to  some  modifica- 

doctnne.  ^j^j^^  when  the  gift  is  made  by  will.  For  in  the  case 
of  a  gift  hy  will  to  the  unborn  son  of  some  living 
person  for  his  life,  and  after  the  decease  of  such 
unborn  son,  to  his  sons  in  tail,  the  Courts  of  law  have 
been  so  indulgent  to  the  ignorance  of  testators,  that 
they  have  endeavoured  to  carry  the  intention  of  the 
testator  into  effect,  as  nearly  as  can  possibly  be  done, 
without  infringing  the  rule  of  law,  which  makes  such 
a  remainder  void.  Accordingly,  they  take  the  liberty 
of  altering  his  will  to  what  they  presume  he  would 
have  done  had  he  been  acquainted  with  the  rule  which 
prohibits  the  son  of  any  unborn  son  from  being,  in 

(r)  See  Appendix  E.,  and  the  (t)  Whitby  v.  Mitchell,  42  Ch. 

editor's  note  thereto.  D.  494;  44  Ch.  D.  85;  see  L.  Q. 

(s)    Davidson,     Prec.      Conv.  R.  vi.  410  sq. 
vol.  iii.  pp.  336—338,  3rd  ed. 
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such  circumstances,  the  object  of  a  gift.  This,  in  law 
French,  is  called  the  cy-pres  doctrine  {it).  From  what 
has  already  been  said,  it  will  be  apparent  that  the 
utmost  that  can  be  legally  accomplished  towards 
securing  an  estate  in  a  family  is  to  give  to  the  unborn 
sons  of  a  living  person  estates  in  tail :  such  estates, 
if  not  barred,  will  descend  on  the  next  generation  ; 
but  the  risk  of  the  entails  being  barred,  cannot  by  any 
means  be  prevented.  The  Courts,  therefore,  when 
they  meet  with  such  a  disposition  as  above  described, 
instead  of  confining  the  unborn  son  of  the  living 
person  to  the  mere  life  estate  given  him  by  the  terms 
of  the  will,  and  annulling  the  subsequent  limitations 
to  his  offspring,  give  to  such  son  an  estate  in  tail,  so 
as  to  afford  to  his  issue  a  chance  of  inheriting  should 
the  entail  remain  unbarred.  But  this  doctrine,  being 
rather  a  stretch  of  judicial  authority,  is  only  applied 
where  the  estates  given  by  the  will  to  the  children  of 
the  unborn  child  are  estates  in  tail,  and  not  where 
they  are  estates  for  life  (x),  or  in  fee  simple  (?/).  If, 
however,  the  estate  be  in  tail,  the  rule  equally  applies, 
whether  the  estates  tail  be  given  to  the  sons  succes- 
sively according  to  seniority,  or  to  all  the  children 
equally  as  tenants  in  common  {z). 

But  in  the  same  year,  in  which  the  second  rule  here  Rule  3. 
given  was  established  as  law,  a  case  occurred  for 
which  the  above  rules  were  insufficient  to  provide. 
Accordingly,  the  policy  of  the  law  restraining  every 
contrivance  to  create  a  perpetuity  {a)  was  again  in- 
voked;   and  the  limitation  of  successive  contingent 

(u)  Feame  C.  R.   204,  note ;  Jessel,  M.  R.,  in  Hampton  v. 

1  Jann.    Wills,  267,    6th    ed. ;  Holnian,  6  Ch.  D.  183,  193. 

Vanderplank  v.  King^  3  Hare,  1 ;  (y)  Bristow  v.   Warde^  2  Ves. 

Montfpenny  v.  Bering,  16  M.  &  jun.  336;   2  R.  R.  235;  Hale  v. 

W.  418 ;  Hampton  v.  Holman,  5  Pew,  25  Beav  .335. 

Ch.  D.  183.  (z)  Pitt  V.  Jackson, 2Bro.  C. C. 

(x)  Seaward  v.  Willock,  6  East,  61 ;     Vanderplank   v.    King,    3 

198.      See,  however,  per  Rolt,  Hare,  1. 

L.  J.,  in  Forsbrook  v.  Forsbrook,  (a)  Ante,  p.  379. 
L.  R.  3    Ch.  93,  99 ;  and  per 

CC2 
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remainders  was  declared  to  be  subject  to  a  further 
rule,  which  appears  to  be  this : — that  a  contingent 
remainder  limited  to  take  effect  after  a  contingent 
remainder  will  be  void,  unless  it  must  necessarily  vest 
within  the  period  allowed  by  the  rule  against  per- 
petuities (Z>).  Thus,  if  land  be  limited  to  A.,  a  bachelor, 
for  life,  and  after  his  death  to  his  first  son  for  life, 
and  after  the  son's  death,  to  A.'s  eldest  daughter  who 
shall  the7i  be  living ;  here  the  contingent  remainder  to 
A.*s  eldest  daughter  living  at  his  son's  death  will  be 
void;  because  it  could  not  vest  till  the  son's  death, 
which  might  obviously  occur  more  than  twenty-one 
years  after  the  death  of  A.  This  rule,  however,  is 
subject  to  the  proviso,  that  it  shall  not  apply  to  the 
case  of  a  contingent  remainder  limited  to  take  effect 
on  the  termination  of  an  estate  tail  originally  limited 
as  a  contingent  remainder ;  for  in  this  case  the  latter 
remainder  may  be  defeated  by  barring  the  entail ;  it 
does  not  therefore  tend  to  tie  up  property  beyond  all 
power  of  alienation  (c). 


Contingent  Contingent  remainders  of  trust  estates  (d)  are  void 

of'Srasf  ^^      if  they  are  limited,  so  that  they  may  exceed  the  limit 
estates.  prescribed  by  law  to  the  creation  of  executory  in- 

terests (e).  Thus,  if  land  be  conveyed  unto  and  to 
the  use  of  trustees  and  their  heirs,  upon  trust  for  A. 
for  life,  and  after  his  decease  for  such  son  of  A.  as 
shall  first  attain  the  age  of  twenty-four  years,  the 
limitation  to  the  son  of  A.  is  void  for  remoteness  (j). 
The  reason  for  this  distinction  between  legal  and 
equitable  estates  is,  that,  in  the  case  of  the  latter,  the 

(6)  Re  Frost,  43  Ch.  D.  246.  Conn.  &  Laws.  344 ;  4  Dru.  & 

See  1  Jarm.  WiUs,  251,  5th  ed.  War.  1 ;  2  H.  L.  C.  186 ;  Sugd. 

All  limitations  ulterior  to  a  void  Law  of  Property.  120. 

remainder  are,  as   a  rule,  also  (d)  Ante,  p.  350. 

void  ;  ib.  253—259.  (c)  Abbiss  v.  Buimey,  17  Ch.  D. 

(c)  Nicolls  V.  Sheffield,  2  Bro.  211. 

C.  C.  215  ;  Phillips  v.  Deakin,  1  (/)  Ante,  p.  880. 
M.  &  S.  744 ;  Cole  v.  Sewell,  2 
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freehold  is  in  the  trustees,  and  the  rule  of  law,  that  a 
contingent  remainder  would  fail  if  it  did  not  vest 
before  or  at  the  termination  of  the  particular  estate, 
cannot  apply  (</).  And  equity,  in  giving  effect  to  con- 
tingent remainders  of  trust  estates,  has  held  them  to 
be  subject  to  the  rules  as  to  remoteness,  which  apply 
to  executory  interests. 

It  thus  appears  that  the  general  principle  of  legal 
policy,  forbidding  all  such  limitations  as  tend  to  create 
a  perpetuity,  has  been  applied  to  contingent  remainders 
as  well  as  executory  interests.  But  when  we  inquire, 
what  limitations  in  particular  are  held  to  create  a 
perpetuity,  we  find  that  the  law  has  answered  the 
question  in  one  way  as  regards  contingent  remainders 
of  legal  estates,  and  in  another  as  regards  executory 
interests  and  contingent  remainders  of  equitable 
estates:  the  result  is  that  the  subject  of  remoteness 
of  limitation  is  particularly  distinguished  by  what  the 
Romans  termed  inelegantia  juris.  This  is,  no  doubt, 
deplorable;  but,  as  has  been  already  pointed  out(//), 
we  must  take  the  law  as  we  find  it. 

Where  powers  of  appointment  are  given  in  favour  of  Estates  under 
particular  objects,  as  the  appointor's  children  (t),  the  takreff^^'^ 
estates  which  arise  from  the  exercise  of  the  power  take  if  they  had 
effect  precisely  as  if  such  estates  had  been  inserted  in  in^the^tit 
the  settlement,  by  which  the  power  was  given.     Each  ment. 
estate,  as  it  arises  under  the  power,  takes  its  place  in 
the  settlement  in  the  same  manner  as  it  would  have 
done  had  it  been  originally  limited  to  the  appointee, 
without  the  intervention  of  any  power ;  and,  if  it  would 
have  been  void  for  remoteness  in  the  original  settle- 
ment, it  will  be  equally  invalid  as  the  offspring  of  the 
power  (A:). 

(g)  Ante,  p.  860.  {k)  Co.  Litt.  271  b,  n.  (1),  vii. 

{h)  Ant4,  p.  4,  n.  (i).  2  ;  ^Vkitbif  v.  Mitchell,  42  Ch.  D. 

(i)  Ante,  p.  371.  494  ;  44  Ch.  D.  85. 
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Succession  Before  leaving  the  subject  of  settlements,  it  may  be 

mentioned  that  by  the  Succession  Duty  Act,  1853  (/), 
every  past  or  future  disposition  of  property,  by  reason 
whereof  any  person  has  or  shall  become  beneficially 
entitled  to  any  property  or  the  income  thereof  upon  the 
death  of  any  person  dying  on  or  after  the  19th  of  May, 
1853,  either  immediately  or  after  any  interval,  either 
certainly  or  contingently,  and  either  originally  or  by 
way  of  substitutive  limitation,  is  deemed  to  confer 
on  the  person  so  entitled  a  "  succession;"  in  respect 
of  which  he  is  charged  with  duty  payable  on  his 
becoming  entitled  in  possession (/w)-  So  that  "suc- 
cessions** chargeable  with  duty  may  arise  on  the 
death,  after  the  Act,  of  a  tenant  for  life  under  any 
settlement  made  before  or  after  the  Act.  In  such 
cases  the  rate  of  duty  is  determined  by  the  relation- 
ship between  the  successor  and  the  settlor.  The 
dispositions,  which  may  confer  successions  liable  to 
duty  under  this  Act,  include  the  exercise  of  a  general 
or  limited  power  of  appointment  («)-     By  the  Finance 

Estate  Duty.  Act,  1894  (o),  estate  duty  is  leviable  in  the  event  of  a 
death  after  the  1st  of  August,  1894,  upon  the  prmcipal 
value  of  any  property  in  which  the  deceased  or  any 
other  person  had  an  interest  ceasing  on  the  death  of 
the  deceased,  to  the  extent  to  which  a  benefit  accrues 


(0  Stat.  16  &  17  Vict.  c.  61, 
s.  2 ;  see  Wilcox  v.  Smith,  4 
Drew.  40;  A.-G.  y.  Middleton, 
3  H.  &  N.  125. 

Im)  Sects.  10,  20. 

(n)  Re  Lovelace,  4  De  G.  &  J. 
340.  In  the  case  of  limited 
powers,  the  rate  of  duty  is 
determined  by  the  relationship 
between  the  donor  of  the  power 
and  the  appointee ;  sect.  4.  The 
general  rule  is  the  same  in  the 
case  of  general  powers ;  A.-G.  v. 
CJiarlton,  4  App.  Cas.  427.  But 
by  sect.  4,  u^^on  the  exercise  of 
a  general  power,  which  has  taken 
effect  {i.e.,  become  exercisable) 
on  a  death  after  the  Act,  the 


appointor  is  to  be  deemed  to  be 
entitled  to  the  property  ap- 
pointed as  a  succession  derived 
from  the  donor  of  the  power. 
If  in  such  a  case  the  appoint- 
ment be  made  to  take  effect  on 
a  death  (as  if  it  be  exercised  by 
will,  or  being  made  by  deed,  its 
operation  be  suspended  until 
the  determination  of  some  life 
interest)  the  appointee  will  take 
the  property  as  a  succession 
derived  from  the  appointor ; 
A.-G.  V.  Upton,  L.  R.  1  Ex.  244. 
See  Hanson  on  Succession  Dutv, 
244—246,  256—259,  3rd  ed. 

(o)  Stat.  57  &  58  Vict.  c.  30, 
ss.  1,  2,  24. 
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or  arises  by  the  cesser  of  such  interest.  So  that  estate 
duty,  as  well  as  succession  duty,  is  now  chargeable, 
on  the  death  of  a  tenant  for  life  under  a  settlement  of 
land.  The  same  Act  makes  estate  duty  leviable  in 
respect  of  any  property,  over  which  the  deceased 
had  a  general  power  of  appointment  {p).  The  nature 
of  succession  and  estate  duty  has  been  already  ex- 
plained (<7). 

Judgments  were  charges  on  the  judgment  debtor's  Creditors' 
estates  in  reversion  or  remainder  under  the  old  law  (r),  reverai^^^^* 
though  not  on  contingent  interests  until  they  vested  («).  and  re- 
And  the  Judgments  Act,  1888(0,  made  judgments  a 
charge  on  all  lands  to  which  the  judgment  debtor  was 
entitled  for  any  estate  or  interest  at  law  or  in  equity, 
whether  in  possession,  reversion,  remainder  or  expect- 
ancy.    But  as  we  have  seen(w),  judgments  entered 
up  after  the  Judgments  Act,  1864  {x),  are  not  a  charge 
on  any  land  until  actually  delivered  in  execution  (?/). 
Estates  in   reversion  or  remainder  expectant  on  a 
freehold  estate  cannot  be  taken  in  execution  under 
a  writ  of  elegit,  which  only  extends  to  lands,  of  which 
the  judgment  debtor  is  seised  or  possessed  (2:).     Any 

{p)  Sects.  1,  2,  22.  (2  a).  It  elegit;  Mayorof  Poole  v.  Whitt,  15 
is  not  provided  that  the  duty  M.&W.571.  It  seems  very  doubt- 
shall  be  leviable  only  in  the  ful  whether  there  is  jurisdiction 
event  of  the  exercise  of  the  to  deliver  a  legal  estate  in  rever- 
power :  but  it  remains  to  be  seen  sion  or  remainder,  expectant  on 
what  construction  the  Court  will  an  estate  of  freehold,  in  equit- 
place  upon  the  words  of  the  able  execution  by  means  of  the 
Act.  appointment  of  a  receiver;  see 

q)  Ante,  pp.  246—249.  antCy   p.   270 ;    Hood    Barrs    v. 

'  ^  Ante,  PP.251--253.  Cathcart,  1895,  2  Ch.  411,  414  ; 


11 


3  Prest.  Abst.  326.  Re  Jones  <&  Judgments  Act,  1864, 

t)  Stat.  1  &  2  Vict.  c.  110,      W.  N.    1895,    p.   123    (an    un- 

i3 ;  ante,  p.  263.  opposed  case,  obscurely  reported 

'u)  Ante,  p.  255.  and  of  questionable  authority). 


£1 


Stat.  27  &  28  Vict.  c.  112.  Equitable     execution      against 

See  Hood  Barrs  v.  Cath-  equitable     reversions     or     re- 

cari,  1895,  2  Ch.  411.  mainders     seems    justified    by 

(z)  Re  South,  L.  R.  9  Ch.  369.  Tyrrell  v.  Paiiiton,  1895,  1  Q.  B. 

As  the  owner  of  the  reversion  on  202,  but  opposed  to  the  principles 

a  lease  for  years  is  seised  of  the  laid  down  in  Holmes  v.  Millar/e, 

land  (ante,  pp.  36,  n.  (c),  309),  his  1893,  1  Q.  B.  551. 
estate  may  be  taken  under  an 
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estate  or  interest,  whether  vested,  contingent  or 
executory  (a),  in  lands  or  hereditaments,  will  vest  in 
Bankruptcy,  the  creditors'  trustee  in  case  of  the  owner's  bank- 
ruptcy (b),  or  will  be  assets  for  payment  of  his  debts 
after  his  death  (c). 


lie' 


)  See  Jones  v.  Roe,  8  T.  R.  88 ;      ss.  20,  44,  168 ;  ante,  p.  260. 
R.  666.  (c)  Stat.  3  &  4  Will.  IV.  c.  104 ; 

(6)  Stat.  46  &  47  Vict.  c.  52,      ante,  p.  264. 
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CHAPTEE  V. 

OF  HEREDITAMENTS   PURELY  INCORPOREAL. 

We  now  come  to  the  consideration  of  incorporeal 
hereditaments,  usually  so  called,  which,  unlike  a 
reversion,  a  remainder,  or  an  executory  interest,  are 
ever  of  an  incorporeal  nature,  and  never  assume  a 
corporeal  shape.  Of  these  purely  incorporeal  here-  Three  kinds 
ditaments  there  are  three  kinds,  namely,  first,  such  as  poreia  here-^ 
are  appendant  to  corporeal  hereditaments ;  secondly,  ditaments. 
such  as  are  appurtenant;  both  of  which  kinds  of 
incorporeal  hereditaments  are  transferred  simply  by 
the  conveyance,  by  whatsoever  means,  of  the  corporeal 
hereditaments  to  which  they  may  belong;  and  thirdly, 
such  as  are  in  gross,  or  exist  as  separate  and  inde- 
pendent subjects  of  property,  and  which  are  accord- 
ingly said  to  lie  in  grant,  and  have  always  required 
a  deed  for  their  transfer  (a).  But  almost  all  purely 
incorporeal  hereditaments  may  exist  in  both  the  above 
modes,  being  at  one  time  appendant  or  appurtenant 
to  corporeal  property,  and  at  another  time  separate 
and  distinct  from  it. 

1 .  Of  incorporeal  hereditaments  which  are  appendant 
to  such  as  are  corporeal,  the  first  we  shall  consider  is  a 
seignory  or  lordship.  In  a  previous  part  of  our  work  (/^),  A  seignory. 
we  have  noticed  the  origin  of  manors.  Of  such  of  the 
lands  belonging  to  a  manor  as  the  lord  granted  out 
in  fee  simple  to  his  bree  tenants,  nothing  remained 
to  him  but  his  seignory  or  lordship.  By  the  grant  of 
an  estate  in  fee  simple,  he  necessarily  parted  with  the 

(a)  Ante,  p.  31.  (6)  AnU,  p.  42. 
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possession.     Thenceforth    his    interest,    accordingly, 
became  incorporeal  in  its  nature.     But  he  had  no 
reversion ;  for  no  reversion  can  remain,  as  we  have 
already  seen  (c),  after  an  estate  in  fee  simple.     The 
grantee,    however,   became    his  tenant,   did  to  him 
fealty,  and  paid  to  him  his  rent-service,  if  any  were 
agreed  for.     This  simply  having  a  free  tenant  in  fee 
simple  was  called  a  seignory.     To  this  seignory  the 
rent  and  fealty  were  incident,  and  the  seignory  itself 
was  attached  or  appendant  to  the  manor  of  the  lord, 
who  had  made  the  grant;  whilst  the  land  granted 
I  ^      ^         out  was  said  to  be  holden  of  the  manor.    Very  many 
V       \J{*^  ^   grants  were  thus    made,   until  the    passing  of  the 
A^        r'*^^    statute  of    Quia    evwtores  (d)  put   an   end   to  these 
3^  ^^  •    H^    \  \  %<.  creations  61  tenancies  in  fee  simple,  by  directing  that 
'nJ^  V^      1      J        ^^  every  sucH  conveyance^  the  feoffee  should  hold  of 
^^'^'-   <*^t*^^i      the  same  immediate  lord  as  his  feoffor  held  before  (e). 
v7*-^     I  w^^^) '        But  such  tenancies  in  fee  simple  as  were  then  already 
i-^'T'''        r^       Y   ,  subsisting  were  left  untouched,  and  they  still  remain 
f;^,  ^'' .     ,y^    y^j^m  all  cases  in  which  freehold  lands  are  holden  of  any 
\  ^     J^  ^\  Wanor.     The  incidents' of  ^ucE "a  "tenancy,  so  far  as 
>(>/-     '\  '^^     respects    the  tenant,   have    been    explained    in    the 
U-^^  y'^'  chapter  on  free  tenure.     The  correlative  rights  be- 

longing to  the  lord  form  the  incidents  of  his  seignory. 
The  seignory,  with  all  its  incidents,  is  an  appendage 
to  the  manor  of  the  lord,  and  a  conveyance  of  the 
manor  simply,  without  mentioning  its  appendant 
seignories,  will  accordingly  comprise  the  seignories, 
Attornment,  together  with  all  rents  incident  to  them  (/).  In 
ancient  times  it  was  necessary  that  the  tenant  should 
attorn  to  the  feoflfee  of  the  manor,  before  the  rents 
and  services  could  effectually  pass  to  him  (cf).  For, 
in  this  respect,  the  owner  of  a  seignory  was  in  the 
same  position  as  the  owner  of  a  reversion  (ft).     But 

(c)  Ante,  p.  320.  (f)  Perk.  s.  116. 

\d)  18  Edw.  I.  c.  1.  (g)  Co.  Litt.  310  b. 

(c)  Ante,  pp.  39,  71.  (h)  Ante,  p.  316. 
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the  same  statute  (0  which  abolished  attornment  in 
the  one  case  abolished  it  also  in  the  other.  No 
attornment,  therefore,  is  now  required. 

Other  kinds  of  appendant  incorporeal  hereditaments  Rights  of 
are  rights  of  common,  such  as  comiiwn  of  turbary,  or  a  °°°^°^°^- 
right  of  cutting  turf  in  another  person's  land ;  common 
of  piscary y  or  a  right  of  fishing  in  another's  water ; 
and  common  of  pasture,  which  is  the  most  usual,  Common  of 
being  a  right  of  depasturing  cattle  on  the  land  of  ^*^  ^^^* 
another  (A:).  Eights  of  common  owe  their  origin  to 
the  necessities  of  the  agricultural  village  communities, 
which,  as  we  have  seen  {I),  were  spread  over  England 
at  the  time  of  the  Norman  Conquest  {vi).  It  will  be 
remembered  that  the  land  used  to  be  cultivated  upon 
the  common  field  system,  the  various  holdings  being 
composed  of  strips  of  land  lying  dispersed  among  the 
common  fields  of  the  village.  The  rights  of  common 
enjoyed  by  the  holders  of  arable  land  were  accordingly 
of  two  kinds :  first,  to  put  in  cattle  to  range  over  the 
whole  of  a  common  field,  during  such  time  as  it  lay 
fallow ;  secondly,  to  pasture  their  cattle  on  the  waste 
lands  of  the  village.  The  holders  of  strips  in  the 
common  meadows  also  enjoyed  the  right  of  putting 
in  cattle  to  graze  over  the  whole,  when  not  closed  for 
raising  the  hay-crop  {n).  When  the  English  maneria 
had  been  generally  subjected  to  the  law  of  feudal 
tenure  (o),  it  was  considered  that  th«  soil  of  the  waste 
lands  of  a  manor  belonged  to  the  lord  of  the  manor, 
subject,  however,  to  the  common  rights  of  his  tenants 
to  depasture  cattle  thereon  {p).    And  after  the  free- 

(i)  Stat.  4  &  6  Anne,  c.  3  (c.  16  sq. ;  Vinogradoff,  Vill.  in  Eng., 

in  Ruffhead),  s.  9 ;  ante,  p.  816.  Essay  II.,  ch.  ii. 

(k)  For    further    information  (n)  Ante,  pp.   41,   61 ;    Vino- 

upon  this  subject  the  reader  is  gradoff,  Vill.  in  Eng.  269,  260. 

referred    to    the    late    author's  io)  Ante,  p.  42. 

Treatise  on  Rights  of  Common.  (p)  See  Bract,   fo.   227,  228  ; 

it)  Ante,  p.  41.  Wilhams  on  Commons,  103  sq., 

\m)  Williams  on  Commons,  87  160 ;  Scrutton,  Commons,39 — 41 ; 
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holders  had  become  the  most  prominent  tenants  of  a 
manor  (q),  it  was  established  as  law  that  every  free- 
holder of  ancient  arable  land  held  of  a  manor  may,  of 
common  right  (that  is,  by  the  common  law  alone, 
independently  of  grant  or  agreement)  depasture  on 
the  lord's  wastes  such  a  number  of  commonable  beasts 
as  he  can  maintain,  when  the  common  is  not  available, 
upon  his  holding  (r).  And  this  right  was  designated 
common  appendant  (s).  The  right  of  common  pasture 
in  the  common  fields  appears,  properly,  to  have  been 
also  of  common  right  {t).  Owing  to  the  general  in- 
closure  of  common  lands,  which  has  been  before 
mentioned  (u),  rights  of  common  in  common  fields 
are  now  practically  extinct.  Eights  of  common  over 
wastes  have  been  also  extinguished  in  many  cases  by 
the  inclosure  of  waste  lands  (x).  But  in  other  cases 
they  still  remain,  and  of  late  years  they  have  in 
many  instances  been  successfully  asserted  (i/)-  Any 
conveyance  of  the  lands,  to  which  such  rights  belong, 
will  comprise  such  rights  of  common  also(z).  The 
regulation  of  Metropolitan  and  other  commons  is  now 
provided  for  by  statute  (a). 

Advowson  Another  kind  of  appendant  incorporeal  hereditament 

appendant,      j^  ^^  advowson  appendant  to  a  manor.    But  on  this 

head  we  shall  reserve  our  observations  till  we  speak 

Vinogradoff,  Vill.  in  Eng.   271  246   aq. ;    Scnitton,    Commons. 

— 276;  Lancashire  v.  Hunt,  10  Ch.  vi.,  vii. 

Times  L.  R.  310;   stat.  66  &  57  (ij)  See  Smith  v.  Earl  Broicn^ 

Vict.  c.  67.  loiD,  L.  R.   9  Eq.  241 ;   Warrick 

{q)  Ante,  pp.  43,  49.  v.  Queen's  College,  L.  R.  10  Eq. 

(r)  V^illiams  on  Commons,  31  105,  6  Ch.  716 ;  Betts  v.  Thoinp- 

sq,,  103.  son,  L.  R.  6  Ch.  282 ;   Hall  v. 

(s)  Litt.     B.     184;    Co.    Litt.  Bjp-07i,  4  Ch.  !>.  067  \  Robertson 

122  a;  6  Rep.  37,  38.     See  Ap-  v.  Hartopp,  43  Ch.  D.  484. 

pendix  F. ;  P.  &  M.  Hist.  Eng.  (z)  Litt.  s.  183 ;  Co.  Litt.  121b. 

Law,  i.  610—612.  (a)  Stats.  29  &  30  Vict.  c.  122: 

(0  Williams  on  Commons,  67  32  &  33  Vict.  c.  107 ;  39  <t  40 

—69 ;  Vinogradoff,  Vill.  in  Eng.  Vict.  c.  56,  amended  bj-  42  &  43 

261,  268—271.  Vict.  c.  37 ;  Williams  on  Com- 

(?/)  Ante,  p.  61.  mons,  255  sq. 

(x)  See  Williams  on  Commons, 
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of  the  now  more  frequent  subject  of  conveyance,  an 
advowson  in  gross,  or  an  advowson  unappended  to 
any  thing  corporeal. 

In  connection  with  the  subject  of  commons,  it  may  Strips  of 
be  mentioned  that  strips  of  waste  land  between  an  ^fof^roadl 
inclosure  and  a  highway,  and  also  the  soil  of  the 
highway  to  the  middle  of  the  road,  presumptively 
belong  to  the  owner  of  the  inclosure  (i).  And  on  a 
conveyance  of  the  inclosure  (c),  even  by  reference  to 
a  plan  which  does  not  comprise  the  highway  (rf),  the 
presumption  is  that  the  soil,  as  far  as  one-half  of 
the  road,  will  pass.  But  if  the  strips  of  waste  land 
communicate  so  closely  to  a  common  as  in  fact  to 
form  part  of  it,  they  will  then  belong  to  the  lord  of 
the  manor,  as  the  owner  of  the  common  (e).  Where 
a  public  way  is  foundrous,  as  such  ways  frequently 
were  in  former  times,  the  public  have  by  the  common 
law  a  right  to  travel  over  the  adjoining  lands,  and  to 
break  through  the  fences  for  that  purpose  (/).  It  is 
said  that  in  former  times  the  landowners,  to  prevent 
their  fences  being  broken  and  their  crops  spoiled 
when  the  roads  were  out  of  repair,  set  back  their 
hedges,  leaving  strips  of  waste  at  the  side  of  the 
road,  along  which  the  public  might  travel  without 
going  over  the  lands  under  cultivation.  Hence  such 
strips  are  presumed  to  belong  to  the  owners  of  the 
lands  adjoining  {g).  If  the  same  person  own  the  land 
on  both  sides  of  the  highway,  the  soil  of  the  whole 
road  is  presumed  to  be  his  (h).     Where  lands  adjoin 

(6)  Doe  d.  Pring  v.  Pearsey,  7  17  R.  R.  487 ;  Doe  d.  Barrett  v. 

B.  &  C.  804 ;  Scoones  v.  Morreli,  Kemp,  2  Bing.  N.  C.  102. 
1  Beav.  251.  (/)  Com.  Dig.  Chimin.  (D.  6) ; 

(c)  Simpson  v.  Dendyy  8  C.  B.,  Dawes  v.  HawkinSy  8  C.  B.,  N.  S. 
N.  S.  483;    see  Leigh  v.   Jack,  848. 

5  Ex.  D.  264.  (g)  Steel  v.  Prickctt,  2  Stark. 

(d)  berridgey.  Ward,  10  C.  B.,      468  ;  20  R.  R.  717. 

N.  S.  400 ;   see  Pryor  v.  Petre,  (h)  Harrisoji  v.  Rutlatid,  1893, 

1894,  2  Ch.  11.  1  Q.  B.  142. 

{e)  Grose  V.  West,! T&nnt.  39 \ 
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Soil  of  river. 


Sea-shore. 


Appurtenant 
incorporeal 
here<uta- 
ments  arise 
by  grant  or 
prescription. 


a  river,  the  soil  of  one-half  of  the  river  to  the  middle 
of  the. stream  is  presumed  to  belong  to  the  owner  of 
the  adjoining  lands  (i).  But  if  it  be  a  tidal  river,  the 
soil  up  to  high  water  mark  appears  presumptively 
to  belong  to  the  Crown  (A).  The  Crown  is  also  pre- 
sumptively entitled  to  the  sea-shore  up  to  high  water 
mark  of  medium  tides  (I) :  although  grants  of  parts 
of  the  sea-shore  have  not  unfrequently  been  made  to 
subjects' (m)  ;  and  such  grants  may  be  presumed  by 
proof  of  long  continued  and  uninterrupted  acts  of 
ownership  (n).  A  sudden  irruption  of  the  sea  gives 
the  Crown  no  title  to  the  lands  thrown  under  water  (o) : 
although  when  the  sea  makes  gradual  encroachments, 
the  right  of  the  owner  of  the  land  encroached  on  is  as 
gradually  transferred  to  the  Crown  (p).  And  in  the 
same  manner  when  the  sea  gradually  retires,  the  right 
of  the  Crown  is  as  gradually  transferred  to  the  owner 
of  the  land  adjoining  the  coast  (q).  But  a  sudden 
dereliction  of  the  sea  does  not  deprive  the  Crown  of 
its  title  to  the  soil  (/•) . 

2.  Incorporeal  hereditaments  appuHcnant  to  cor- 
poreal hereditaments  are  not  very  often  met  with. 
They  consist  of  such  incorporeal  hereditaments  as 
are  not  naturally  and   originally  appendant  to  cor- 


^t)  Hale  de  jure  maris,  ch.  1 ; 
Wtshart  v.  WyliCt  2  Stuart, 
Thomson,  Milne,  Morison  & 
Kinnear's  Scotch  Cases,  H.  L. 
68;  Bickett  v.  Morris,  L.  R.  1 
Sc.  App.  47 ;  Lord  v.  The  Com- 
missioners for  tJie  City  of  Syd- 
ney, 12  Moore's  P.  C.  Cases,  473 ; 
Micklethtcait  v.  Neiolay  Bridge 
Co.,  33  Ch.  D.  133.  See  Devon- 
shire V.  Pattinson,  20  Q.  B.  D. 
263. 

(k)  Hale  de  jure  maris,  ch.  4, 
p.  13;  Oann  v.  The  Freefishers 
of  Whitstable,  11  H.  L.  C.  192. 

II)  A.-O.  V.  Chambers,  4  De. 
G.  M.  &  G.  206 ;  H.  v.  Gee,  1  E. 
&  E.  1068.  As  to  the  rights  of 
a  riparian  owner  upon  a  navi- 


gable tidal  river,  see  Lyon  v. 
Fishmongers  Co.,  1  App.  Gas. 
662 ;  North  S^ore  Railway  Cd. 
V.  Pion,  14  App.  Gas.  612. 

(w)  Scratton  v.  Brown,  4  B.  A 
C.  485,  495. 

(n)  Beaufort  v.  Swansea,  3  Ex. 
413 ;  Calmady  v.  Rowe,  6  C.  B. 
861. 

(o)  2  Black.  Comm.  262. 

Ip)  Re  Hull  and  Selby  Rail- 
way, 5  M.  &  W.  327. 

(g)  2  Bl.  Comm.  262;  R.  v. 
Lord  Yarhorough,  3  B.  A  C.  91 ; 
5  Bing.  163.  As  to  the  gradual 
change  of  a  river  bed,  see  Foster 
V.  WHght,  4  C.  P.  D.  438; 
Hindson  v.  AsJiby,  1896,  2  Ch.  1. 

(r)  2  Black.  Comm.  262. 
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poreal  hereditaments,  but  have  been  annexed  to  them, 

either  by  some  express  deed  of  grant,  or  by  prescnp- 

tion  from  long  enjoyment.     Eights  of  common  and  Appurtenant 

rights  of  way  or  passage  over  the  property  of  another  common  and 

person  are  the  principal  kinds  of  incorporeal  heredita-  ^^  ^*y- 

ments  usually  found  appurtenant  to   lands.    When 

thus  annexed,  they  will  pass  by  a  conveyance  of  the 

lands  to  which   they  have   been    annexed,   without 

mention  of  the    appurtenances  {s) ;    although   these 

words,  "  with  the  appurtenances,"  have  been  usually  Appurte- 

inserted  in  conveyances,  for  the  purpose  of  distinctly  '^*'^°®^' 

showing  an  intention  to  comprise  such  incorporeal 

hereditaments  of  this  nature  as  may  belong  to  the 

lands.     But  if  such  rights  of  common  or  of  way, 

though  usually  enjoyed  with  the  lands,  should  not 

have  been  strictly  appurtenant  to  them,  a  conveyance 

of  the  lands  merely,  with  their  appurtenances,  without 

mentioning  the  rights  of  common  or  way,  would  not 

have  been  sufiBcient  to  comprise  them  (<).     It  was, 

therefore,  usual  in  conveyances  to  insert  at  the  end 

of  the  "parcels,"  or  description  of  the  property,  a 

number  of  "general  words"  in  which  were  comprised, 

not  only  all  rights  of  way  and  common,  &o.,  which 

might  belong  to  the  premises,  but  also  such  as  might 

be  therewith  used  or  enjoyed  (iC).    But  now,  by  the 

Conveyancing  Act  of  1881  {x),  a  conveyance  of  land 

(8)  Co.  Litt.  121  b.  V.  Abingdon,   1892,  2  Ch.  874. 

(t)  Harding  v.  VTilaony  2  B.  &  The  like  law  of  a  contract  to  sell 

C.  %  ;  Barlow  v.  Rhodes^  1  Cro.  land   with    the    appurtenances, 

&  M.  439.     See  also  James  v.  Re  Peck  ^  London  School  Boards 

Plant,  4  A.  &  E.  749  ;  Hinchliffe  1893,  2  Ch.  316. 
V.  Earl  of  Kinnoul^  5  N.  C.  1 ;  (u)  As  to  the  effect  of  general 

Pheysey  v.  Vicari/y  16  M.  &  W.  words,  see  Wms.  Conv.  Stat.  60, 

464 ;  Ackroyd  v.  Smithy  10  C.  B.  66,  66 ;  Williams  on  Conunons, 

164  ;    Worthington  v.  Oimson,  2  316—319,  323. 
E.  &  E.  618 ;  Baird  v.  Fortune,  (x)  Stat.  44  &  46  Vict.  c.  41, 

10  W.  R.  2  ;  7  Jur.,  N.  S.  926 ;  s.  6,  sub-s.  1 ;   see  Wms.  Conv. 

WardU  v.  Brocklehurst,  1  E.  &  Stat.  60—74.      This  enactment 

E.  1058 ;   Watts  v.  Kelson,  L.  R.  applies  only  if  and  as  far  as  a 

6  Ch.  166 ;  Kay  v.  Oxley,  L.  R.  contrary    intention    is    not   ex- 

10  Q.  B.  360;  Brett  v.  Clowser,  pressed  in  the  conveyance,  and 

5  C.  P.   D.  376;   Barkshire  v.  has  effect  subject  to  the  terms 

Grubb,  18  Ch.  D.  616  ;   Baring  thereof  ;  s.  6,  sub-s.  4. 
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made  after  the  year  1881  shall  be  deemed  to  include 
and  shall  by  virtue  of  the  Act  operate  to  conve5%  with 
the  land,  all  commons,  ways,  and  other  liberties, 
privileges,  easements,  rights,  and  advantages  what- 
soever reputed  to  appertain  to,  or  at  the  time  of 
conveyance  enjoyed  with,  the  land  or  any  part  thereof. 
In  consequence  of  this  enactment,  general  words  are 
now  rarely  employed  (y). 

8.  Such  incorporeal  hereditaments  as  stand  separate 
and  alone  are  generally  distinguished  from  those  which 
are  appendant  or  appurtenant,  by  the  appellation 
in  gross.  Of  these,  the  first  we  may  mention  is  a 
A  seignory  seignory  in  gross,  which  is  a  seignory  that  has  been 
severed  from  the  demesne  lands  of  the  manor,  to 
which  it  was  anciently  appendant  (z).  It  has  now 
become  quite  unconnected  with  anything  corporeal, 
and,  existing  as  a  separate  subject  of  transfer,  it  must 
be  conveyed  by  deed  of  grant. 

Rent  seek.  The  next  kind  of  separate  incorporeal  hereditament 

is  a  rent  seek  {redditus  siccus),  a  dry  or  barren  rent, 
so  called,  because  no  distress  could  formerly  be  made 
for  it  (a).  This  kind  of  rent  forms  a  good  example 
of  the  antipathy  of  the  ancient  law  to  any  inroad  on 
the  then  prevailing  system  of  tenures.  If  a  landlord 
granted  his  seignory,  or  his  reversion,  the  rent  service, 
which  was  incident  to  it,  passed  at  the  same  time. 
But  if  he  should  have  attempted  to  convey  his  rent, 
independently  of  the  seignory  or  reversion  to  which  it 
was  incident,  the  grant  would  have  been  effectual  to 
deprive  himself  of  the  rent,  but  not  to  enable  his 
grantee  to  distrain  for  it(/;).  It  would  have  been  a 
rent  seek.  Eent  seek  also  occasionally  arose  from 
grants  being  made  of  rent  charges,  to  be  hereafter 

{y)  See  Wms.  Conv.  Stat.  69,  (a)  Litt.  s.  218. 

497,  and  post,  Part  VI.  (6)  Litt.  as.  225,  226,  227,  228, 

(«    1  Scriv.  Cop.  6.  672. 
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explained,  without  any  clause  of  distress  (c).  But,  by 
an  Act  of  Geo.  II.  (rf),  a  remedy  by  distress  was  given 
for  rent  seek,  in  the  same  manner  as  for  rent  reserved 
upon  lease.  The  grantee  of  a  Tent  seek,  however,  was 
not  without  remedy,  at  common  law,  for  its  recovery. 
For  if  he  had  once  received  any  part  of  it,  he  might 
take  proceedings  in  the  nature  of  a  real  action  against 
the  tenant  of  the  land,  out  of  which  the  rent  issued, 
if  the  tenant  refused  further  payment  (e).  Indeed,  a 
man  might  have  all  manner  of  real  actions  of  a  rent, 
which  issued  out  of  land,  if  he  had  once  had  seisin  (/) 
of  any  part  of  the  rentig).  After  real  actions  to 
recover  such  rents  had  been  abolished,  along  with  the 
other  real  actions  (/t),  the  grantee  of  the  rent  was 
allowed  a  remedy,  in  their  place,  by  suing  personally 
the  tenant  of  the  land(i).  He  may  also  apply  to  a 
Court  of  Equity  to  order  any  arrears  of  the  rent  to 
be  raised  by  sale  or  mortgage  of  the  land ;  but  the 
granting  of  such  relief  is  discretionary  (fc). 

The  same  remedies  are  applicable  in  the  case  of  a  rent 
another  important  kind  of  separate  incorporeal  here-  °  *^^^* 
ditament,  namely,  a  rent  charge.  This  arises  on  a 
grant  by  one  person  to  another  of  an  annual  sum  of 
money,  payable  out  of  certain  lands  in  which  the 
grantor  may  have  any  estate,  with  power  to  distrain 
on  the  lands  in  the  event  of  non-payment.  The  rent 
charge  cannot,  of  course,  continue  longer  than  the 
estate  of  the  grantor;  but,  supposing  the  grantor  to 
be  seised  in  fee  simple,  he  may  make  a  grant  of  a 


(c)  Litt.  88.  217,  218.  8.  36 ;  ante,  p.  63,  n.  ((/). 

(d)  Stat.  4  Geo.  II.  c.  28,  s.  5.  (i)  Thomas  v.  Sylvester, 

(e)  Litt.  88.  2aS,  341 ;  9  M.  &      8    Q.   B.    368 ;    Re    Blackburn, 


W.  123.  rfc,  Building  Society,  Ex  parte 

(/)  Ante,  p.  36.  Graham,  42  Ch.  D.  343  ;  Searle 

ig)   Litt.    88,    218,    233,    235,  v.   Cooke,  43  Ch.  D.  519;  Pert- 

236 ;  Co.  Litt.  160  a ;   P.  &  M.  %oee  v.  Toumsend,  1896,   2  Q.  B. 

Hist.  Eng.  Law,  ii.  128  sq. ;  ante,  129. 

p.  31.  (k)  Hambro  v.  Hanibro,  1894, 

(h)  Stat.  3  A  4  Will.  IV.  c.  27,  2  Ch.  564. 

W.R.P.  D  D 
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A  deed 
required. 


Registration 
of  life 
annuities 
now  required. 


Registration 
of  land 
improvement 
rent  charges. 


rent  charge  for  any  estate  he  pleases,  giving  to  the 
grantee  a  rent  charge  for  a  term  of  years,  or  for  his 
life,  or  in  tail,  or  in  fee  simple©.  For  this  purpose 
a  deed  is  absolutely  necessary;  for  a  rent  charge, 
being  a  separate  incorporeal  hereditament,  cannot, 
according  to  the  general  rule,  be  created  or  transferred 
in  any  other  way  (7/1),  unless  indeed  it  be  given  by  will. 
By  an  Act  of  1866  any  annuity  or  rent  charge  granted 
after  the  passing  of  the  Act,  otherwise  than  by  marriage 
settlement  or  will,  for  a  life  or  lives,  or  for  any  estate 
determinable  on  a  life  or  lives,  shall  not  affect  any 
lands,  tenements,  or  hereditaments,  as  to  purchasers, 
mortgagees  or  creditors,  unless  registered,  formerly  in 
the  Court  of  Common  Pleas  («),  and  now  in  the  Central 
Office  of  the  Supreme  Court,  against  the  name  of  the 
person,  whose  estate  is  intended  to  be  aflfected  (o). 
A  search  for  annuities  is  accordingly  made  in  this 
registry  on  every  purchase  of  lands,  in  addition  to  the 
other  usual  searches  (p).  It  has  been  decided,  how- 
ever, in  accordance  with  the  doctrines  applied  by  the 
Courts  of  Equity  in  the  construction  of  the  Middlesex 
and  Yorkshire  Eegistry  Acts  {q),  that  rent  charges  are 
valid  in  equity  against  purchasers,  who  have  notice  of 
them,  although  they  be  not  registered  (r).  By  the 
Land  Charges  Act  of  1888  («),  rent  charges  created 
after  that  year  under  the  Land   Improvement  Acts 


(/)    Litt.  ss.  217,  218. 

(m)  Litt.  ubi  sup. 

(n)  Stat.  18  &  19  Vict.  c.  16, 
ss.  12,  14 ;  passed  26th  April, 
1855.  Annuities  for  or  deter- 
minable on  any  life  or  lives, 
granted  for  valuable  considera- 
tion, and  not  secured  on  lands 
of  equal  or  greater  value  than 
the  annuity,  and  belonging  to 
the  grantor  for  an  estate  in  fee 
or  in  tail  in  possession,  were 
formerly  made  void  by  statute, 
unless  a  memorial  thereof  were 
duly  enrolled  in  the  Court  of 
Chancer}-;    stats.  17   Geo.  III. 


c.  26;  58  Geo.  HI.  c.  141;  3 
Geo.  IV.  0.  92 ;  7  Geo.  IV.  c.  75. 
But  as  these  annuities  were  only 
granted  for  the  sake  of  evading 
the  Usury  Laws  (see  2  Black 
Comm.  461),  the  same  statute 
which  repealed  those  laws  also 
repealed  the  statutes  above  men- 
tioned ;  Stat.  17  &  18  Vict.  c.  90. 

ip)  See  Wms.  Conv.  Stat.  268. 

(p)  Ante,  p.  274. 

(q)  Ante,  pp.  203,  245. 

(r)  Greaves  v.  Tojield,  14  Ch.  D. 
563 

(s)  Stat.  61  &  52  Vict.  c.  51, 
B.  12 ;  see  ss.  2,  4. 
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already  mentioned  {t)  are  void  as  against  a  purchaser 
for  value  of  the  land  charged,  or  any  interest  therein, 
unless  duly  registered  at  the  OflBce  of  Land  Registry. 
And  after  the  expiration  of  one  year  from  the  first 
assignment  made  by  act  inter  vivos  after  that  year  of 
a  similar  rent  charge  previously  created,  the  person 
entitled  thereto  shall  not  be  able  to  recover  the  same 
as  against  a  purchaser  for  Talue  of  the  land  charged, 
or  any  interest  therein,  unless  the  charge  be  duly 
registered  in  the  same  place  before  the  completion  of 
the  purchase  (u). 

In  settlements  where  rent  charges  are  often  given  Creation  of 
by  way  of  pin-money  and  jointure,  they  are  usually  under  th^e^^^ 
created  under  a  provision  for  the  purpose  contained  statute  of 
in  the  Statute  of  Uses(x).  The  statute  directs  that 
where  any  persons  shall  stand  seised  of  any  lands, 
tenements,  or  hereditaments,  in  fee  simple  or  other- 
wise, to  the  use  and  intent  that  some  other  person  or 
persons  shall  have  yearly  to  them  and  their  heirs,  or 
to  them  and  their  assigns,  for  term  of  life  or  years  or 
some  other  special  time,  any  annual  rent,  in  every 
such  case  the  same  persons,  their  heirs  and  assigns, 
that  have  such  iise  to  have  any  such  rent  shall  be 
adjudged  and  deemed  in  possession  and  seisin  of  the 
same  rent  of  such  estate  as  they  had  in  the  use  of  the 
rent ;  and  they  may  distrain  for  non-payment  of  the 
rent  in  their  own  names.  From  this  enactment  it 
follows,  that  if  a  conveyance  of  lands  be  now  made  to 
A.  and  his  heirs, — to  the  tise  and  intent  that  B.  and 
his  assigns  may,  during  his  life,  thereout  receive  a 
rent  charge, — B.  will  be  entitled  to  the  rent  charge, 
in  the  same  manner  as  if  a  grant  of  the  rent  charge 
had  been  duly  made  to  him  by  deed.  The  above 
enactment,   it  will  be  seen,  is  similar  to  the  prior 

(0  Ante,  p.  123.  (x)  Stat.  27  Hen.  VIII.  c.  10, 

{u)  Sect.  18.  8S.  4,  5. 

D  D  2 
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clause  of  the  Statute  of  Uses  relating  to  uses  of 
estates  (y),  and  is  merely  a  carrying  out  of  the  same 
design,  which  was  to  render  every  use,  then  cognizable 
only  in  Chancery,  an  estate  or  interest  within  the 
jurisdiction  of  the  courts  of  law  (z).  But  in  this  case, 
also,  as  well  as  in  the  former,  the  end  of  the  statute 
has  been  defeated.  For  a  conveyance  of  land  to  A. 
and  his  heirs,  to  the  use  that  B.  and  his  heirs  may 
receive  a  rent  charge,  in  trust  for  C.  and  his  heirs, 
will  now  be  laid  hold  of  under  the  equitable  doctrines 
of  the  Court  of  Chancery  for  C.'s  benefit,  in  the  same 
manner  as  a  trust  of  an  estate  in  the  land  itself.  The 
statute  vests  the  legal  estate  in  the  rent  in  B. ;  and  C. 
takes  no  legal  estate,  because  the  trust  for  him  would 
be  a  use  upon  a  use  (a).  But  C.  has  the  entire 
beneficial  interest ;  and  he  is  possessed  of  the  rent 
charge  for  an  equitable  estate  in  fee  simple. 

Clause  of  In  ancient  times  it  was  necessary,  on  every  grant  of 

distress.  ^  ^^^^  charge,  to  give  an  express  power  to  the  grantee 

to  distrain  on  the  premises  out  of  which  the  rent 
charge  was  to  issue  (fc).  If  this  power  were  omitted, 
the  rent  was  merely  a  rent  seek.  Rent  service,  being 
an  incident  of  tenure,  might  be  distrained  for  by 
common  right ;  but  rent  charges  were  matters  the 
enforcement  of  which  was  left  to  depend  solely  on  the 
agreement  of  the  parties.  *  But  since  a  power  of 
distress  has  been  attached  by  Parliament  {c)  to  rents 
seek,  as  well  as  to  rents  service,  an  express  power  of 
distress  has  not  been  necessary  for  the  security  of  a 
rent  charge  (d).  Such  a  power,  however,  was  usually 
granted  in  express  terms.     In  addition  to  the  clause 

(y)  Ante,  p.  169.  v.  Green,  8  Bing.  92 ;  2  Cro.  & 

U)  Ante,  pp.  169,  172.  Jerv.  142 ;  2  Tyr.  1. 

la)  Ante,  pp.  173 — 175.  (d)  Saward  v.  Anstey,  2  Bing. 

(6)  Litt.  s.  218.  619;  Buttery  v,  RobinsoUy  3  Bing. 

(c)  Stat.  4  Geo.  II.  c.  28,  s.  5  ;  392 ;  Dodds  v.  Thompson,  L.  R., 

ante,   p.  401.      See  Johnson  v.  1  C.  P.  133. 
Faulkner,  2Q.  B.  926, 935;  Miller 
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of  distress,  it  was  also  usual,  as  a  further  security,  to 
give  to  the  grantee  a  power  to  enter  on  the  premises  Power  of 
after  default  had  been  made  in  payment  for  a  certain  ®^  ^' 
number  of  days,  and  to  receive  the  rents  and  profits 
until  all  the  arrears  of  the  rent  charge,  together  with 
all  expenses,  should  have  been  duly  paid  (e). 

The  following  remedies  are  now  given  by  the  Con-  statutory 
veyancing  Act  of  1881  (/)  to  any  person  entitled  to  dkTr^s!^^ 
a  rent  charge  or  any  other  annual  sum,  payable  half-  ^^^^^  &c. 
yearly  or  otherwise,  not  being  rent  incident  to  a 
reversion,  charged  upon  any  land,  or  the  income 
thereof,  by  virtue  of  any  instrument  coming  into 
operation  after  the  year  1881 : — (1)  a  power  of 
distress,  if  the  annual  sum  or  any  part  thereof  is 
unpaid  for  twenty-one  days  next  after  the  time 
appointed  for  any  payment  in  respect  thereof;  (2) 
a  power,  if  the  annual  sum  or  any  part  thereof  is 
unpaid  for  forty  days  next  after  the  time  appointed 
for  any  payment  in  respect  thereof,  to  enter  into 
possession  of  and  hold  the  land  charged  or  any  part 
thereof,  without  impeachment  of  waste,  and  to  take 
the  income  thereof,  until  all  arrears  due  at  the  time 
of  entry  or  afterwards  becoming  due  and  all  expenses 
have  been  fully  paid ;  (3)  a*  p6wer,  in  the  like  case, 
whether  possession  be  taken  or  not,  to  demise  by  deed 
the  land  charged  or  any  part  thereof  to  a  trustee  for  a 
term  of  years,  upon  trust  to  raise  and  pay  all  arrears 
due  or  to  become  due  and  all  expenses.  These 
statutory  remedies  are  conferred,  subject  and  without 
prejudice  to  all  estates,    interests  and  rights  having 

(e)   The  law    regards    such  a  antey  p.  880. 
power  of  re-entry  as  part  of  the  (/)  Stat.  44  &  46  Vict.   c.  41, 

estate  which  the  grantee  has  in  s.  44,  which  applies  only  if  and 

the  rent ;  and  it  is  therefore  not  so  far  as  a  contrary  intention  is 

obnoxious  to  the  rule  against  per-  not  expressed  in  the  instrument, 

petuities ;  Havergill  v.  Hare^  Cro.  and  has  effect  subject  to  its  terms ; 

Jac.  510 ;  Sugd.  Gilb.  Uses,  178,  sub-s.  5.     See  Wms.  Conv.  Stat. 

179 ;  Lewis  on  Perpetuities,  618 ;  215—217. 
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priority  to  the  annual  sum,  and  only  as  far  as  they 
might  have  been  conferred  by  the  instrument  imder 
which  the  annual  sum  arises  (^).  Eeliance  upon  this 
section  has  generally  superseded  the  employment  of 
express  powers  of  distress  and  entry  upon  the  grant 
of  a  rent  charge  (fe). 

Estate  for  Incorporeal  hereditaments  are  the  subjects  of  estates 

charge*  ^^^^  analogous  to  those  which  may  be  holden  in  corporeal 
hereditaments.  If  therefore  a  rent  charge  should  be 
granted  for  the  life  of  the  grantee,  he  will  possess  an 
estate  for  life  in  the  rent  charge.  Supposing  that  he 
should  alienate  this  life  estate  to  another  party,  with- 
out mentioning  in  the  deed  of  grant  the  heirs  of  such 
party,  the  law  formerly  held  that,  in  the  event  of  the 
decease  of  the  second  grantee  in  the  lifetime  of  the 
former,  the  rent  charge  became  extinct  for  the  benefit 
of  the  owner  of  the  lands  out  of  which  it  issued  (0- 
The  former  grantee  was  not  entitled  because  he  had 
parted  with  his  estate ;  the  second  grantee  was  dead, 
and  his  heirs  were  not  entitled  because  they  were  not 
named  in  the  grant.  Under  similar  circumstances,  we 
have  seen  (k)  that,  in  the  case  of  a  grant  of  corporeal 
hereditaments,  the  first  person  that  might  happen  to 
enter  upon  the  premises  after  the  decease  of  the  second 
grantee  had  formerly  a  right  to  hold  possession  during 
the  remainder  of  the  life  of  the  former.  But  rents  and 
other  incorporeal  hereditaments  are  not  in  their  nature 
the  subjects  of  occupancy  (Z) ;  they  do  not  lie  exposed 
to  be  taken  possession  of  by  the  first  passer-by.  It 
was  accordingly  thought  that  the  statutes,  which 
provided  a  remedy  in  the  case  of  lands  and  other 
corporeal  hereditaments,  were  not  applicable  to  the 
case  of  a  rent  charge,  but  that  it  became  extinct  as 

((/)  Sect.  44,  Bub-s.  (1).  and  Occupancy  (B). 
(h)  See  Wms.  Conv.  Stat.  216,  (k)  Ante,  p.  129. 

217,  519.  {I)  Co.  Litt.  41  b,  388  a. 

(i)  Bac.  Abr.  Estate  for  Life 
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before  mentioned  (?«)•    By  a  modern  decision,  however, 

the  construction  of  these  statutes  was  extended  to  this 

case  also  (n) ;  and  now  the  Wills  Act  of  1837  (o),  by  The  Wills 

vhich  these  statutes  have  been  repealed  (2?),  permits  es^tl'tes^r 

every  person  to  dispose  by  will  of  estates  pur  autre  autre  vie. 

vie,  whether  there  shall  or  shall  not  be  any  special 

occupant  thereof,  and  whether  the  same  shall  be  a 

corporeal  or  an  incorporeal  hereditament  {q) ;  and  in 

case  there  shall  be  no  special  occupant,  the  estate, 

whether  corporeal    or    incorporeal,   shall   go  to  the 

executor  or  administrator  of  the  party ;  and  coming 

to  him,  either  by  reason  of  a  special  occupancy,  or  by 

virtue  of  the  Act,  it  shall  be  applied  and  distributed  in 

the  same  manner  as  the  personal  estate  of  the  testator 

or  intestate  (r). 

A  grant  of  an  estate  tail  in  a  rent  charge  scarcely  Estate  in  fee 
ever  occurs  in  practice.  But  grants  of  rent  charges  remt^chSge. 
for  estates  in  fee  simple  are  not  uncommon,  especially 
in  the  towns  of  Liverpool  and  Manchester,  where  it  is 
the  usual  practice  to  dispose  of  an  estate  in  fee  simple 
in  lands  for  building  purposes  in  consideration  of  a 
rent  charge  in  fee  simple  by  way  of  ground  rent,  to 
be  granted  out  of  the  premises  to  the  original  owner. 
These  transactions  are  accomplished  by  a  conveyance 
from  the  vendor  to  the  purchaser  and  his  heirs,  to  the 
use  that  the  vendor  and  his  heirs  may  thereout  receive 
the  rent  charge  agreed  on,  ^and  to  the  further  use  th&i, 
if  it  be  not  paid  within  so  many  days,  the  vendor  and 
his  heirs  may  distrain,  and  to  the  further  use  that,  in 
case  of  non-payment  within  so  many  more  days,  the 
vendor  and  his  heirs  may  enter  and  hold  possession 
till  all  arrears  and  expenses  are  paid ;  ]  and  subject  to 
the  rent  charge,  [and  to  the  powers  and  remedies  for 

On)  2^1ack.  Comm.  260.  (i?)  Sect.  2. 

|;i)  Bcarpark  v.  Hutchinson^  7  (q)  Sect.  3. 

Bing.  178.  (r)  Sect.  6;  Reynoldsy.  Wright ^ 

(o)  7  Will.  IV.  <fe  1  Vict.  c.  26.  25  Beav.  100. 
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securing  payment  thereof,]  to  the  use  of  the  purchaser, 
his  heirs  and  assigns,  for  ever.  The  words  within 
brackets  in  the  above  sentence  may  now  be  omitted 
in  reliance  on  the  provisions  of  the  Conveyancing  Act 
of  1881,  which  have  already  been  stated  («).  Thd 
purchaser  thus  acquires  an  estate  in  fee  simple  ia 
the  lands,  subject  to  a  perpetual  rent  charge  payable 
to  the  vendor,  his  heirs  and  assigns  {t).  It  should, 
however,  be  carefully  borne  in  mind,  that  transactions 
of  this  kind  are  very  different  from  those  grants  of  fee 
simple  estates  which  were  made  in  ancient  times  by 
lords  of  manors,  and  from  which  quit  or  chief  rents 
have  arisen.  These  latter  rents  are  rents  incident  to 
tenure,  and  may  be  distrained  for  of  common  right 
without  any  express  clause  for  the  purpose.  But  as 
we  have  seen  {u),  since  the  passing  of.  the  statute  of 
Quia  emptores  (x),  it  has  not  been  law^ful  for  any  person 
to  create  a  tenure  in  fee  simple.  The  modern  rents 
of  which  we  are  now  speaking,  are  accordingly  mere 
rent  charges,  and  in  ancient  days  would  have  required 
express  clauses  of  distress  to  make  them  secure.  They 
were  formerly  considered  in  law  as  against  common 
right  (y),  that  is,  as  repugnant  to  the  feudal  policy, 
which  encouraged  such  rents  only  as  were  incident  to 
tenure.  A  rent  charge  was  accordingly  regarded  as 
a  thing  entire  and  indivisible,  unlike  rent  ser\'ice, 
which  w^as  capable  of  apportionment.  And  from  this 
property  of  a  rent  charge,  the  law,  in  its  hostility  to 

(5)  See   antey    p.  405 ;    Wms.  charged  in  respect  of  that  con- 

Conv.  Stat.  217.  sideration  with  ad  valorem  duty 

Stamp  duty.         (0  ^y  ^^^   Stamp   Act,  1891  on  the  total  amount,  which  will 

(stat.  64  &  65  Vict.  c.  39,  s.  66,  or  may,  according  to  the  terms  of 

replacing  33  &  34  Vict.  c.  97,  sale,  be  payable  during  the  i)eriod 

s.  72),  where  the  consideration  or  of  twenty  years  next  after  the 

any  part  of  the  consideration  for  day  of  the  date  of  such  instru- 

a  conveyance  on  sale  consists  of  ment.     For  the  duty  imposed 

money  payable  periodically  for  a  before  1871,  see  stat.  17  &  18  Vict- 

definite  period,  exceeding  twenty  c.  88. 
years,  or  in  perpetuity,  or  for  any  («)  Antc^  p.  39. 

indefinite  period  not  terminable  m  18  Edw.  I.  c.  1. 

with  life,  the  conveyance  is  to  be  (y)  Co.  Litt.  147  b. 
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such  charges,  drew  the  following  conclusion :  that  if  A  release  of 
any  part  of  the  land,  out  of  which  a  rent  charge  issued,  land  was  a 
were  released  from  the  charge  by  the  owner  of  the  ^?^Q*g®^^'^^ 
rent,  either  by  an  express  deed  of  release,  or  virtually 
by  his  purchasing  part  of  the  land,  all  the  rest  of  the 
land  should  enjoy  the  same  benefit  and  be  released 
also  (z).     If,  however,  any  portion  of  the  land  charged  Apportion- 
should  descend  to  the  owner  of  the  rent  as  heir  at  law,  scent  of  part 
the  rent  would  not  thereby  have  been  extinguished,  as  °'  *^®  ^^"^ 
in  the  case  of  a  purchase,  but  would  have  been  appor- 
tioned according  to  the  value  of  the  land;   because 
such  portion  of  the  land  came  to  the  owner  of  the  rent, 
not  by  his  own  act,  but  by  the  course  of  law  (a).     But  New  enact- 
it  is  now  provided  (b),  that  the  release  from  a  rent  ^^tnow^a^n^^ 
charge  of  part  of  the  hereditaments  charged  therewith  extinguish- 
shall  not  extinguish  the  whole  rent  charge,  but  shall 
operate  only  to  bar  the  right  to  recover  any  part  of  the 
rent  charge  out  of  the  hereditaments  released ;  without 
prejudice,  nevertheless,  to  the  rights  of  all  persons 
interested  in  the  hereditaments  remaining  unreleased 
and  not  concurring  in  or  confirming  the  release.     The  Apportion- 
Board  of  Agriculture  is  now  empowered  by  statute  to  gQ^rd  of 
apportion  rents  of  every  kind  on  the  application  of  any  Agriculture. 
l)ersons  interested  in  the  lands  and  in  the  rent  (r). 

The  rent  charges,  of  which  we  are  speaking,  are  Covenant  to 
usually  further  secured  by  a  covenant  for  payment  charge"^ 
entered  into  by  the  purchaser  in  the  deed  by  which 
they  are  granted.  And  when  the  fee  simple  of  a  house 
or  of  building  land  is  sold  for  a  perpetual  rent  charge 
to  issue  thereout,  the  purchaser  sometimes  covenants 
to  repair  the  house  or  to  build  on  the  land  (rf).     But 

{z)  Litt.    s.   222 ;    Dennett   v.  ss.  10—14 ;  45  &  46  Vict.  c.  38, 

Pass,  1  New  Cases,  388.  s.  48 ;  52  &  63  Vict.  c.  30,  s.  2. 

(a)  Litt.  s.  224.  (d)  Davidson,  Prec.  Conv.  vol. 

(6)  Stat.  22  &  23  Vict.  c.  35,  ii.  pt.  i.  pp.  504  sq.  4th  ed. ;  1 

s.   10;    see   Booth  v.  Smith,  14  Key  &  Elpliinstone,  Prec.  Conv. 

Q.  B.  D.  318.  p.  334  n.,  4th  ed. 

(c)  Stats.  17  &  18  Vict.  c.  97, 
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Bankruptcy 
of  owner  of 
land  subject 
to  rent,  &c. 


Order  vesting 

diRclaimed 

property. 


such  covenants  are  merely  personal  covenants  binding 
the  purchaser  and  his  representatives  (e) ;  and  they 
cannot  be  enforced,  either  at  law  or  in  equity,  against 
his  assigns  (/)  of  the  land.  For  although,  as  we 
have  seen  (g),  covenants  by  a  tenant  in  fee  restricting 
the  use  of  the  land  are  enforceable  in  equity  against 
his  assigns,  who  have  notice  of  the  covenants,  this 
doctrine  is  not  extended  to  covenants,  which  impose 
such  an  active  duty  as  to  repair  or  to  lay  out  money 
on  land(/0.  But  the  rent  charge  maybe  recovered 
by  action,  in  the  manner  before  explained,  against  the 
tenant  of  the  freehold  for  the  time  being,  whether  he 
be  the  original  purchaser,  or  his  heir  or  his  assign  (i). 

The  Bankruptcy  Act,  1883  (k),  provides  for  the  dis- 
claimer by  the  trustee  for  the  creditors,  within  the 
time  and  under  the  conditions  therein  specified,  of  any 
part  of  the  property  of  the  bankrupt,  which  consists  of 
land  of  any  tenure  burdened  with  onerous  covenants, 
or  of  any  other  property  that  is  not  readily  saleable,  by 
reason  of  its  binding  the  possessor  thereof  to  the  per- 
formance of  any  onerous  act,  or  to  the  payment  of  any 
sum  of  money  {I).  And  the  Court  may  make  an  order 
vesting  any  disclaimed  property  (without  any  convey- 


{e)  By  Stat.  22  «fe  23  Vict.  c.  36, 
s.  28,  where  an  executor  or  ad- 
ministrator liable  under  such 
covenants  has  satisfied  all  sub- 
sisting liabilities,  and  set  aside 
a  sufficient  fund  to  answer  any 
future  claim  that  may  be  made 
in  respect  of  any  fixed  and  ascer- 
tained sum  agreed  to  be  laid  out 
on  the  property,  and  has  conveyed 
the  property  to  a  purchaser,  he 
may  distrioute  the  residuary 
personal  estate  without  appro- 
priating any  part  thereof  to  meet 
any  future  liability  under  such 
covenants.  But  this  is  not  to 
prejudice  the  right  to  follow  the 
assets  of  the  deceased  into  the 
hands  of  the  persons,  amongst 
whom  they  may  have  been  dis- 


tributed. 

(/)  Ante,  p.  74. 

ig)  AnU,  p.  183. 

{h)  Haywood  v.  BrunswicA\ 
<ec.,  Building  Society,  8  Q.  B.  D. 
403;  Aiisterbcrry  v.  Oldham,  29 
Ch.  D.  750. 

(t)  .4nte,p.  401,  and  cases  cited 
in  note  (i). 

(k)  Stat.  46  &  47  Vict.  c.  52, 
8.  66  ;'see  Wms.  Pers.  Prop.  237, 
14th  ed. 

(I)  As  to  the  effect  of  a  dis- 
claimer bya  trustee  in  bankruptcy 
of  freehold  land  subject  to  a  rent 
charge  and  burdened  with  onerouR 
covenants,  see  Be  Mercer  and 
Moore,  14  Ch.  D.  287,  decided 
under  the  Bankruptcy  Act,  1869. 
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ance  for  the  purpose)  in  any  person  entitled  thereto, 
or  a  trustee  for  him,  on  such  terms  as  the  Court  thinks 
just. 

Although    rent    charges    and    other    self-existing  incorporoai 

incorporeal  hereditaments  of  the  like  nature  are  no  menta^sub- 

favourites  with  the  law,  yet,  whenever  it  meets  with  ject.asfaras 

them,  it  applies  to  them,  as  far  as  possible,  the  same  thrLme  ° 

rules  to  which  corporeal  hereditaments  are  subject,  rules  as  cor- 

poreal  heredi- 

Thus,  we  have  seen  that  the  estates  which  may  be  taments. 
held  in  the  one  are  analogous  to  those  which  exist  in 
the  other.  So  estates  in  fee  simple,  both  in  the  one 
and  in  the  other,  may  be  aliened  by  the  owner,  either 
in  his  lifetime  or  by  his  will,  to  one  person  or  to 
several  as  joint  tenants  or  tenants  in  common  (m),  and, 
on  his  intestacy,  will  descend  to  the  same  heir  at  law. 
But  in  one  respect  the  analogy  fails.  Land  is  essen- 
tially the  subject  of  tenure;  it  may  belong  to  a  lord,  Tenure  an 
but  be  holden  by  his  tenant,  by  whom  again  it  may  be  exception. 
sub-let  to  another  ;  and  so  long  as  rent  is  rent  service, 
a  mere  incident  arising  out  of  the  estate  of  the  payer 
and  belonging  to  the  estate  of  the  receiver,  so  long 
may  it  accompany,  as  accessory,  its  principal,  the 
estate  to  which  it  belongs.  But  the  receipt  of  a  rent 
charge  is  accessory  or  incident  to  no  other  heredita- 
ment. True  a  rent  charge  springs  from,  and  is, 
therefore,  in  a  manner  connected  with,  the  land  on 
which  it  is  charged ;  but  the  receiver  and  owner  of  a 
rent  charge  has  no  shadow  of  interest  beyond  the 
annual  payment,  and  in  the  abstract  right  to  this 
payment  his  estate  in  the  rent  consists.  Such  an 
estate  therefore  cannot  be  subject  to  any  tenure.  The 
owner  of  an  estate  in  a  rent  charge  consequently  owes 
no  fealty  to  any  lord,  neither  can  he  be  subject,  in 
respect  of  his  estate,  to  any  rent  as  rent  service ;  nor, 
from  the  nature  of  the  property,  could  any  distress  be 

(m)  Rivis  v.  Watson,  6  M.  &  W.  265. 
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made  for  such  rent  service  if  it  were  reserved  («)•  So, 
if  the  owner  of  an  estate  in  fee  simple  in  a  rent  charge 
should  have  died  intestate,  and  without  leaving  any 
heirs,  his  estate  could  not  escheat  to  his  lord,  for  he 
had  none.  It  simply  ceased  to  exist,  and  the  lands 
out  of  which  it  was  payable  were  thenceforth  discharged 
from  its  payment  (o).  The  Intestates'  Estates  Act, 
1884  (p),  now  enacts  that,  from  and  after  the  passing 
of  this  Act,  where  a  person  dies  without  an  heir  and 
intestate  in  respect  of  any  real  estate,  consisting  of  any 
estate  or  interest,  whether  legal  or  equitable,  in  any 
incorporeal  hereditament,  whether  devised  or  not 
devised  to  trustees  by  the  will  of  such  person,  the  law 
of  escheat  shall  apply  in  the  same  manner  as  if  the 
estate  or  interest  above  mentioned  were  a  legal  estate 
in  corporeal  hereditaments  (5).  It  appears  to  the 
editor  that  the  Courts  may  find  some  difficulty  in 
applying  the  law  of  escheat,  in  pursuance  of  this  Act» 
to  hereditaments  which  are  not  held  of  any  lord. 


Common  in 
gross. 


Another  kind  of  separate  incorporeal  hereditament 
which  occasionally  occurs  is  a  right  of  common  in  gross. 
This  is,  as  the  name  implies,  a  right  of  common  over 
lands  belonging  to  another  person,  possessed  by  a  man, 
not  as  appendant  or  appurtenant  to  the  ownership  of 
any  lands  of  his  own,  but  as  an  independent  subject 
of  property  (/).  Such  a  right  of  common  has,  there- 
fore, always  required  a  deed  for  its  transfer. 


Advowsons. 


Another  important  kind  of  separate  incorporeal 
hereditament  is  an  advowson  in  gross.  An  advowson 
is  a  perpetual  right  of  presentation  to  an  ecclesiastical 


(n)  Co.  Litt.  47  a,  144  a ;  2 
Black.  Comm.  42.  But  it  is  said 
that  the  Queen  may  reser\'e  a 
rent  out  of  an  incorporeal  here- 
ditament, for  which,  by  her  pre- 
rogative, she  may  distrain  on  all 
the  lands    of   the    lessee  ;     Co. 


Litt.  47  a,  n.  (1) ;  3ac.  Abr.  tit. 
Rent  (B). 

(o)Co.  Litt.  298  a,  n.  (2). 

(2))  Stat.  47  &  48  Vict.  c.  71,. 
8.  4,  passed  14th  August,  1884. 

(q)  See  antVy  pp.  47,  64. 

(r)2Black.  Comm.  83,  34. 
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benefice  («).     The  owner  of  the  advowson  is  termed 
the  patron  of  the  benefice :  but,  as  such,  he  has  no 
property  or  interest  in  the  glebe  or  tithes,  which  belong 
to  the  incumbent.     As  patron  he  simply  enjoys  a  right 
of  nomination  from  time  to  time,  as  the  living  becomes 
vacant.     And  this  right  he  exercises  by  a  presentation  Presentation. 
to  the  bishop  of  some  duly  qualified  clerk  or  clergyman, 
whom  the  bishop  is  accordingly  bound  to  institute  to  Institution. 
the  benefice,  and  to  cause  to  be  inducted  into  it{t).  induction. 
When  the  advowson  belongs  to  the  bishop,  the  forms 
of  presentation  and  institution  are  supplied  by  an  act 
called  collatian(u).     In  some  rare  cases  of  advowsons  Collation. 
donativey  the  patron's  deed  of  donation  is  alone  suflS-  Donatives. 
cient  (x).     Where  the  patron  is  entitled  to  the  advow- 
son as  his  private  property,  he  is  empowered  by  an 
Act  of  Parliament  of  the  reign  of  George  IV.  {y)  to  Agreements 
present  any  clerk  under  a  previous  agreement  with  t?on^^^^^* 
him  for  his  resignation  in  favour  of  any  one  person 
named,  or  in  favour  of  one  of  two  (z)  persons,  each  of 
them  being  by  blood  or  marriage,  an  uncle,  son, 
grandson,  brother,  nephew  or  grand-nephew  of  the 
patron,  or  one  of  the  patrons  beneficially  entitled. 
One  part  of  the  instrument  by  which  the  engagement 
is  made  must  be  deposited  within  two  calendar  months 
in  the  office  of  the  registrar  of  the  diocese  (a),  and  the 
resignation  must  refer  to  the  engagement,  and  state 
the  name  of  the  person  for  whose  benefit  it  is  made(2>). 

Advowsons  are  principally  of  two  kinds, — advowsons  History  of 

advowsons 

of  rectories,  and  advowsons  of  vicarages.     The  history  of  rectories. 

(fi)  See  P.  &   M.  Hist.  Eng.  dignity  or   promotion,   or  any 

Law,  ii.  135  sq.  perpetual  curacy,  was  subject  to 

(/)  1  Black.  CJomm.  190,  191.  an  ad  valorem  duty,  which  was 

[ti)  2  Black.  Comm.  22.  repealed  by  stat.  40  Vict.  c.  13, 

(x)  2  Black.   Comm.  23.    By  s.  13. 

Stat.  33  &  34  Vict.  c.  97,  every  (y)  Stat.  9  Geo.  IV.  c.  94. 

appointment,  whether  by  way  of  (z)  The  Act  reads  one  or  two, 

donation,  presentation  or  nomi-  but  this  is  clearly  an  error, 

nation,  and  admission,  collation  (a)  Stat.  9  Geo.  IV.  c.  94,  s.  4. 


or  institution  to  or  licence  to  (6)  Sect.  5. 

hold  any  ecclesiastical  benefice. 


(a)\ 
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of  advowsons  of  rectories  is  in  many  respects  similar 
to  that  of  rents  and  of  rights  of  common.  In  the  very 
early  ages  of  our  history  advowsons  of  rectories  appear 
to  have  been  almost  always  appendant  to  some  manor. 
The  advowson  was  part  of  the  manorial  property  of 
the  lord,  who  built  the  church  and  endowed  it  with 
the  glebe  and  most  part  of  the  tithes.  The  seignories 
in  respect  of  which  he  received  his  rents  were  another 
part  of  his  manor,  and  the  remainder  principally 
consisted  of  the  demesne  and  waste  lands,  over  the 
latter  of  which  we  have  seen  that  his  tenants  enjoyed 
rights  of  common  as  appendant  to  their  estates  (r). 
The  incorporeal  part  of  the  property,  both  of  the  lord 
and  his  tenants,  was  thus  strictly  appendant  or 
incident  to  that  part  which  was  corporeal;  and  any 
conveyance  of  the  corporeal  part  naturally  and  neces- 
sarily carried  with  it  that  part  which  was  incorporeal, 
unless  it  were  expressly  excepted.  But,  as  society 
advanced,  this  simple  state  of  things  became  subject 
to  many  innovations,  and  in  various  cases  the  incor- 
poreal portions  of  property  became  severed  from  the 
corporeal  parts,  to  which  they  had  previously  belonged. 
Thus  we  have  seen  (d)  that  the  seignory  of  lands  was 
occasionally  severed  from  the  corporeal  part  of  the 
manor,  becoming  a  seignory  in  gross.  So  rent  was 
sometimes  granted  independently  of  the  lordship  or 
reversion  to  which  it  had  been  incident,  by  which 
means  it  at  once  became  an  independent  incorporeal 
hereditament,  under  the  name  of  a  rent  seek.  Or  a 
rent  might  have  been  granted  to  some  other  person 
than  the  lord,  under  the  name  of  a  rent  charge.  In 
the  same  way  a  right  of  common  might  have  been 
granted  to  some  other  person  than  a  tenant  of  the 
manor,  by  means  of  which  grant  a  separate  incorporeal 
hereditament  would  have  arisen,  as  a  common  in  gross ^ 
belonging  to  the  grantee.     In  like  manner  there  exist 

(c)  AntCy  pp.  41,  395.  (d)  Ante,  p.  400. 
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at  the  present  day  two  kinds  of  advowsons  of  rectories : 
an  advowson  appendant  to  a  manor,  and  an  advowson 
in  (fvoss  {e)y  which  is  a  distinct  subject  of  property, 
unconnected  with  anything  corporeal.  Advowsons  in  Origin  of  ad- 
gross  appear  to  have  chiefly  had  their  origin  in  the  gr^g^^^  *^ 
severance  of  advowsons  appendant  from  the  manors  to 
which  they  had  belonged;  and  any  advowson,  now 
appendant  to  a  manor,  may  at  any  time  be  severed 
from  it,  either  by  a  conveyance  of  the  manor,  with  an 
express  exception  of  the  advowson,  or  by  a  grant  of 
the  advowson  alone  independently  of  the  manor.  And 
when  once  severed  from  its  manor,  and  made  an 
independent  incorporeal  hereditament,  an  advowson 
can  never  become  appendant  again.     So  long  as  an  Conveyance 

,  :t      ,    .  •   of  an  advow- 

advowson  is  appendant  to  a  manor,  a  conveyance  of  gon. 
the  manor,  even  by  feoffment,  and  without  mentioning 
the  appurtenances  belonging  to  the  manor,  will  be 
suflScient  to  comprise  the  advowson  (/).  But  when 
severed,  it  must  be  conveyed,  like  any  other  separate 
incorporeal  hereditament,  by  a  deed  of  grant  (g). 

The  advowsons  of  rectories  were  not  unfrequently  History  of 
granted  by  the  lords  of  manors  in  ancient  times  to  vicarages.^  ° 
monastic  houses,  bishoprics,  and  other  spiritual  corpora- 
tions (/«).  When  this  was  the  case  the  spiritual  patrons 
thus  constituted  considered  themselves  to  be  the  most 
fit  persons  to  be  rectors  of  the  parish,  so  far. as  the 
receipt  of  the  tithes  and  other  profits  of  the  rectory 
was  concerned;  and  they  left  the  duties  of  the  cure 
to  l>e  performed  by  some  poor  priest  as  their  vicar 
or  deputy.  In  order  to  remedy  the  abuses  thus  occa- 
sioned, it  was  provided  by  statutes  of  Eichard  11.  (i), 
and  Henry  IV.  (fc),  that  the  vicar  should  be  sufl5ciently 

(e)  2  Black.  Comm.  22  ;  Litt.  (g)  Co.  Litt.  382  a,  335  b  ;  see 

8.  617.  Wms.  Conv.  Stats.  72,  73. 

(/)  Perk.    s.    116  ;    Co.    Litt.  (h)  1  Black.  Comm.  384. 

190  b,  807  a.     See  A.-G.  v.  Sit-  (i)  Stat.  16  Rich.  II.  c.  6. 

toell,  1  Y.  &  C.  659 ;  Rooyer  v.  (k)  Stat.  4  Hen.  IV.  c.  12. 

Harriscn,  2  K.  &  J.  86. 
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endowed  wherever  any  rectory  was  thus  appropriated. 
This  was  the  origin  of  vicarages,  the  advowsons  of 
which  belonged  in  the  first  instance  to  the  spiritual 
owners  of  the  appropriate  rectories  as  appendant  to 
such  rectories  {I) ;  but  many  of  these  advowsons  have 
since,  by  severance  from  the  rectories,  been  turned  into 
advowsons  in  gross.  And  such  advowsons  of  vicarages 
can  only  be  conveyed  by  deed,  like  advowsons  of 
rectories  under  similar  circumstances. 


Next  presen- 
tation. 
The  church 
must  be  full. 


Simony. 


The  sale  of  an  advowson  will  not  include  the  right 
to  the  next  presentation,  unless  made  when  the  church 
is  full ;  that  is,  before  the  right  to  present  has  actually 
arisen  by  the  death,  resignation  or  deprivation  of 
the  former  incumbent  (m).  For  the  present  right  to 
present  is  regarded  as  a  personal  duty  of  too  sacred 
a  character  to  be  bought  and  sold ;  and  the  sale  of 
such  a  right  would  fall  within  the  offence  of  simony, — 
so  called  from  Simon  Magus, — an  offence  which  con- 
sists in  the  buying  or  selling  of  holy  orders,  or  of 
an  ecclesiastical  benefice  (n).  But,  before  a  vacancy 
has  actually  occurred,  the  next  presentation,  or 
right  of  presenting  at  the  next  vacancy,  may  be 
sold,  either  together  with,  or  independently  of,  the 
future  presentations  of  which  the  advowson  is  com- 
posed (o),  and  this  is  frequently  done.  No  spiritual 
person,  however,  may  sell  or  assign  any  patronage  or 
presentation  belonging  to  him  by  virtue  of  any  dignity 
or  spiritual  office  held  by  him,  any  such  sale  and 
assignment  being  void  {p).  And  a  clergyman  is  pro- 
hibited by  a  statute  of  Anne(g)  from  procuring 
preferment  for  himself  by  the  purchase  of  a  next 
presentation ;  but  this  statute  does  not  prevent  the 


(I)  Dyer,  351  a. 

(m)  Alston  v.  Atlay,  7  A.  &  E. 
289. 

(n)  Bac.  Abr.  Simony  ;  stat.  81 
Eliz.  c.  6;  28  &  29  Vict.  c.  122, 


BS.  2,  5,  9. 

(o)   Fox  V.   Chester,  6  Bing.  1. 

(i?)Stat.3<fe4Vict.c.ll3,s.42. 

(q)  Stat.  12  Anne,  st.  2.  c.  12, 
8.  2. 
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purchase  by  a  clergyman  of  an  estate  in  fee  or  even 

for  life  in  an  advowson,  with  a  view  of  presenting 

himself  to  the  living  (r).     When  the  next  presentation  Next  presen- 

is  sold,  independently  of  the  rest  of  the  advowson,  it  per^^ai 

is   considered  as  mere  personal  property,   and  will  property. 

devolve,  in  case  of  the  decease  of  the  purchaser  before 

he   has  exercised  his  right,   on  his  executors,   and 

cannot  descend  to  his  heir  at  law  (a).     The  advowson 

itself,  it  need  scarcely  be  remarked,  will  descend,  on 

the  decease  of  its  owner  intestate,  to  his  heir.     The 

law  attributes  to  it,  in  common  with  other  separate 

incorporeal  hereditaments,  as  nearly  as  possible  the 

same  incidents  as  appertain  to  the  corporeal  property 

to  which  it  once  belonged. 

Tithes  are  another  species  of  separate  incorporeal  Tithes, 
hereditaments,  also  of  an  ecclesiastical  or  spiritual 
kind.  In  the  early  ages  of  our  history,  and  indeed 
down  to  the  time  of  Henry  VIII.,  tithes  were  exclusively 
the  property  of  the  Church,  belonging  to  the  incumbent 
of  the  parish,  unless  they  had  got  into  the  hands  of 
some  monastery,  or  community  of  spiritual  persons. 
They  never  belonged  to  any  layman  until  the  time  of 
the  dissolution  of  monasteries  by  King  Henry  VIII. 
But  this  monarch  having  procured  Acts  of  Parliament 
for  the  dissolution  of  the  monasteries  and  the  confisca- 
tion of  their  property  (t),  also  obtained  by  the  same 
Acts  (u)  a  confirmation  of  all  grants  made  or  to  be 
made  by  his  letters-patent  of  any  of  the  property  of 
the  monasteries.  These  grants  were  many  of  them 
made  to  laymen,  and  comprised  the  tithes  which  the 
monasteries  had  possessed,  as  well  as  their  landed 
estates.     Tithes  thus  came  for  the  first  time  into  lay  Tithes  in  lay 


hands. 


(r)  Walsh    v.  Lincoln,  L.  R.  (t)  Stats.  27  Hen.  VIII.  c.  28 ; 

10  C.  P.  518 ;  Lowe  v.  Chester,  31    Hen.   VIII.    c.    18 ;     &  32 

10  Q.  B.  D.  407.  Hen.  VIII.  c.  24. 

(*)  See   Bennett   v.    Lincoln,  {u)  27  Hen.  VIII.  o.  28,  s.  2 ; 

7  B.  &  C.  113 ;  8  Bing.  490.  31  Hen.  VIII.  c.  13,  ss.  18,  19. 

W.R.P.  E  E 
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Conveyances 
of  tithes. 


Descent  of 
tithes. 


Tithes  exist 
as  distinct 
from  the 
land. 


Commuta- 
tion of  tithes. 


hands  as  a  new  species  of  property.  As  the  grants 
had  been  made  to  the  grantees  and  their  heirs,  or  to 
them  and  the  heirs  of  their  bodies,  or  for  term  of  life 
or  years  (x),  the  tithes  so  granted  evidently  became 
hereditaments  in  which  estates  might  be  holden, 
similar  to  those  already  known  to  be  held  in  other 
hereditaments  of  a  separate  incorporeal  natmre  ;  and  a 
necessity  at  once  arose  of  a  law  to  determine  the 
nature  and  attributes  of  these  estates.  How  such 
estates  might  be  conveyed,  and  how  they  should 
descend,  were  questions  of  great  importance.  The 
former  question  was  soon  settled  by  an  Act  of 
Parliament  (^),  which  directed  recoveries,  fines  and 
conveyances  to  be  made  of  tithes  in  lay  hands, 
according  as  had  been  used  for  assurances  of  lands, 
tenements  and  other  hereditaments.  And  the  analogy 
of  the  descent  of  estates  in  other  hereditaments  was 
followed  in  tracing  the  descent  of  estates  of  inheritance 
in  tithes.  But  as  tithes,  being  of  a  spiritual  origin, 
are  a  distinct  inheritance  from  the  lands  out  of  which 
they  issue,  they  have  not  been  considered  as  affected 
by  any  particular  custom  of  descent,  such  as  that  of 
gavelkind  or  borough-English,  to  which  the  lands  may 
be  subject,  but  in  all  cases  they  descend  according 
to  the  course  of  the  common  law  (z).  From  this 
separate  nature  of  the  land  and  tithe,  it  also  follows 
that  the  ownership  of  both  by  the  same  person  will 
not  have  the  effect  of  merging  the  one  in  the  other. 
They  exist  as  distinct  subjects  of  property ;  and  a  con- 
veyance of  the  land  with  its  appurtenances,  without 
mentioning  the  tithes,  will  leave  the  tithes  in  the 
hands  of  the  conveying  party  (a).  The  Acts  which 
have  been  passed  for  the  commutation  of  tithes  {h) 


(x)  stats.  31  Hen.  VIII.  c.  18, 
B.  18 ;  32  Hen.  VIII.  c.  7,  s.  1. 

ly)  Stat.  32  Hen.  VIII.  c.  7,  s.  7. 

[z)  Doe  d.  Lushingtoji  v.  Llan- 
daff,  2  N.  R.  491 ;   1  Eagle  on 


Tithes,  16. 

(a)  Chapman  v.  Gatcmnbe,  2 
N.  C.  516. 

(6)  Stats.  6  <fe  7  WiU.  IV.  c.  71 ; 
7  Will.  IV.  &  1  Vict.  c.  69 ;  1  * 
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afifect  tithes  in  the  hands  of  laymen,  as  well  as  those 
possessed  by  the   clergy.     Under  these  Acts  a  rent 
charge,  varying  with  the   price   of   com,  has   been 
substituted  all  over  the  kingdom  for  the  inconvenient 
svstem  of  taking  tithes  in  kind;  and  in  these  Acts 
provision  has  been  properly  made  for  the  merger  of  Merger  of 
the  tithes  or  rent  charge  in  the  land,  by  which  the  charge^n^the 
tithes  or  rent  charge  may  at  once  be  made  to  cease,  land, 
whenever  both  land  and  tithes  or  rent  charge  belong 
to  the  same  person  (c).     By  the  Tithe  Act,  1891(d),  Remedies  for 
tithe  rent  charge  is  recoverable  only  under  an  order  of  a^tlthe^^ 
of  the  county  court  of  the  district,  where  the  lands,  r®"*  charge. 
out  of  which  it  issues,  are  situate ;   which  order  is 
to  be  executed  by  distress  and  entry,  if  the  lands  are 
occupied  by  the  owner,  but  in  any  other  case  by  the 
appointment  of  a  receiver  of  the  profits.     Not  more 
than  two  years'  arrears  can  be  so  recovered  (e).    And 
no  one  is  personally  liable  to  the  payment  of  a  tithe 
rent  charge  (/). 

There  are  other  species  of  incorporeal  hereditaments 
which  are  scarcely  worth  particular  notice  in  a  work 
80  elementary  as  the  present,  especially  considering 
the  short  notice  that  has  necessarily  here  been  taken 
of  the  more  importani  kinds  of  such  property.  Thus, 
titles  of  honour,  in  themselves  an  important  kind  Titles  of 
of  incorporeal  hereditament,  are  yet,  on  account  of 

2  Vict.  c.  64 ;  2  &  3  Vict.  c.  62  ;      By    s.    1,    any    contract    made 

3  &  4  Vict.  c.  16 ;  6  Vict.  c.  7 ;      between  an  o%vner  and  occupier 

5  &*  6  Vict.  c.  54 ;  9  &  10  Vict.      of  lands,  after  the  passing  of  this 

c.  73 ;   10  &  11  Vict.  c.  104 ;  14  Act,  for  payment   of  the   tithe     . 

k  15  Vict.  c.  53 ;  16  &  17  Vict.  rent  charge  by  the  occupier  shall 

c.  124 ;  21  &  22  Vict.  c.  53 ;  28  be  void.    Tithe  rent  charge  was 

6  24  Vict.  c.  93 ;  36  &  37  Vict.  previously  recoverable  only  by 
c.  42 ;  41  &  42  Vict.  c.  42  ;  48  &  distress  and  entry  under  stat. 
49  Vict.  c.  32;  49  &  50  Vict.  6  &  7  WiU.  IV.  c.  71,  ss.  67, 
c.  54.  81—86 ;   Bailey  v.  Badhajn,  30 

(c)  Stats.  6  &  7  WiU.  IV.  c.  71,       Ch.  D.  84. 

s.  71 ;  1  &  2  Vict.  c.  64 ;   2  &  3  {e)  Stat.  6  &  7  Will.  IV.  c.  71, 

Vict.  c.  62,  s.  1 ;   9  &  10  Vict.  ss.  81,  82. 

c.  73,  8.  19.  (/)  Sect.    67  ;    stat.  54  Vict. 

(d)  Stat.  54  Vict.  c.  8,  ss.  2,  9.  c.  8,  s.  2  (9). 

E  E  2 
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their  inalienable  nature,  of  but  little  interest  to  the 
Offices.  conveyancer.     The  same  remark  also  applies  to  offices 

or  places  of  business  and  profit.  No  outline  can 
embrace  every  feature.  Many  subjects,  which  have 
here  occupied  but  a  single  paragraph,  are  of  them- 
selves sufficient  to  fill  a  volume.  Beference  to  the 
different  works  on  the  separate  subjects  here  treated 
of  must  necessarily  be  made  by  those  who  are  desirous 
of  full  and  particular  information. 
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PAKT  m. 

OF   COPYHOLDS. 


Our  present  subject  is  one  peculiarly  connected 
with  those  olden  times  of  English  history  to  which 
we  have  had  occasion  to  make  so  frequent  reference. 
Everything  relating  to  copyholds  reminds  us  of  the 
feudal  manor,  and  the  more  ancient  village  com- 
mxmity.  Estates  in  copyhold  are,  however,  essentially 
distinct,  both  in  their  origin  and  in  their  nature,  from 
those  freehold  estates  which  have  hitherto  occupied 
our  attention.  Copyhold  lands  are  lands  holden  by  Definition  of 
copy  of  court  roll ;  that  is,  the  muniments  of  the  title  copyholds. 
to  such  lands  are  ccrpies  of  the  roll  or  book  in  which 
an  account  is  kept  of  the  proceedings  in  the  Court 
of  the  manor  to  which  the  lands  belong.  For  all 
copyhold  lands  belong  to,  and  are  parcel  of,  some 
manor.  An  estate  in  copyholds  is  not  a  freehold ; 
but,  in  construction  of  law,  merely  an  estate  at  the 
will  of  the  lord  of  the  manor,  at  whose  will  copyhold 
estates  are  expressed  to  be  holden.  Copyholds  are 
also  said  to  be  holden  according  to  the  custom  of  the 
manor  to  which  they  belong,  for  custom  is  the  life 
of  copyholds  (a). 

Copyhold  tenure  grew  out  of  tenure  in  villenage,  as  origin  of 
has  been  previously  stated  (6).     The  early  history  of  copyholds. 
tenure  in  villenage  is  lost  in  the  obscurity  which  covers 
English  institutions  of  early  times  after  the  settlement 
of  the  invaders  from  Germany  (c).     ViUenagiuniy  how-   villenagium. 


8 


fa)  Co.  Cop.  8.  32,  Tr.  p.  68.  (c)  See  1  Stubbs,  Const.  Hist. 

b)  Ante,  pp.  27,  41.  Chap.  V. 
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Villawcs. 


A  common 
field. 


Tribal 
community. 


Village 
commmiity. 


ever,  of  which  the  word  viUena^e  is  an  adaptation,  means 
either  the  tenure  or  the  condition  ol  a  villunus  (rf). 
And  the  word  villanus,  as  originally  used,  merely 
denoted  a  member  of  a  villa,  or  village  agricultural 
community ;  a  villager,  in  fact  (e).  Now  the  cultiva- 
tion of  land  upon  the  common  or  open-jfield  system  of 
husbandry  by  the  members  of  a  village  community 
was  a  feature  of  English  life,  which  only  disappeared 
within  the  first  half  of  the  present  century  (/).  But 
to  trace  the  origin  of  this  common-field  system  of 
cultivation  we  are  carried  back  to  the  earliest  stages 
in  the  history  of  the  occupation  of  land.  A  common 
field,  in  its  last  stage  of  development,  may  be  shortly 
described  as  a  large  open  field  of  arable  land,  divided 
into  long  strips  which  were  held  in  severalty  (^)  by 
different  owners.  The  field  was  cultivated  in  a  rotation 
of  crops  determined  by  the  rules  of  the  community, 
which  were  founded  on  immemorial  custom.  The 
strips  were  not  inclosed.  And  when  the  field  lay 
fallow,  each  owner  of  a  strip  of  land  might  put  his 
cattle  in  to  range  over  the  whole  field,  in  virtue  of 
his  right  of  common  over  the  other  strips  (A).  The 
earliest  form  of  common-field  husbandry  seems  to 
have  been  the  common  ploughing  of  waste  land 
temporarily  occupied  by  a  tribal  community,  whose 
mode  of  life  was  pastoral  rather  than  agricultural,  and 
whose  habits  were  migratory.  The  cultivation  of  land 
by  a  village  community  argues  a  permanent  settlement 
upon  the  soil,  and  appears  to  belong  to  a  later  stage 


{d)  In  Glanville  (lib.  6)  ville- 
nagium  is  used  to  denote  the 
condition  of  a  bondman  (nativus) ; 
Bracton  uses  mllenagium  in  the 
same  sense  (fo.  6  b),  but  also 
uses  it  to  denote  a  holding  in 
villenage,  meaning  either  the 
tenure  or  the  land  held  (see  £o. 
7,  26,  208  b). 

(e)  See  Du  Cange,  Glossarium, 
sub  verb.;  Co.  Litt.  5  b. 


(/)  See  WiUiams  on  Ck>m. 
mons,  84 — 102 ;  Seebohm,  £ng> 
lish  Vill.  Comm.  Chap.  I.  sect.  4  ; 
ante,  p.  61. 

(g)  Ante,  p.  188. 

(h)  See  ante,  pp.  41,  895 ; 
WiUiams  on  Commons,  67 ;  See- 
bohm.  Chap.  I.  sects.  1 — 3 ; 
Vinogradoff,  ViU.  in  Eng.  Essay 
II.  Chap.  I. 
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of  social  development  (i).     In  our  own  island,  we  find 

traces  of  the  tribal  system  of  cultivation  remaining 

in  Wales  till  after  the  Norman  Conquest  (fc).     But 

the  inhabitants  of  the  South-Eastern  parts  of  Britain 

appear  to  have  practised  the  cultivation  of  com  on 

land  permanently  occupied  in  times  before  the  Eoman 

invasion  (Z).    When  land  has  once  been  placed  under 

permanent  cultivation  by  agricultural  settlements,  it 

is  often  found  that  the  shocks  of  national  disturbance 

fail  to  break  the  continuity  of  cultivation  (?/i).     In 

Domesday-book  the  maneria,  or  agricultural  estates, 

of  which  an  account  has  been  given  in  a  previous 

chapter  (;i),  are  generally  described  as  they  existed  in 

the  time  of  King  Edward  as  well  as  at  the  time  of 

the  survey.     And  while  we  remember  that  the  village 

communities  of  Domesday  had  been  developed  through 

more  than  five  centuries  under  Saxon  institutions,  we 

must  not  forget  that  they  were  spread  over  land  which 

had  been  tilled  by  the  agricultural  settlements  of  the 

ancient  Britons  and  their  Eoman  conquerors.      But 

the  history  of  the  growth  of  the  vianeria,  which  we 

find  established  in  England   under   the   last  Saxon 

kings,  is  too  obscure  to  be  discussed  in  the  pages  of 

an  elementary  law  book.     We  shall  therefore  take  up 

tenure  in  villenage  in  the  form  which  it  had  assumed  Tenure  in 

after  centuries  of  agriculture  at  the  time  of  the  Norman  ^  ®^^^®* 

Conquest.     As  we  have  seen  (o),  the  Domesday  survey 

discloses  a  land  covered  with  agricultural  estates,  each 

belonging  to  some  freeholder,  and  cultivated  in  common 

fields  by  the  villaniy  the  inhabitants  of  the  villa  or 

manerium  {p).     As  regards  personal  status,  the  vUlanus 

of  the  time  of  the  Conquest  appears  to  have  been  a  free 

(i)  Seebohm,  pp.  369,  370.  s.  2,  as  to  local  evidence  of  long 

{1}  Seebohm,  Chap.  VI. ;   see  continuity  of  English  villages, 
also  Appendix  F.,  post.  (n)  Ante,  p.  40. 

(/)  See  Seebohm,   Chap.   VII.  lo)  Ante,  p.  40. 

s.  3.  (p)  See  Seebohm,  Chap.  III. 

{m)  See   Seebohm,  Chap.  XI. 
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man  {q) ;  but  the  conditions,  on  which  he  held  his 
land,  bound  him  to  constant  labour  on  his  lord's 
demesne  (r).  His  holding,  it  will  be  remembered, 
consisted  of  a  house  and  a  certain  number  of  strips  of 
land  scattered  throughout  the  common  fields  of  the 
vill  {s).  He  possessed  this  land  as  the  tenant  of  the 
owner  of  the  estate,  upon  the  condition  of  performing 
the  services  due  in  respect  of  his  holding.  These 
services  were  determined  by  local  custom  (Q.  They 
seem  generally  to  have  included  certain  payments  in 
money  and  in  kind ;  but  the  chief  service  of  the 
villanvs  was  to  work  for  his  landlord.  He  had  to 
plough  his  landlord's  demesne  land,  and  to  sow  and 
to  reap  and  to  mow  thereon,  according  to  the  time  of 
year ;  and  sometimes  he  had  to  do  other  work,  as  he 
was  bid.  But  the  amount  of  work  which  could  be 
required  from  a  villamis  was  regulated  by  custom,  and 
seems  to  have  varied  a  good  deal  in  different  places  (ri). 
Custom,  it  is  thought,  must  also  have  controlled  the 
transmission  of  the  holding  on  the  tenant's  death  (j*). 


Tenure  in 


Between  the   eleventh  and  thirteenth  centuries  a 


(q)  Rectittidines  Singularwn 
*Virgata,  Personarumy  Ancient  Laws  and 

Institutes  of  England,  pp.  185, 
^Yardland.  186;  Co.  Litt.  5  b;  Kemble, 
Saxons  in  England,  Vol.  I.  pp. 
215,  323;  Stubbs,  Const.  Hist. 
§§  37,  132,  Vol.  I.  pp.  78,  426, 
2nd  ed. ;  Seebohm,  pp.  127, 165  ; 
Vinogradoff,  Vill.  in  Eng.  64—69, 
135,  188—190,  218,  389.  Note 
that  the  Iivqriiisitio  Eliensis  (sur- 
vey of  the  lands  of  the  monks  of 
Ely)  was  taken  on  the  oaths 
*'  vicecomitis  scirae  et  omnium 
baronum  et  eorum  francigena- 
rum  et  totius  centuriatus,  pres- 
byteri,  prsspositi,  sex  villani 
uniuscuj  usque  villae;"  Domes- 
day, iii.  497;  Seebohm,  p.  83; 
Stubbs,  Select  Charters,  p.  86. 

^7-)  Ante,  pp.41,  49  and  n.  (h). 

(s)  The  holding  of  a  villanus 
U  very  generally  found  to  be  a 


virgate  or  half  a  virgate  of  land. 
The  Latin  word  tnVgafa*  (a  bundle 
of  rods)  is  used  to  translate  the 
Saxon  term.  yardland.\  A\irgate 
or  yardland  varied  in  extent; 
but,  on  an  average,  it  appears  to 
have  comprised  thirty  acres,  t.<?., 
ten  scattered  acre-strips  in  each 
of  the  three  common  fields  of 
the  vill ;  see  Seebohm,  Chap.  II. 
BS.  2 — 4  ;  Vinogradoff,  Villain- 
age, 148,  239. 

{t)  See  Rectittidines  Singu- 
larwn  Personarum,  Ancient 
Laws  and  Institutes  of  England, 
pp.  185—189. 

(w)  See  Seebohm,  Chap.  II. 
ss.  5—12 ;  Chap.  V.  ss.  2, 4,  6,  7  ; 
Vinogradoff,  ViUainage,  pp.  297 
—300. 

(x)  See  Seebohm,  pp.  76,  77, 
176, 177  ;  antcy  p.  20,  n.  (t). 
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change  appears  to  have  taken  place  in  the  constitution  yiiienage 
of  the  maneriinn,  and  the  legal  position  of  its  inhabi-  thirteenth 
tants.  As  we  have  seen  (^),  when  it  became  important  century. 
to  determine  what  landholders  should  have  their 
possession  protected  by  the  special  remedy  given  in 
the  King's  Court,  all  the  old  English  forms  of  land- 
holding  were  submitted  to  the  classifying  action  of  a 
general  judge-made  law.  Thus  the  possession  of  the 
free  sokemen,  whose  services  were  fixed  and  lighter 
than  those  of  ordinary  villagers,  was  allowed  to  be 
their  own.  So  that  socage  came  to  be  a  species  of 
freehold  tenure,  including  all  who  held  by  certain  but 
not  military  service  (^).  But  the  more  burdensome 
conditions  of  occupation  incumbent  on  the  ordinary 
fiUanus  were  held  to  be  servile  (a) ;  and  he  was  not 
allowed  to  claim  in  the  King's  Court  the  possession  of 
his  holding  as  his  own  (b).  Tenure  in  villenage  was 
thus  placed  outside  the  pale  of  property  protected  by 
law.  By  the  middle  of  the  thirteenth  century,  the 
muneriuni  of  Domesday  has  become  a  feudal  manor,  of 
which  the  most  important  tenants  are  the  freeholders 
in  knight's  service  or  socage  (c) ;  while  the  position  of 
the  villani  is  not  only  degraded  by  denial  of  protection 
in  the  King's  Court,  but  further  complicated  witli 
questions  of  personal  status.  The  law  of  the  thirteenth 
century  is  stated  by  Bracton.     hi  his  treatise,  tenure  Bracton's 

account  of 

iy)  Antey  pp.  16,  44.  century  freeholds,  of  which  the 

z)  Ante,  pp.  48 — 60.  origin  cannot  well  be  attributed 

a)  Vinogradoff,  Villainage,  81  either  to  grant  or  enfranchise- 

—83,  216,  216 ;   P.  &  M.  Hist.  ment.    These,  he  suggests,  can- 

£ng.  Law,  i.  337  sq.  not  be  explained  except  as  free 

(6)  Antey  pp.  17  and  n.  (o),  44.  land,  which  was  originally  an 

(c)  AntCy  pp.  42,  48,  60.    It  is  integral  part  of  the  land  tilled 

not  clear  how  this  change  took  by  the  village.     See  Vinogradoff, 

place.      No    doubt    it    resulted  Villainage,  Essay  II.  Chap.  IV. ; 

partly  from  grants  of  land  out  see  also  pp.  121  sq. ;  Bract,  fo. 

of  the  lord's  demesne  to  be  held  7,  26  a,  209  a ;  Britt.  liv.  3,  chap, 

freely,  partly  too  from  the  en-  2,  §§  7,8;  at&t.  ExtentaManeriiy 

franchisement  (or   grant  to  be  Statutes  of  the  Realm,  i.  242; 

held  freely)  of  land  formerly  held  Seebohm,  Chap.  III.  s.  3 ;  Cartu- 

in    villenage.      Professor    Vino-  lary  of  Ramsey  Abbey  (Rolls  ed.), 

gradoff    shows,    however,     that  i.  286,   287,  297,   334,   370,   440 

there  are  instances  of  thirteenth  (instances  of  enfranchisement). 
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tenure  in 
villenage. 


Merchetiim. 


Privileged 
villenage. 


in  villenage,  with  its  labour  services,  is  contrasted 
with  free  tenure  by  military  service  or  in  socage ;  and 
it  appears  that  the  tenant  in  villenage  may  be  either 
a  free  man  or  a  bondman  {d).     The  meaning  of  the 
word  rillanvs  has  also  been  modified ;  and  it  is  used 
to  denote  either  a  tenant  in  villenage  (whether  1x)nd 
or  free),  or  one  who  is  in  personal  condition  a  bond- 
man {e).     Bracton  (f)  describes  tenure  in  villenage  as 
being    either  absolute   (purum)   or   privileged.     The 
tenant  in  absolute  villenage  holds  by  uncertain  and 
unlimited  services ;  he  has  to  do  what  he  is  bid,  may 
be  taxed  at  the  will  of  the  lord,  and  has  to  pay  the 
merchettnn,   or   fine   for  the  privilege  of  giving  his 
daughter  in  marriage.     The  burthen  of  the  merchetum 
is  incident  to  the  status  of  a  bondman  only,  and  not 
to  that  of  a  free  man.     But  a  free  man  may  hold  land 
in  absolute  villenage;  and  in  such  a  case  he  must 
perform  the  services,  if  he  wish  to  continue  in  the 
occupation  of  his  holding.     And  if  a  free  man  paid 
the  merchetum^  he  would  pay  it  as  an  incident  of  his 
tenure,  and  not  of  his  status  (g).     Privileged  villenage 
is  to  hold  land  under  an  agreement  with  the  lord  at 
fixed  services  of  a  servile  nature,  which  are  determined 
by  the  agreement.     Either  a  free  man  or  a  bondman 
can   hold  in  this   way.     Tenant  in  villenage  holds 
possession  in  the  name  and  at  the  will  of  his  lord, 
who  is  seised  of  land  held  of  him  in  villenage  in  his 
demesne  (/i).     If  a  tenant  in  villenage  be  ejected  by 
any  other  than  his  landlord,  the  King's  Court  does 
not  recognize  that  he  has  any  right  of  his  own  to 
recover  possession  of  his  holding  (i).     If  a  tenant  in 


(d)  Bract,  fo.  207  a,  208  b. 
As  to  the  unfree,  see  P.  &  M. 
Hist.  Eng.  Law,  i.  395  sq. 

(c)  See  Bract,  fo.  208  b,  where 
he  also  uses  the  word  semis  in 
speaking  of  the  personal  status 
of  a  bondman ;  see  also  fo.  4  b, 
6  b ;  Co.  Litt.  5  b.  In  Glanville 
(lib.  5)    a    bondman    is    called 


jiativus. 

(/)  Fo.  7,  26,  208  b. 

{g)  Bract,  fo.  199  b,  200  a ;  see 
ante,  p.  16  and  n.  (/t). 

{h)  Bract,  fo.  263  a;  antf, 
p.  36,  n.  (c). 

(t)  Bract,  fo.  7  a,  26  b,  168  a, 
190,  197  b,  207  a,  208  b,  210  b, 
273  b. 
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absolute  villenage  be  ejected  by  his  landlord,  the  law, 
regarding  him  strictly  as  tenant  at  his  lord's  will,  does 
not  recognize  that  he  has  any  right  to  recover  posses- 
sion. Still,  a  free  man  holding  in  absolute  villenage 
ought  not  to  be  ejected,  whilst  he  performs  the 
customary  services.  A  tenant  in  privileged  villenage 
of  the  kind  above  mentioned  acquires  by  the  agree- 
ment a  right  to  sue  his  lord  personally,  in  virtue  of 
which  he  may  possibly  recover  possession,  if  ousted 
by  the  lord  (k).  Another  kind  of  privileged  villenage 
is  the  tenure  called  villanum  socagium,  which  is  the  Villanum 
tenure  of  those  who  hold  land  of  manors  in  the  ancient  *^*^^*^*"- 
demesne  of  the  Crown  (/)  by  fixed  services  of  a  servile 
nature.  Such  tenants  cannot  be  ejected,  so  long  as 
they  perform  their  services ;  nor  can  they  be  compelled 
to  remain  in  the  occupation  of  their  holdings,  and 
therefore  they  are  called  free.  But  their  possession 
is  not  protected  in  the  King's  Court,  but  only  by  a 
special  royal  writ  in  the  manorial  court.  And  they 
cannot  alien  their  tenements  by  gift  (771),  or  transfer 
them  to  others,  any  more  than  bondmen  can ;  and 
therefore  if  their  holdings  are  to  be  transferred,  they 
surrender  them  to  the  lord  or  his  steward,  who  delivers 
them  to  others  to  hold  in  villenage. 

Practically,  however,  the  tenant  in  absolute  villenage  Actual  posi- 
of  the  thirteenth  century  was  placed  in  a  more  favour-  ^^^^  °^  -^^ 
able  position  than  was  accorded   to  him  by  King's  villenage  in 
Court  law.    In  everyday  life  the  will  of  the  lord  was,  ^^tu^.*^ 
as  a  rule,  controlled  by  custom.     And  what  is  more, 
the  humblest  villager  had  some  security  against  the 
invasion  of  his    customary   rights   in  the   manorial 
court,  of  which  the  findings  were  originally  those  of 
the  whole  body  of  villagers,  whether  bond  or  free  (^O- 

(k)  Bract,  fo.  24  b,  26  b,  168  b,  (l)  Ante,  p.  59. 

190,  199  b,  200  a,  208  b,  209  a.  (m)  See  ante,  p.  148. 

See  Vinogradofi,  Villainage,  70 —  (n)  Maitland,  Select  Pleas  in 

74,  77 — 81.  Manorial  Courts  (Selden  Society, 
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ThaB  the  services  required  of  the  tenant  in  villenage 
were  those  accustomed  to  be  rendered  in  respect  of  his 
holding;  and  these  were  described,  with  extreme 
minuteness,  in  the  manorial  extents  or  surveys,  which 
were  drawn  up  for  the  guidance  of  the  lord,  but  on  the 
evidence  of  the  villagers  themselves  (o).  The  posses- 
sion of  a  tenant  in  villenage  appears  to  have  been 
protected  in  the  manorial  court  against  all  persons 
other  than  the  lord  (p).  And  in  many  cases  the  lords 
submitted  to  such  dealings  with  lands  holden  of  them 
in  villenage  as  showed  or  founded  a  custom  of  heredi- 
tary succession  to  the  tenancy,  or  alienation  by  the 
tenant  (g). 

Growth  of  the  The  law  of  copyhold  tenure  seems  to  have  grown  up 
hold  tenure,  as  the  customs,  which  regulated  the  holding  of  land  in 
villenage,  developed  into  rights,  and  personal  bondage 
died  out.  Copyhold  tenure  appears  to  have  gained 
ground  with  progress  varying  according  to  the  customs 
and  circumstances  of  particular  manors  and  districts. 
Commutation  of  the  labour  services  for  money  rents 
was  doubtless  one  of  the  chief  causes  of  the  change 
from  tenure  in  villenage  to  copyhold  tenure ;  and  this 
commutation  appears  to  have  been  made  at  different 
periods  in  different  parts  of  the  country  (r).  The 
tenure  came  to  be  called  copyhold,  because  the  tenants 
had  no  other  evidence  of  title,  save  copies  of  the  Court 
rolls  (s).  For  the  customs  relating  to  the  holdings  of 
the  tenants  in  villenage  were  proved  by  the  entries 
made  in  the  rolls,  which  formed  the  records  of  the 
proceedings  of  the  manorial  court  (<).     These  records 

vol.  2),  Introd.  Ix.  sq.,  163,  164 ;  —167,  172 ;  Rot.  Hund.  ii.  403» 
Vinogradoff,  Villainage,  Essay  II.  669,  768,  770,  771 ;  Ramsey  Car- 
Chap.  V. ;  Selden  Society,  iv.  110;  tularv'  (Rolls  Series),  i.  372,  411, 
P.  &  M.  Hist.  Eng.  Law,  i.  580—  416,  432,  477. 
682.  (r)  Vinogradoff, Villainage,139, 
(o)  Vinogradoff, ViUainage,  212  167—172,178—188,216.306—310. 


—215,  278,  297—800,  355.  (s)  Litt.  s.  76. 

1 2^)  Ante,  p.  17,  n.  (o).  (/)  See  Seebohm's  account  ot 

(q)  Vinogradoff, Villainage,  166      the  Court  RoUs  of  the  Manor  of 
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are  the  Court  rolls,  which  alone  can  furnish  evidence  Court  roUs. 
of  the  custom,  by  virtue  of  which  the  copyholder 
claims  his  estate;  and  copies  of  the  entries  made 
therein  were  given  to  the  tenants  and  kept  by  them  as 
muniments  of  title  (m).  Originally,  as  we  have  seen, 
the  whole  village  community  was  represented  in  one 
manorial  court  (x).  But  according  to  later  law(^), 
the  Court  Baron  of  a  manor,  in  which  the  freeholders 
were  suitors  and  judges  (^r),  is  distinguished  from  the 
Court  held  for  the  customary  tenants ;  the  latter  being 
called  a  Customary  Court,  and  the  lord  only,  or  his  Customary 
steward,  being  judge  therein. 

Littleton,  who  wrote  in  the  reign  of  Edward  IV.,  Littleton's 
describes  (a)  tenant  by  copy  of  Court  roll  as  holding  ^pyt^ia* 
lands  in  fee  simple,  fee  tail,  or  for  life  at  the  will  of  tenure  and 

villenasre 
the  lord,  according  to  the  custom  of  the  manor,  in 

virtue  of  an  immemorial  custom  within  that  manor, 

that  lands  should  be  so  held.     He  shows  how  such 

tenants  may  have  estates  of  inheritance  by  the  custom, 

though  they  have  no  freehold  at  common  law  (b) ;  and 

describes  the  manner  in  which  it  is  customary  for 

them  to  alienate  their  holdings  (c) .    Littleton,  however, 

also  mentions  ((Q  tenure  in  villenage  as  being  most 

properly  when  a  villein  holdeth  of  a  lord,  to  whom  he 

is  a  vUlein,  certain  lands  according  to  the  custom  of 

the  manor,  or  otherwise,  at  the  will  of  the  lord,  and 

to  do  to  his  lord  villein  service,  as  to  carry  out  the 

dung  of  his  lord  and  spread  it  on  the  lord's  land,  and 

such  like.     And  he  says  that  some  free  men  hold  their 

tenements  according  to  the  custom  of  certain  manors 

by  such  services ;  and  their  tenure  is  also  called  tenure 

Windslow  during  the  reign  of  {y)  Co.  Litt.  68  a ;  2  Wat.  Cop. 

Edward  HI. ;   Eng.  ViU.  Com-  4,  5 ;  1  Scriv.  Cop.  6,  6,  3rd  ed. 
munity,  pp.  20 — 32 ;  Vinogradoff,  (z)  Ante,  pp.  43,  47. 

Villainage,     173,    374 ;     Selden  (a)  Sect.  73. 

Society,  iv.  112.  ib)  Sects.  76,  77,  81,  82. 


iu)  Co.  Litt.  58  a.  {cj  Sects.  74,  78,  79. 

(x)  AnU,  p.  427.  (d)  Sect.  172. 
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in  villenage,  and  yet  they  are  not  villeins;  for  no  land 
holden  in  villenage,  or  villein  land,  nor  any  custom 
arising  out  of  the  land,  shall  ever  make  a  free  man 
villein.  It  appears  from  this  passage,  that  in  Little- 
ton's time  the  word  villamis  or  villein  had  almost 
entirely  lost  its  old  meaning  (6*),  and  was  generally 
used  to  signify  a  bondman  (/).  It  may  also  be  inferred 
from  Littleton's  treatise  that,  in  his  time,  copyhold 
tenure  had  partially,  but  not  altogether,  superseded 
tenure  in  villenage.  With  the  extinction  of  personal 
bondage  after  Littleton's  day(/7),  the  term  tenure  in 
villenage  seems  to  have  become  obsolete ;  and  the 
tenure  itself  has  survived  only  in  the  form  of  copyhold 
tenure. 


Copyhold 

estates. 


Copyholds  of 
inheritance. 


The  estates  for  which  land  may  be  holden  in  copy- 
hold tenure,  and  the  modes  of  alienation  thereof  and 
succession  thereto,  are  the  outgrowth  of  local  customs, 
which  in  many  cases  are  doubtless  of  great  anti- 
quity (A).  In  these  matters  the  law  is  now  determined 
by  the  custom  of  each  particular  manor.  In  those 
manors,  in  which  it  was  the  custom  that  the  heir  of 
a  tenant  in  villenage  should  be  admitted  to  succeed  to 
his  ancestor's  holding,  the  interest  of  the  copyholders 
developed  into  customary  estates  of  inheritance  analo- 
gous to  freehold  estates.  Such  estates  descend,  not  to 
the  heirs  at  common  law,  but  to  the  customary  heirs  (i) ; 
that  is,  to  those  relations  of  a  deceased  tenant,  who  bv 


(e)  See  ante,  pp.  422,  426. 
(/)  Littleton  (sects.  181—188) 
describes  villeins  as  being  either 
Villeins  re-        regardant  or  in  gross.     Villeins 
gardant  or  in    regardant   were    annexed    to   a 
gross.  manor,  and  would  pass  by  a  con- 

veyance thereof ;  for  the  transfer 
of  villeins  in  gross  a  deed  was 
always  required.  It  may  be  in- 
teresting to  the  student  of  analy- 
tical jurisprudence  to  note  that 
a  villein  was  a  purely  incorporeal 
hereditament;  see  Litt.  sects. 
176,  181—185 ;  Co.  Litt.  121  b ; 


P.   &    M.   Hist.   Eng.   Law,    ii. 
145,  146 ;  ante,  p.  393. 

(g)  See  8  Hallam,  Midd.  Ages, 
271  ;  Smyth,  De  Republica 
Anglorum,  107.  108,  ed.  1583; 
Doctor  &  Student,  Dial.  II.  Chap. 

(h)  See  PoUock,  Land  Laws, 
App.  C. ;  Elton,  Origins  of  Eug- 
lish  Historj',  Chap.  VIII. ;  Elton, 
Custom  and  Tenant  Right,  App. 
D. 

(i)  Doc  d.-  Garrod  v.  GarroJ, 
2  B.  &  Ad.  87. 
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the  custom  of  the  manor  have  from  time  immemorial 
been  admitted  to  succeed  to  his  holding  as  his  heirs. 
Sometimes  the  customary  course  of  descent  is  analo- 
gous to  the  course  of  descent  prescribed  by  law  in  the 
case  of  freeholds.  But  in  many  cases  quite  a  different 
course  of  descent  is  prescribed  by  the  custom  of  the 
manor  (A).  The  memory  of  the  time  when  the  tenant's 
heir  was  admitted  to  succeed  by  virtue  of  a  custom 
onlj-,  and  not  as  of  right,  is  preserved  by  the  fine, 
which  the  lord  is  generally  entitled  to  exact  on  the 
heir's  admission.  And  the  form  of  transfer  by  favour 
of  the  lord  is  also  preserved  in  the  mode  of  alienation 
of  such  estates ;  for  the  copyholder  cannot  convey  his 
estate  directly  to  another,  but  must  surrender  his 
holding  to  his  lord,  who  will  then  admit  the  alienee  to 
be  his  tenant  at  the  customary  services  on  payment 
of  the  customary  fine  {I). 

In  the  Midland  and  South-Eastern  counties  the  Copyholds  for 
prevailing  customs  have  admitted  of  copyhold  estates  ^^^''' 
of  inheritance  analogous  to  freehold  estates.  But  in 
some  manors  within  those  counties,  and  in  other 
parts  of  the  country  (?«),  the  copyhold  tenant  is  ad- 
mitted to  hold  for  his  own  life  only,  or  for  the  lives 
of  himself  and  another  or  others,  or  for  a  term  of 
years  only.  In  such  cases,  he  may,  by  virtue  of  an 
immemorial  custom,  have  the  right  either  to  nominate 
his  successor,  or  to  renew  the  lives  or  the  term  on 
payment  of  a  certain  fine:  but  otherwise  he  will  have 
no  right  of  renewal  (w). 

It  was  long  before  the  estates  of  copyholders  were  Progress  of 

the  develop- 

(k)  See  2  Wat.  Cop.  App.  III.,  (n)  See  1  Scriv.  Cop.  422—427, 

4th  ed. ;   Re  Svmrt,  18  Ch.  D.  3rd  ed. ;  Wat.  Cop.  4th  ed.  Vol.  I. 

165.  pp.  62,  n.,  71,  n.,  122,  n.,  372— 

(0  Litt.  8.  74 ;  see  Vinogradoff,  374;    Vol.   XL   p.   214,   n.,   and 

Villainage  in  England,  371  sq.  App.  III.;   Elton,  Custom  and 

(m)   Chiefly    in  the   West  of  Tenant  Right,  pp.  31, 32,  63— 72, 

England.  and  App.  C. 
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inent  of  copy-  secured  to  them  by  clearly  defined  rights,  which  could 
righte?  ^^  enforced  in  the  King's  Courts  (o),  instead  of  by 

custom.  In  the  reign  of  Edward  III.  a  case  occurred 
in  which  the  entry  of  a  lord  on  a  tenant  by  copy  of 
Court  roll  was  adjudged  lawful,  because  the  tenant 
did  not  do  his  services,  by  which  he  broke  the  custom 
of  the  manor  (j?).  This  seems  to  show  that  the  lord 
could  not,  at  that  time,  have  ejected  his  tenant 
without  cause  (5).  In  the  reign  of  Henry  VI.  it  was 
said  that  a  tenant  by  copy  of  Court  roll  should  have 
a  remedy  in  Chancery  against  his  lord  who  ousted 
him(r).  And  in  the  reign  of  Edward  IV.  the  right 
of  the  copyholder  to  enjoy  his  customary  estate,  as 
against  his  lord,  was  struggling  into  definite  recogni- 
tion at  law.  For  Littleton  says  that  the  lord  cannot 
break  the  custom,  by  which  the  copyhold  tenant 
enjoys  his  estate  («),  and  may  in  some  case  be  barred 
by  the  custom  in  an  action  of  trespass  against  him  (t). 
While  other  judges  suggested  that  a  copyholder  might 
have  an  action  of  trespass  against  a  lord  who  unjustly 
deprived  him  of  possession  (u).  These  opinions  ulti- 
mately prevailed  (x). 

As  against  other  persons  than  the  lord,  the  estate 
of  the  copyholder  seems  to  have  been  earlier  secured 
to  him,  as  of  right.  But  he  was  not  protected  by  the 
King's  writ,  for  he  could  only  assert  his  rights  in  the 
lord's  Court  by  proceedings  in  the  nature  of  real 
actions  according  to  the  custom  of  the  manor  (y). 
And  he  could  not  appeal  from  the  judgment  of  the 

(o)  Ante,  p.  9  and  n.  (d).  U)  Sect.  82. 

ip)  Y.   B.   42    Edw.  III.   25,  (w)  Y.  B.  7  Edw.  IV.  18,  pi.  16 ; 

pi.  9.  21  Edw.  IV.  80,  pi.  27. 

(q)  4  Rep.  21  b.  (x)  Go.  Cop.  s.  9;  Bac.  Uses,  20. 

(r)  Fitz.  Abr.  Subpoena,  pi.  21 ;  (y)  See  ante,  p.  428 ;  13  Ric.  II. 

Andrews   v.   Hulse,  4  K.  &   J.  Fitz.  Abr.  Faux  Judgment,  pi.  7 ; 

.392.  Y.  B.  2  Hen.  IV.  12,  pi.  49;  1 

(s)  Litt.  ss.  77  (of  which  the  Hen.  V.  11,  pi.  24;  4  Rep.  21  b; 

latter  half  is  of  doubtful  authen-  Litt.   s.  76 ;   1  Scriv.   Cop.  562 

ticity),  82—84,  137.  sq.  3rd  ed. 
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lord  to  the  King's  Courts  of  law;  but  his  only  remedy 
against  the  false  judgment  of  the  lord  was  in  the 
nature  of  a  petition  in  Chancery  (^).  Copyholders' 
rights  were  finally  secured  in  the  reign  of  Elizabeth, 
when  it  was  decided  (a)  that  a  copyholder  might 
recover  possession  of  his  holding,  from  his  lord  as 
well  as  from  a  stranger,  in  an  action  of  ejectment, 
which  he  could  bring  at  common  law.  For  this 
action  was  in  form  founded  upon  a  lease  for  a  year 
made  by  the  copyholder,  which  was  good  at  common 
law,  and  the  ejectment  of  the  lessee  after  entry  {b). 

Copyhold  estates  thus  acquired  the  essential  quality 
of  ownership;  and,  as  we  have  seen,  ate  now  included . 
in  what  is  called  real  property,  as  well  as  freeholds  (c). 

{a)   See  Fitz.    Abr.  tibi  sup.;  Cop.  682,  3rd  ed. 

Y.  B.  14  Hen.  IV.  34,  pi.  61;  (a)  Meltvich  v.  Luter,  4  Rep. 

4  Rep.    30  b;  PattishuVs  com,  26  a;  see  1  Scriv.  Cop.  663  sg., 

4  Vin.  Abr.  386 ;  Edwards's  case,  3rd  ed. 

Lane,  98;  Ash  v.  Rogle,  1  Vem.  (6)  AntCy  p.  63,  n.  (g). 

367;  Co.  Litt.  60  a;    1   Scriv.  (c)  Ante,  ^.2^. 
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CHAPTER  I. 


OF  ESTATES   IN  COPYHOLDS. 


Estates  in 
copyholds. 

An  estate  at 
wiU. 


The  lord  is 
actually 


With  regard  to  the  estates  which  may  be  holden  in 
copyholds,  in  strict  legal  intendment  a  copyholder  can 
have  but  one  estate ;  and  that  is  an  estate  at  will,  the 
smallest  estate  known  to  the  law,  being  determinable 
at  the  will  of  either  party.  For  though  custom  has 
now  rendered  copyholders  independent  of  the  will  of 
their  lords,  yet  all  copyholds,  properly  so  called,  are 
still  expressly  stated,  in  the  Court  rolls  of  manors,  to 
be  holden  at  the  will  of  the  lord  (a) ;  and,  more  than 
this,  estates  in  copyholds  are  still  liable  to  some  of 
the  incidents  of  a  mere  estate  at  will.  We  have  seen 
that  in  the  thirteenth  century  the  occupants  of  land 
in  villenage,  however  much  they  may  have  been  pro- 
tected from  disturbance  by  force  of  custom,  were 
regarded  by  the  law  of  the  King's  Court  as  mere 
tenants  at  the  will  of  the  freeholder  of  a  manor, 
having  no  independent  right  of  their  own  to  the 
possession  of  their  holdings ;  and  further  that  it  was 
considered  that  the  lord  was  seised  in  his  demesne  of 
all  land  occupied  by  his  tenants  in  villenage  (6).  In 
other  words,  the  lands  held  by  such  tenants,  who 
afterwards  came  to  be  called  copyholders,  still  re- 
mained part  and  parcel  of  the  lord's  manor ;  and  the 
freehold  of  these  lands  still  continued  vested  in  the 
lord.  And  this  is  the  case  at  the  present  day  with 
regard  to  all  copyholds.    The  lord  of  the  manor  is 


(a)   1  Watk.  Cop. 
Scriv.  Cop.  606. 


44,  45 ;  1  (6)  Ante,  p.  426. 
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actually  seised  of  all  the  lands  in  the  possession  of  his  seised  of  all 
copyhold  tenants  (c).    He  has  not  a  mere  incorporeal  la^dTof^his 
seignory   over   these   as   he   has    over  his   freehold  manor, 
tenants,  or  those  who  hold  of  him  lands,  once  part. 
of  the  manor,  but  which  were  anciently  granted  to 
be  held  for  estates  in  fee  simple  by  free  tenure  (d). 
Of  all  the  copyholds  he  is  the  feudal  possessor ;  and 
the  seisin  he  thus  has  is  not  without  its  substantial 
advantages.     The  lord  having  a  legal  estate  in  fee 
simple  in  the  copyhold  lands,  possesses  all  the  rights 
incident  to  such  an  estate  (e),  controlled  only  by  the 
custom  of  the  manor,  which  is  now  the  tenant's  safe- 
guard.    Thus  he  possesses  a  right  to  all  mines  and  The  lord  has  a 
minerals  under  the  lands  (/),  and  also  to  all  timber  Ind  timber. 
growing  on  the  surface,  even  though  planted  by  the 
tenant  ((7).     These    rights,    however,    are    somewhat 
interfered  with  by  the  rights  which  custom  has  given 
to  the  copyhold  tenants;  for  the  lord  cannot  come 
upon   the  lands  to  open  his  mines,   or  to  cut  his 
timber,  without  the  copyholder's  leave.     And  hence 
it  is  that  timber  is  so  seldom  to  be  seen  upon  lands 
subject  to  copyhold  tenure  (fe).     Again,  if  a  copyholder 
should  grant  a  lease  of  his  copyhold  lands,  beyond  Lease  of 
the  term  of  a  year,  without  his  lord's  consent,  such  a  ^^^^  ° 
iease  would  be  a  cause  of  forfeiture  to  the  lord,  unless 
it  were  authorized  by  a  special  custom  of  the  manor  (i). 
For  such  an  act  would  be  imposing  on  the  lord  a 
tenant  of  his  own  lands,  without  the  authority  of 
custom ;  and  custom  alone  is  the  life  of  all  copyhold 

(c)  Watk.   Descents,   61   (59,      "  The  oak  scorns  to  grow  except 
4th  ed.).  on  free  land."    It  is  certain  that 

(d)  AnUt  p.  393.  in  Sussex  and  in  other  parts  of 

(e)  AntCt  p.  64.  England  the  boundaries  of  copy- 
(/)  1  Watk.  Cop.  383  ;  1  Scriv.       holds  may  be  traced  by  the  entire 

Cop.    25,    508.     See  Bowser  v.  absence  of  trees  on  one  side  of  a 

Maclean^  2  De  G.  F.  &  J.  415 ;  line,  and  their  luxuriant  growth 

Eardley  v.   Qranville,  3  Gh.  D.  on  the  other  ;  3rd  Rep.  of  Beal 

826.  Property  Commissioners,  p.  15. 

{g)  1  Watk.  Cop.  332  ;  1  Scriv.  (i)  1  Watk.  Cop.  327  ;  1  Scriv. 

<Jop.  499.  Cop.   544 ;  Doe  d.    Robinson  v. 

[h)  There  is  a  common  proverb,  Bousfieldj  6  Q.  B.  492. 
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Waste. 


Customary 
freeholds. 


The  freehold 
is  in  the  lord. 


assurances  (fc).  So  a  copyholder  cannot  commit  any 
waste  either  voluntary,  by  opening  mines,  cutting 
down  timber  or  pulling  down  buildings,  or  permissive, 
by  neglecting  to  repair.  For  the  land,  with  all  that 
is  under  it  or  on  it,  belongs  to  the  lord :  the  tenant 
has  nothing  but  a  customary  right  to  enjoy  the 
occupation ;  and  if  he  should  in  any  way  exceed  this 
right,  a  cause  of  forfeiture  to  his  lord  would  at  once 
accrue  (Q.  Copyholders  are  thus  placed  in  a  far  less 
advantageous  position  than  freeholders  as  regards  the 
right  of  free  enjoyment  (m). 

A  peculiar  species  of  copyhold  tenure  prevails  in 
the  north  of  England,  and  is  to  be  found  also  in  other 
parts  of  the  kingdom,  particularly  within  manors  of 
the  tenure  of  ancient  demesne  (n) ;  namely,  a  tenure  by 
copy  of  Court  roll,  but  not  expressed  to  be  at  the  will 
of  the  lord.  The  lands  held  by  this  tenure  are  deno- 
minated customary  freeholds.  This  tenure  has  been 
the  subject  of  a  great  deal  of  learned  discussion  (o) ;  but 
the  Courts  of  law  have  now  decided  that  as  to  these 
lands,  as  well  as  pure  copyholds,  the  freehold  is  in 
the   lord,   and  not  in   the   tenant  (^).     Customary 


Lease  of 
copyholds  by 
licence  of  the 
lord. 


{k)  By  the  licence  of  his  lord 
a  copyholder  may  grant  a  lease 
for  any  term  warranted  by  the 
licence.  Such  a  lease  takes  effect 
at  common  law  out  of  the  seisin 
of  the  freeholder  of  the  manor, 
who  cannot,  therefore,  authorize 
a  longer  lease  than  is  warranted 
by  his  own  estate  in  the  manor, 
or  some  power  given  to  him  by  a 
settlement  or  by  statute.  By  the 
Settled  Land  Act,  1882  (stat.  45 
&  46  Vict.  c.  88,  s.  14),  a  tenant 
for  life  under  a  settlement  may 
grant  to  a  tenant  of  copyhold  or 
customary  land,  parcel  of  a  manor 
comprised  in  the  settlement,  a 
licence  to  make  any  such  lease 
of  that  land,  or  of  a  specified 
part  thereof,  as  the  tenant  for 
life  is  by  this  Act  empowered  to 


make  of  freehold  land  (ante^ 
p.  117).  By  the  Copyhold  Act, 
1894,  a  lord  ma}',  notwith- 
standing any  custom  to  the 
contrary,  grant  a  licence  to  a 
tenant  to  alienate  his  ancient 
copyhold  tenement,  or  any  part 
thereof,  by  devise,  sale,  exchange 
or  mortgage  ;  stat.  57  &  58  Vict, 
c.  46  s.  86. 

'  (0  'l  Watk.  Cop.  331 ;  1  Scriv. 
Cop.  626.  See  Doe  d.  Grtibb  v. 
Earl  of  Burlington^  5  B.  &  Ad. 
607. 

(m)  Ante,  pp.  2,  78. 

(n)  Britt.  164  b,  165  a.  See 
ante^  p.  59. 

(o)  2  Scriv.  Cop.  665. 

{p )  Stephenson  v.  HiU,  3  Burr. 
1273 ;  Burrell  v.  Dodd,  3  Bos.  & 
Pul.  378;  Doe  d.  Beay  v.  Hunt- 
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freeholds  afiford  another  instance  of  the  classifying 
action  of  a  general  law  imposed  on  tenures  of  different 
origin  and  history  (q) .  On  manors  of  ancient  demesne, 
customary  tenants,  who  have  not  the  freehold,  appear 
to  be  the  successors  of  former  tenants  in  pure 
villenage;  a  class  found  on  the  ancient  demesne  of 
the  Crown,  as  well  as  those  who  held  by  the  privileged 
villein  tenure  called  villanum  socagium  (r) .  The  tenures 
of  the  North  have  a  history  of  their  own(r7-).  And 
the  so-called  customary  freeholders  of  the  Northern 
counties  appear  to  be  the  successors  of  those  who, 
before  the  union  of  England  and  Scotland,  held  land 
by  doing  services  for  the  protection  of  the  border  («), 
and  to  whom  long  custom  had  secured  an  acknowledged 
tenant-right  in  their  holdings  (t).  On  lands  held  by 
copy  of  Court  roll,  though  not  expressly  at  the  will  of 
the  lord,  the  right  to  mines  and  timber  belongs  to 
the  lord  in  the  same  manner  as  on  other  copyhold 
lands  (?/).  Neither  can  the  tenants  generally  grant 
leases  without  the  lord's  consent  (x).  The  lands  are, 
moreover,  said  to  be  parcel  of  the  manors  of  which 
they  are  held,  denoting  that  in  law  they  belong,  like 
other  copyholds,  to  the  lord  of  the  manor,  and  are 
not  merely  held  of  him,  like  the  estates  of  the  free- 
holders (y).      hi  law,  therefore,  the  estates  of  these 

ington,  4  East,  271 ;  Doe  d.  Cook  Huntington,  4  East,  288;  Brown 

V.  Danversy  7  East,  299  ;  Thomp-  v.  Rawlins,  7  East,  409;  8  R.  R. 

son  V.  Hardinge,  1  C.  B.  940.  652 ;  Manning's  Exch.  Practice, 

(q)  Ante,  pp.  15,  44,  61.  359,  363,  2nd  ed.;  3rd  Rep.  of 

(r)  Ante,    p.    59    &    n.    (m),  Real  Property  Commissioners,  p. 

427;  Bract,  fo.  7,  209  a;  Britt.  20;  Elton,  Custom  and  Tenant 

liv.  8,  ch.  2,  §§  11,  12;  F.  N.  B.  Right,  32  sg.  and  App.  E. 

12, 14 ;  Vinogradoff ,  Vill.  in  Eng.  (u)  3  Burr.  1277,  arguendo ; 

112 — 122.  Doe  d.  Reay  v.  Huntington,  4 

(rr)  See  Maitland,  Northum-  l£,a.st,271, 213;  Brown  w.  Rawlins, 

brian  Tenures,  Eng.  Hist.  Re-  7  East,  409;  8  R.  R.  652;  Duke 

view,  V.  625.  of  Portland  v.  Hill,  L.  R.  2  Eq. 

(«)    See    Nicholson's    Border  .    765. 

Laws,  xxxiii.  and  App.  No.  3.  (x)  Doe  v.  Danvers,  7  East, 

{t)  Co.  Cop.  s.  32;  Moore,  588;  299,  301,  314. 

Champian  v.  Atkinson,  3  Keb.  (y)  Burrell  v.  Dodd,  3  Bos.  & 

«);  Duke  of  Somerset  v.  France,  Pul.  378,  381 ;  Doe  v.  Danvers,  7 

Stra.  664,  657;  Itoc  d.  Reay  v.  East,  320,  321. 
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Freehold  in 
the  tenant. 


Copyholders, 
when  ad- 
mitted, in 
a  similar 
position  to 
freeholders 
having  the 
seisin. 


tenants  cannot,  in  respect  of  their  lords,  be  regarded 
as  any  other  than  estates  at  will,  though  this  is  not 
now  actually  expressed.  If  there  should  be  any 
customary  freeholds  in  which  the  above  charac- 
teristics, or  most  of  them,  do  not  exist,  such  may 
with  good  reason  be  regarded  as  the  actual  freehold 
estates  of  the  tenants.  The  tenants  would  then 
possess  the  rights  of  other  freeholders  in  fee  simple, 
subject  only  to  a  customary  mode  of  alienation.  That- 
such  a  state  of  things  may,  and  in  some  cases  does, 
exist,  is  the  opinion  of  some  very  eminent  lawyers  (z). 
But  a  recurrence  to  first  principles  seems  to  show  that 
the  question,  whether  the  freehold  is  in  the  lord  or  in 
the  tenant,  is  to  be  answered,  not  by  an  appeal  to 
learned  dicta  or  conflicting  decisions,  but  by  ascertain- 
ing in  each  case  whether  the  well-known  rights  of 
freeholders,  such  as  to  cut  timber  and  dig  mines,  are 
vested  in  the  lord  or  in  the  tenant. 

It  appears  then,  that  with  regard  to  the  lord,  a 
copyholder  is  only  a  tenant  at  will.  But  a  copy- 
holder, who  has  been  admitted  tenant  on  the  Court 
rolls  of  a  manor,  stands,  with  respect  to  other  copy- 
holders, in  a  similar  position  to  a  freeholder  who  has 
the  seisin.  The  legal  estate  in  the  copyholds  is  said 
to  be  in  such  a  person  in  the  same  manner  as  the 
legal  estate  of  freeholds  belongs  to  the  person  who  is 
seised.  The  necessary  changes  which  are  constantly 
occurring  of  the  persons  who  from  time  to  time  are 


(e)  Sir  Edward  Coke,  Co.  Litt. 
69  b;  Co.  Cop.  sect.  32,  Tracts, 
p.  68;  Sir  Matthew  Hale,  Co. 
Litt.  69  b,  n.  (1);  Sir  W.  Black- 
stone,  Considerations  on  the 
Question,  &c. ;  Sir  John  Leach, 
Binglmm  v.  WoodgatCy  1  Russ. 
&  My.  32 ;  1  Tamlyn,  138.  Tene- 
ments within  the  limits  of  the 
ancient  borough  of  Kirby-in- 
Kendal,  in  Westmoreland,  appear 
to  be  an  instance;  BusJier,  app., 
Thompson,  resp.,  4  C.  B.  48.    The 


freehold  is  in  the  tenants,  and 
the  customary  mode  of  convey- 
ance has  always  been  by  deed  of 
grant,  or  bargain  and  sale  with- 
out livery  of  seisin,  lease  for  & 
year,  or  inrolment.  Some  of  the 
judges,  however,  seemed  to  doubt 
the  validity  of  such  a  custom. 
See  also  PerrymarCs  case,  5  Rep. 
84;  Passingham,  app.,  Pitty, 
resp.,  17  C.  B.  299;  Wadmore  v. 
Tollar,  6  Times  L.  R.  68. 
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tenants  on  the  rolls,  form  occasionally  a  source  of 
considerable  profit  to  the  lords.  For  by  the  customs 
of  manors,  on  every  change  of  tenancy,  whether  by 
death  or  alienation,  fines  of  more  or  less  amount  Fines. 
become  payable  to  the  lord.  By  the  customs  of  some 
manors  the  fine  payable  was  anciently  arbitrary ;  but 
in  modem  times,  fines,  even  when  arbitrary  by 
custom,  are  restrained  to  two  years'  improved  value 
of  the  land  after  deducting  quit  rents  (a).  Occasionally 
a  fine  is  due  on  the  change  of  the  lord;  but,  in  this 
case,  the  change  must  be  by  the  act  of  God  and  not 
by  any  act  of  the  party  (fc).  The  tenants  on  the  rolls.  Customary 
when  once  admitted,  hold  customary  estates  analogous  g^^g  ^  *°*  °" 
to  the  estates  which  may  be  holden  in  freeholds  (c).  freehold. 
These  estates  of  copyholders  are  only  qua8i  freeholds  ; 
but  as  nearly  as  the  rights  of  the  lord  and  the  custom 
of  each  manor  will  allow,  such  estates  possess  the 
same  incidents  as  the  freehold  estates  of  which  we 
have  already  spoken.  Thus  there  may  be  copyhold  Estate  for 
estates  in  fee  simple,  in  tail,  or  for  life  only;  and 
some  manors  admit  of  no  other  than  life  estates,  the 
lives  being  continually  renewed  as  they  drop(d). 
And  in  those  manors  in  which  estates  of  inheritance 
are  allowed,  a  grant  to  a  man  simply,  without  ex- 
pressly extending  the  benefit  thereof  to  his  heirs,  will 
confer  only  a  customary  estate  for  his  life(e).  But, 
as  the  customs  of  manors  are  very  various,  in  some 
manors  the  words  ''to  him  and  his,"  or  ''to  him  and 
his  assigns,"  or  "to  him  and  his  sequels  in  right,"  will 
create  a  customary  estate  in  fee  simple,  although  the 
word  heirs  (or  the  words  in  fee  simple  after  the  year 
1881)  may  not  be  used  (/). 

The  same  free  and  ample  power  of  alienation,  which  Estate  in  fee 

simple. 

a)  1  Scriv.  Cop.  384.                          (e)  Co.  Cop.  s.  49,  Tr.  p.  114. 
b) ~       "-  - 


6)  1  Watk.  Cop.  285.  See  ante,  pp.  108, 144,  180,  200. 

;c)  See  ante,  p.  430.  (/)   1    Watk.    Cop.    109 ; 

See  ante,  p.  431.  ante,  pp.  144,  200. 
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Estate  tail  in 
copyholds. 


The  Statute 
Dedonis. 


belongs  to  an  estate  in  fee  simple  in  freehold  lands, 
appertains  also  to  the  like  estate  in  copyholds.  The 
liberty  of  alienation  inter  vivos  appears,  as  to  copy- 
holds, to  have  had  little,  if  any,  precedence,  in  point 
of  time,  over  the  liberty  of  alienation  by  will.  Both 
were,  no  doubt,  at  first  secured  merely  by  local 
custom,  which  subsequently  ripened  into  a  right  {g). 

An  estate  tail  in  copyholds  stands  upon  a  peculiar 
footing,  and  has  a  history  of  its  own,  which  we  shall 
now  endeavour  to  give  (ft).  This  estate,  it  will  be 
remembered,  is  an  estate  given  to  a  man  and  the 
heirs  of  his  body.  With  regard  to  freeholds,  we  have 
seen  that,  in  an  early  period  of  our  history,  a  right 
of  alienation  appears  gradually  to  have  grown  up, 
empowering  every  freeholder,  to  whose  estate  there 
was  an  expectant  heir,  to  disinherit  such  heir,  by  gift 
or  sale  of  the  lands.  A  man,  to  whom  lands  had 
been  granted  to  hold  to  him  and  the  heirs  of  his 
body,  was  accordingly  enabled  to  alien  the  moment 
a  child  or  expectant  heir  of  his  body  was  bom  to 
him;  and  this  right  of  alienation  at  last  extended 
to  the  possibility  of  reverter  belonging  to  the  lord,  as 
well  as  to  the  expectancy  of  the  heir  (i) ;  till  at  length 
it  was  so  well  established  as  to  require  an  Act  of 
Parliament  for  its  abolition.  The  Statute  De  donis(k) 
accordingly  restrained  all  alienation  by  tenants  of  lands 
which  had  been  granted  to  themselves  and  the  heirs  of 
their  bodies;  so  that  the  lands  might  not  fail  to  descend 
to  their  issue  after  their  death,  or  to  revert  to  the  donors 
or  their  heirs  if  issue  should  fail.     This  statute  was 


(g)  Litt.  S8.  7»— 84;  Co.  Litt, 
69;  1  Scriv.  Ck)p.  161,  176,  176, 
264,  849;  Vinogradoff,  ViU.  in 
Eng.  166, 172,  173,  371—378. 

(h)  The  attempt  here  made  to 
escplain  the  subject  is  grounded 
on  the  authorities  and  reasoning 
of  Mr.    Serj.  Scriven    (1  Scriv. 


Ck)p.  67  sq.),  Mr.  Watkins 
sets  out  with  right  principles, 
but  seems  strangely  to  stumble  on 
the  wrong  conclusion  (1  Walk. 
Cop.  chap.  4). 

(t)  Ante,  pp.  89,  90. 

(k)  18  Edw.  I.  c.  1;  anU,  p. 
91. 
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passed  avowedly  to  restrain  that  right  of  alienation,  of 
the  prior  existence  of  which  the  statute  itself  is  the  best 
proof.  And  this  right,  in  respect  of  fee  simple  estates, 
i^as  soon  afterwards  acknowledged  and  confirmed  by  the 
Statute  of  Quia  emptores  {I).  But  during  all  this  period,  Tenants  in 
tenants  in  villenage  were  in  a  very  different  state  from  ancienUy  in  a 
the  freeholders,  who  were  the  objects  of  the  above  very  different 
statutes  (m).  Tenants  in  villenage  were  generally  freeholders. 
bound  to  labour  on  their  lord's  demesne,  as  the  con- 
dition of  remaining  in  the  occupation  of  their  holdings ; 
and  they  were  often  in  a  state  of  personal  bondage  (n). 
Copyhold  estates,  however  customary,  were  not  fully 
recognized  as  rights,  when  the  right  of  alienation  was 
established  in  the  case  of  freeholds  (o).  The  right  of 
an  ancestor  to  bind  his  heir  {p),  with  which  right,  as 
we  have  seen  (q),  the  power  to  alienate  freeholds  com- 
menced, never  belonged  to  a  copyholder  (r).  And, 
until  the  year  1833,  copyhold  lands  in  fee  simple 
descended  to  the  customary  heir,  quite  unaffected  by 
any  bond  debts  of  his  ancestor  by  which  the  heir  of 
his  freehold  estates  might  have  been  bound  («).  It 
would  be  absurd,  therefore,  to  suppose  that  the  right 
of  alienation  of  copyhold  estates  arose  in  connexion 
with  the  right  of  freeholders.  The  two  classes  were 
then  quite  distinct.  The  one  were  poor  and  neglected, 
the  other  powerful  and  consequently  protected  (t). 
The  one  were  considered  to  hold  their  tenements  at 
the  will  of  their  lords ;  the  other  maintained  a  right 

(/)  18  Edw.  I.  c.  1.  (r)  Eijlet  v.  Lane  and  Pers, 

{m)  See  ante,  pp.  40,  41,  428—  Cro.  Eliz.  880. 

480.      In  the  preamble  of  the  Is)  4  Rep.  22  a. 

Statute  De  donis,  the  tenants  are  {t)  The    famous   provision    of 

spoken  of  as  feoffees,  and  as  able  Magna  Charta,  c.  29, — "Nullus 

by  deed  and  feoffment  to  bar  their  liber  homo  eapiaturvel  imprisone- 

donors,  showing  that  freeholders  tur    aut   dissesiatur   de    aliquo 

only  were  intended.    And  in  the  libero  tenemento  suo,  <&e.,  nisi 

statute  of  Quia  emptores  freemen  per     legale     judicium     pariiun 

are  expressly  mentioned.  suoriun    vel    per    legem    terras. 

in)  See  an^«,  pp.  428 — 480.  Nulli  vendemus.nulli  negabimus, 

(o)  See  ante,  p.  425.  aut  differemus  rectum  vel  jus- 

(p)  Ante,  p.  261.  ticiam," — whatever    classes    of 

(q)  Ante,  pp.  66 — 68.  persons  it  may  have  been  subse- 
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of  alienation  in  spite  of  them.  The  one  had  no  other 
security  than  was  afforded  by  the  force  of  local  custom ; 
the  other  could  appeal  to  the  laws  of  the  realm. 


Now,  with  regard  to  an  estate  given  to  a  copyholder 
and  the  heirs  of  his  body,  the  lords  of  different  manors 
appear  to  have  acted  differently, — some  of  them  per- 
mitting alienation  on  issue  being  born,  and  others 
forbidding  it  altogether.  And  from  this  difference 
appears  to  have  arisen  the  division  of  manors,  in 
regard  to  estates  tail,  into  two  classes,  namely,  those 
in  which  there  is  no  custom  to  entail,  and  those  in 
which  such  a  custom  exists.  In  manors  in  which 
there  is  no  custom  to  entail,  a  gift  of  copyholds,  to  a 
man  and  the  heirs  of  his  body,  will  give  him  an  estate 
analogous  to  the  fee  simple  conditional  which  a  free- 
holder would  have  acquired  under  such  a  gift  before 
the  passing  of  the  Statute  De  donis  (u).  Before  he  has 
issue,  he  will  not  be  able  to  alien ;  but  after  issue  are 
bom  to  him,  he  may  alienate  at  his  pleasure  (x).  In 
this  case  the  right  of  alienation  appears  to  be  of  a  very 
Inowed!^^^^^  ancient  origin,  having  arisen  from  the  liberality  of  the 
lord  in  permitting  his  tenants  to  stand  on  the  same 
footing  in  this  respect  as  freeholders  then  stood. 


As  to  manors 
where  there 
is  no  custom 
to  entail. 


Alienation 


When  aliena- 
tion was 
not  allowed. 


A  custom  to 
entail  was 
established. 


But,  as  to  those  manors  in  which  the  alienation  of 
the  estate  in  question  was  not  allowed,  the  history- 
appears  somewhat  different.  The  estate,  being  inalien- 
able, descended,  of  course,  from  father  to  son,  according 
to  the  customary  line  of  descent.  A  perpetual  entail 
was  thus  set  up,  and  a  custom  to  entail  established 
in  the  manor.  But  in  process  of  time  the  original 
strictness  of  the  lord  defeated  his  own  end.    For  the 


quently  construed  to  include — 
plainly  points  to  a  distinction 
then  existing  between  free  and 
not  free.  Why  else  should  the 
word  liber  have  been  used  at  all? 


(u)  Ante,  pp.  89,  90 ;  Doe  d. 
Blesard  v.  Simpaon,  4  New  Cases, 
833 ;  3  Man.  &  Or.  929. 

(x)  Doe  d.  Spencer  v.  Clarl;  5 
B.  &  A.  458 ;  24  R.  R.  257. 
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evils  of  such  an  entail,  which  had  been  felt  as  to 
freeholds  after  the  passing  of  the  Statute  De  donis  (3/), 
became  felt  also  as  to  copyholds  (2:).  And,  as  the 
copyholder  advanced  in  importance,  different  devices 
were  resorted  to  for  the  purpose  of  effecting  a  bar 
to  the  entail ;  and  in  different  manors,  different  means 
-were  held  sufficient  for  this  purpose.  In  some,  a 
customary  recovery  was  suffered,  in  analogy  to  the  Customary 

^^  r©cov6rv 

common  recovery,  by  which  an  entail  of  freeholds 
bad  been  cut  off  (a).  In  others,  the  same  effect  was 
produced  by  a  preconcerted  forfeiture  of  the  lands  by  Forfeiture 
the  tenant,  followed  by  a  re-grant  from  the  lord  of  an  *°  ^®g'*^  • 
estate  in  fee  simple.  And  in  others,  a  conveyance  by 
surrender,  the  ordinary  means,  became  sufficient  for 
the  purpose;  and  the  presumption  was,  that  a  sur- 
render would  bar  the  estate  tail  until  a  contrary  custom 
was  shownQ  (b).  Thus  it  happened  that  in  all  manors, 
in  which  there  existed  a  custom  to  entail,  a  right  grew 
up,  empowering  the  tenant  in  tail,  by  some  means 
or  other,  at  once  to  alienate  the  lands.  He  thus 
ultimately  became  placed  in  a  better  position  than  the 
tenant  to  him  and  the  heirs  of  his  body  in  a  manor 
where  alienation  was  originally  permitted.  For,  such 
a  tenant  can  now  only  alienate  after  he  has  had  issue. 
But  a  tenant  in  tail,  where  the  custom  to  entail  exists, 
need  not  wait  for  any  issue,  but  may  at  once  destroy 
the  fetters  by  which  his  estate  has  been  attempted  to 
be  bound. 

The  beneficial  enactment  before  referred  to  (c),  by 
which  fines  and  common  recoveries  of  freeholds  were 
abolished,  also  contains  provisions  applicable  to  entails 
of  copyholds.    Instead  of  the  cumbrous  machinery  of  ?°**^®,  ^^^ 
a  customary  recovery  or  of  a  forfeiture  and  re-grant,  surrender. 
it  substitutes,  in  every  case,  a  simple  conveyance  by 

[y)  Ante,  p.  91.  (6)  Ooold  v.  White,  Kay,  683. 

\2)  1  Scriv.  Cop.  70.  (c)  Stat.  8  <fc  4  Will.  IV.  c.  74, 

[a)  Ante,  p.  95.  ante,  p.  96. 
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surrender  (rf),  the  ordinary  means  for  conveying  a 
customary  estate  in  fee  simple.  When  the  estate  tail 
is  in  remainder,  the  necessary  consent  of  the  pro- 
tector (e)  may  be  given,  either  by  deed,  to  be  entered 
on  the  Court  rolls  of  the  manor  (/),  or  by  the 
concurrence  of  the  protector  in  the  surrender,  in  which 
case  the  memorandum  or  entry  of  the  surrender  must 
expressly  state  that  such  consent  has  been  given  (g). 

Estate ^Mr  It  will  be  remembered  that,  anciently,  if  A.,  a  free- 

Tn  copyholds,  holder  for  life,  granted  his  land  to  B.  simply,  without 
mentioning  his  heirs,  and  B.  died  first,  the  first  person 
who  entered  after  the  decease  of  B.  might  lawfully  hold 
the  lands  during  the  residue  of  the  life  of  A.  (h).  And 
this  general  occupancy  was  abolished  by  the  Statute 
of  Frauds.  But  copyhold  lands  were  never  subject  to 
any  such  law  (t).  For  the  seisin  or  feudal  possession 
of  all  such  lands  belongs,  as  we  have  seen  (A:),  to  the 
lord  of  the  manor,  subject  to  the  customary  rights  of 
occupation  belonging  to  his  tenants.  In  the  case  of 
copyholds,  therefore,  the  lord  of  the  manor  after  the 
decease  of  B.  would,  until  lately,  have  been  entitled  to 
hold  the  lands  during  the  residue  of  A.'s  life ;  and  the 
Statute  of  Frauds  had  no  application  to  such  a  case  (0- 
But  istow,  by  the  Wills  Act  of  1837  (m),  the  testamentary 
power  is  extended  to  copyhold  or  customary  estates 
jmr  autre  vie  (;i) ;  and  the  same  provision,  as  to  the 
application  of  the  estate  by  the  executors  or  adminis- 
trators of  the  grantee,  as  is  contained  with  reference 
to  freeholds  (o),  is  extended  also  to  customary  and 
copyhold  estates  {p).     The  grant  of  an  estate  pur  autre 

Id)  Sect.  60.  (Z)  1   Scriv.  Cop.  63.  108 ;    1 

(e)  See  ante,  p.  100.  Watk.  Cop.  302. 


'/)  Sect.  51.  (m)  Stat.  7  WUl.  IV.  &  1  Vict 

(g)  Sect.  62.  c.  26. 
(h)  Ante,  p.  129.  (»)  Sect.  8. 

(i)  Doe  d.  Foster  v.  Scott,  4  B.  (o)  Ante,  p.  130. 

&  C.  706 ;  7  Dow.  &  Ryl.  190.  (p)  Sect.  6. 

(k)  Ante,  p.  436. 


for  debt. 
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vie  in  copyholds  may,  however,  be  extended,  by  express 
-words,  to  the  heirs  of  the  grantee  (^)«  And  in  this 
event  the  heir  will,  in  ease  of  intestacy,  be  entitled  to 
hold  during  the  residue  of  the  life  of  the  cestui  qus  viey 
subject  to  the  debts  of  his  ancestor  the  grantee  (r). 

Until  the  year  1888,  copyhold  lands  were  not  liable  Alienation 
to  be  taken  to  satisfy  the  tenant's  debts  («),  except  in 
the  event  of  his  bankruptcy,  to  which  traders  only 
were  then  liable  if).  And  the  Crown  had  no  further 
privilege  than  any  other  creditor  (w).  But  in  1888 
customaryhold  and  copyhold  estates  in  fee  simple 
were  made  assets  for  the  payment  of  all  the  debts  of 
the  deceased  tenant,  as  well  as  his  freeholds  {x).  Still 
copyholds  could  not  be  taken  in  execution  of  a 
judgment  against  the  tenant  until  1888 ;  when  the 
Judgments  Act  of  that  year  enabled  the  sheriff  to 
deliver  execution,  under  the  writ  of  elegit^  of  lands  of 
copyhold  or  customary  tenure,  as  well  as  of  freehold 
lands  (y).  By  the  same  Act  judgments  were  made  a 
charge  on  the  debtor's  lands  of  copyhold  or  customary 
tenure  {z) ;  though  not  as  against  purchasers,  unless 
duly  registered  (a).  But  purchasers  of  copyholds, 
without  notice  of  any  judgment  affecting  them,  appear 
to  be  protected  by  the  clause  in  a  subsequent  Act  (6), 
which  provides  that,  as  to  purchasers  without  notice, 
no  judgment  shall  bind  any  lands  otherwise  than  it 
would  have  bound  such  purchasers  under  the  old  law. 
And  the  Acts  of  1860,  1864  and  1888,  which  further 

(g)  1  Scriv.  Cop.  64  ;  1  Watk.  ante,  pp.  264,  392.     Before  this 

Cop.  308.  Act,  copyholds  were  not  assets 

{r)  Stat.  7  Will.  IV.  &  1  Vict.  even  for  payment  of  debts,  in 

c.  26,  s.  6.  which  the    heir  was   expressly 

(s)  4  Rep.  22  a ;  1  Watk.  Cop.  bound ;  4  Bep.  22  a. 

140;  1  Scriv.  Cop.  60.  (y)  Stat.  1  <fc  2  Vict.  c.  110, 

(t)  Ante,  pp.  28,  n.  (ar),  260.  s.  11 ;  ante,  p.  263. 

(u)  Owen,  87 ;  7  Mod.  38,  case  (z)  Sect.  18. 

48 ;  k  V.  Budd,  Parker,  192, 196 ;  la)  Ante,  pp.  263,  264. 

Manning's  Exchequer  Practice,  (6)  Stat.  2  &  8  Vict.  c.  11,  s.  6 

42,  2nd  ed.  ante,  p.  264. 

(x)  Stat.  3  &  4  WiU.  IV.  c.  104 ; 
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Bankruptcy. 


Trustee  for 
creditors 
need  not  be 
admitted. 


Estates  tail. 


Descent  of  an 
estate  in  fee 
simple  in 
copyholds. 


redaced  the  lien  of  judgments,  and  of  which  an  account 
has  been  given  in  the  chapter  on  Creditors'  Rights, 
apply  to  copyholds  as  well  as  freeholds  (c).  Copyholds 
now  vest  in  the  trustee  for  the  creditors  on  the 
bankruptcy  of  the  tenant  (d).  But  where  any  part 
of  the  property  of  the  bankrupt  is  of  copyhold  or 
customary  tenure,  or  is  any  Uke  property  passing  by 
surrender  and  admittance  or  in  any  similar  manner, 
the  trustee  is  not  compellable  to  be  admitted  to  the 
property,  but  may  deal  with  the  same  in  the  same 
manner  as  if  it  had  been  capable  of  being  and  had 
been  duly  surrendered  or  otherwise  conveyed  to  such 
uses  as  the  trustee  may  appoint ;  and  any  appointee 
of  the  trustee  shall  he  admitted  or  otherwise  invested 
with  the  property  accordingly  (e).  Estates  tail  and 
for  life  in  copyholds  are  now  liable  to  alienation  for 
the  judgment  debts  or  on  the  bankruptcy  of  the  tenant 
to  the  same  extent  as  like  estates  in  freeholds  (/). 

The  descent  of  an  estate  in  fee  simple  in  copyholds 
is  governed  by  the  custom  of  descent  which  may 
happen  to  prevail  in  the  manor ;  but,  subject  to  any 
such  custom,  the  provisions  contained  in  the  Inherit- 
ance Act,  18SS(g),  apply  to  copyhold  as  well  as 
freehold  hereditaments,  whatever  be  the  customary 
course  of  their  descent  (A).  As,  in  the  case  of  freeholds, 
the  lands  of  a  person  dying  intestate  descend  at  once 
to  his  heir  (i),  so  the  heir  of  a  copyholder  becomes, 
immediately  on  the  decease  of  his  ancestor,  tenant  of 
the  lands,  and  may  exercise  any  act  of  ownership  before 
the  ceremony  of  his  admittance  has  taken  place  (A-). 


(c)  Ante,  pp.  264—267. 

(d^  Stat.  46  &  47  Vict.  c.  62, 
88.  20, 168. 

(e)  Stat.  46  <fc  47  Vict.  c.  62, 
8.  60,  8ub-8.  4.  The  former 
enactments  relating  to  this  sub> 
ject  were  stats.  12  &  18  Vict.  c. 
106,  s.  209 ;  24  &  26  Vict.  c.  134, 8. 
114  ;  and  32  &  33  Vict.  c.  71,  s.  22. 


(/)  Ante,  pp.  26S— 270. 

(g)  Stat.  3  &  4  Will.  IV.  c.  106. 

ih)  See  Be  Smart,  18  Ch.  D.  166. 

(i)  AnU,  p.  83. 

(k)  1  Scriv.  Cop.  357;  Right 
d.  Taylor  v.  Banks,  3  B.  &  Ad. 
664  ;  King  v.  Turner,  1  My.  &K. 
466;  Doe  d.  Perry  v.  Wilson,  6 
A.  &  E.  321. 
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But  as  between  himself  and  the  lord,  he  is  not  com- 
pletely a  tenant  till  he  has  been  admitted. 

The  tenure  of  an  estate  in  fee  simple  in  copyholds  Tenure. 
involves,  like  the  tenure  of  freeholds,  an  oath  of  fealty  Fealty. 
from  the  tenant  (0,  together  with  suit  to  the  customary  Suit  of  CJourt. 
Court  of  the  manor.    Escheat  to  the  lord  on  failure  Escheat. 
of  heirs  is  also  an  incident  of  copyhold  tenure.    And 
before  the  abolition  of  forfeiture    for    treason   and 
felony  (m)  the  lord  of  a  copyholder  had  the  advantage 
over  the  lord  of  a  freeholder  in  this  respect,  that,  whilst 
freehold  lands  in  fee  simple  were  forfeited  to  the  Crown 
by  the  treason  of  the  tenant,  the  copyholds  of  a  traitor 
escheated  to  the  lord  of  the  manor  of  which  they  were 
held  (n).     Bents  (o)  also  of  small  amount  are  not  un-  Bent. 
frequent  incidents  of  the  tenure  of  copyhold  estates. 
And  reliefs  (p )  may,  by  special  custom,  be  payable  by  Relief, 
the  heir  (q).    The  other  incidents  of  copyhold  tenure 
depend  on  the  customs  of  each  particular  manor ;  for 
this  tenure,  as  we  have  seen  (r),  escaped  the  destruction 
in  which  the  tenures  of  all  freehold  lands  (except  free 
and  common  socage,  and  frankalmoign)  were  involved 
by  the  Act  of  12  Car.  II.  c.  24.     When  a  copyholder 
in  fee  aliens  his  land  to  another  in  tail  or  for  life,  the 
latter  does  not  hold  of  him,  as  he  would  in  the  case  of 
freeholds  («),  but  of  the  lord  (0- 

A  curious  incident  to  be  met  with  in  the  tenure  of 
some  copyhold  estates  is  the  right  of  the  lord,  on  the 
death  of  a  tenant,  to  seize  the  tenant's  best  beast,  or 
other  chattel,  under  the  name  of  a  heriot  (u).    Heriots  Henots. 


(A  2  Scriv.   Cop.  732;  Vino-  cited,  ante,  p.  54,  n.  (r). 
gradoff.  Villainage,  164.  {p )  Ante,  pp.  46,  60, 64 ;  Vii 

(m)  See  ante,  p.  66.  gradoff,  Vill.  in  Eng.  162. 

(n)  Lord  Comwallis's  case,  2  (q)  1  Scriv.  Cop.  436. 

Ventr.  38;  1  Watk.  Cop.  840 ;  1  M  Ante,  p.  63. 

Scriv.  Cop.  662.  h)  Ante,  pp.  106, 110. 

(o)  Bent  incident  to  copyhold  h)  Litt.  s.  74 ;  ante,  p.  431. 

tenure  may  be  redeemed  oreztin-  (u)  1  Scriv.  Cop.  437  sq. 

guished  under  the  enactments 
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were  English  institutions  before  the  Norman  Conquest. 
The  heriot,  properly  so  called,  was  a  tribute  of  war- 
horses,  weapons  and  armour,  varying  in  quantity 
according  to  the  degree,  which  became  due  to  the 
king  on  the  death  of  an  eorl  or  a  thegn  (x).  Its  origin 
is  traced  to  the  horse  and  arms  with  which  the  Ger- 
man princeps  supplied  each  of  his  comites,  and  which 
reverted  to  him  on  the  death  of  the  comes  (y).  When 
the  law  of  feudal  tenure  by  military  service  had  grown 
up  in  England  after  the  Norman  Conquest,  these  heriots 
were  generally  superseded  by  reliefs  (^),  and  so  became 
obsolete.  The  heriots,  which  are  now  connected  with 
copyhold  tenure,  have  a  different  origin.  Before  the 
Norman  Conquest,  it  appears  to  have  been  the  custom 
in  many  places  that  the  freeholder  of  land,  who  took  a 
man  to  work  on  his  demesne  as  his  tenant  in  villenage, 
should  furnish  him  with  oxen,  a  cow,  sheep  and  imple- 
ments of  husbandry,  as  his  farming  outfit.  These 
remained  the  property  of  the  freeholder,  and  reverted 
to  him  on  the  tenant's  death  (a) ;  but  were  usually 
transferred  to  the  new  tenant  along  with  the  holding. 
As  time  went  on,  it  became  an  established  custom 
that  the  tenant's  heir  should  succeed  to  his  deceased 
ancestor's  holding,  and  that  the  landlord  should  not 
take  into  his  own  hands  all  the  deceased  tenant's 
cattle  and  stock,  but  should  only  take  the  best  beast 
or  some  other  chattel.  The  chattel,  which  the  lord 
was  accustomed  to  take  for  himself  on  the  death  of 
his  tenant  in  villenage,  seems  to  have  acquired  the 
name  of  heriot,  by  analogy  to  the  heriot  properly  so 

(x)  Kemble,  Saxons  in  Eng-  p.  261, 2nd  ed. ;  Freeman,  Norm, 

land,   Vol.  I.  p.   178;  Vol,  II.  Conq.    Vol.   V.    pp.   379.    967; 

p.  98;  1  Stubbs,  Const.  Hist.  P.  &  M..».Hist.  Eng.  Law,  i. 
200,  note,  2nd  ed.    See  Stubbs, 


Select  Charters,  74,  91.  (a)    See   Rectitudine^    Singti- 

(y)  Tacitus,  Germania,  c.  14;  torumP^rsomirum,  Ancient  Laws 

see  Maine,  Early  Law  and  Gus-  and  Institutes  of  England,  186 ; 

torn,    pp.   84&— 348 ;  1  Stubbs,  Seebohm,  Eng.  Vill.  Gomm.  132, 

Const.  Hist.  24,  2nd  ed.  138,  see  also  p.  61. 
(z)  1  Stubbs,  Const.  Hist.  §  96, 
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called  (b).  And  to  the  taking  of  this  so-called  heriot, 
the  lord's  right  in  the  tenant's  chattels  was  at  last 
restricted  (c).  In  this  way  the  heriot  became  an 
incident  of  tenure  in  villenage,  and  it  remained  an 
incident  of  copyhold  tenure  (d).  The  right  of  the  lord 
is  now  confined  to  such  a  chattel  as  the  custom  of  the 
manor,  grown  into  a  law,  will  enable  him  to  take  (e). 
The  kind  of  chattel  which  may  be  taken  for  a  heriot 
varies  in  different  manors.  And  in  some  cases  the 
heriot  consists  merely  of  a  money  payment. 


All  kinds  of  estates  in  copyholds,  as  well  as  in  free- 
holds, may  be  held  in  joint  tenancy  or  in  common : 
and  an  illustration  of  the  unity  of  a  joint  tenancy 
occurs  in  the  fact,  that  the  admission,  on  the  court 
rolls  of  a  manor,  of  one  joint  tenant,  is  the  admission 
of  all  his  companions ;  and  on  the  decease  of  any  of 
them  the  survivors  or  survivor,  as  they  take  no  new 
estate,  require  no  new  admittance  (/).  The  jurisdic- 
tion of  the  Court  of  Chancery  in  enforcing  partitions 
between  joint  tenanlfs  and  tenants  in  common  did 


Joint  tenancy 
and  in 
common. 


(6)  Kemble,  Saxons  in  Eng- 
land. Vol.  I.  p.  178;  Vol.  n. 
p.  98 ;  VinogradofE,  Vill.  in  Eng. 
169—162 ;  P.  &  M.  Hist.  Eng. 
Law,  i.  297,  298. 

(c)  S«e  Laws  of  Cnut,  c.  71 ; 
Stubbs,  Select  Charters,  p.  74, 
2nd  edl ;  Glanv.  vii.  5 ;  Bract, 
fo.  60,  86  a ;  Britt.  lib.  8,  c.  v, 
§  5,  fo.  178 ;  Fleta,  lib.  2,  c.  Ivii. 

(d)  Sometimes  a  heriot  is  due 
on  the  death  of  a  freeholding 
tenant  of  a  manor,  either  as  rent 
service,  or  by  virtue  of  an  imme- 
morial custom,  •Heriot  service 
is  when  a  heriot  has  been  reserved 
as  an  incident  of  the  tenure  of  an 
estate  in  fee  simple  gfanted  in 
free  tenure  before  stat.  18  Edw.  L 
c.  1.  Such  a  reservation  would 
seem  to  point  to  the  grant  of  an 
estate  of  freehold  upon  the 
enfranchisement  of  a  holding  in 
viUenage.  When  a  heriot  is  due 
from  a   freeholder   by   custom 

W.R.P. 


(called  heriot  custom),  the  fact  Heriot 
also  seems  to  point  to  a  heriot,  custom, 
yielded  by  a  former  tenant  in 
villenage,  which  has  remained 
the  lord's  customary  due  after 
the  enfranchisement  of  the 
holding.  See  ante^  pp.  48,  49, 
425,  and  note  (c) ;  1  Scriv.  Cop. 
487  sq.f  drd  ed. ;  Williams  on 
Seisin,  App.  A.  By  the  custom 
of  the  manor  of  South  Tawton, 
otherwise  Itton,  in  the  county 
of  Devon,  heriots  are  still  due 
from  the  freeholders  of  the 
manor;  Dartterell  v.  Protheroe,  •  Heriot 
10  Q.  B.  20 ;  and  in  Sussex  and  service, 
some  parts  of  Surrey  heriots  from 
freeholders  are  not  unfrequent. 
See  Lord  Zouche  v.  DalhiaCy 
L.  R.  10  Ex.  172 ;  Harrison  v. 
Powelly  10  Times  L.  R.  271. 

(e)  2  Watk.  Cop.  129;  see 
Western  v.  Bailey,  1896,  2  Q.  B. 
234. 

(/)  1  Watk.  Cop.  272,  277. 

G  O 
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not  formerly  extend  to  copyhold  lands  (</)•  But  by 
the  Copyhold  Act  of  1841  (h)  this  jurisdiction  was 
extended  to  the  partition  of  copyholds  as  well  as 
freeholds. 


Enfranchise- 
ment of 
copyholds. 


Compulsory 
enfranchise- 
ment. 


If  the  fee  simple  of  a  copyhold  tenement  be  con- 
veyed by  the  lord  to  the  tenant,  the  copyhold  tenure, 
with  all  its  incidents,  is  for  ever  extinguished  (0- 
When  a  manor,  of  which  lands  were  held  by  copy, 
was  included  in  a  settlement,  it  was  usual  to  give 
to  any  tenant  for  life  thereunder,  a  power,  operating 
under  the  Statute  of  Uses  (k),  to  convey  the  fee  simple 
so  as  to  enfranchise  any  such  lands  (/).  And  the 
Settled  Land  Act,  1882,  now  empowers  the  tenant 
for  life  of  a  manor  to  sell  and  convey  the  freehold 
and  inheritance  of  any  copyhold  or  customary  land, 
parcel  of  the  manor,  either  with  or  without  the' 
mines  and  minerals  thereunder,  so  as  to  effect  an 
enfranchisement  (771)  •-  ^  such  cases  the  terms  of  the 
enfranchisement  are  of  course  a  matter  of  agreement 
between  the  parties.  But  by  the  Copyhold  Act, 
1852  (w),  now  replaced  by  the  Copyhold  Act,  1894  (o), 
the  enfranchisement  of  copyholds  {p)  has  been  made 


(g)  Jope  V.  Morsheadf  6  Beav. 
213. 

(h)  Stat.  4  &  6  Vict.  c.  85, 
s.  85,  now  replaced  by  57  &  58 
Vict.  c.  46,  8.  87. 

(i)  1  Watk.  Cop.  362 ;  1  Scriv. 
Cop.  653.  Deeds  of  enfranchise- 
ment of  copyholds  in  Middlesex 
or  Yorkshire  must  be  duly  regis- 
tered ;  R.  V.  Registrar  for  Middle- 
sex, 21  Q.  B.  D.  565;  ante,  p. 
208. 

(k)  Ante,  pp.  366—370. 

(I)  The  Copyhold  Act.  1841, 
now  replaced  in  this  respect  by 
the  Copyhold  Act,  1894,  Pt.  II., 
afforded  fa^^ilities  for  enfran- 
chisement where  the  lord  or 
tenant  was  not  entitled  to  the 
whole  estate  in  the  manor  or 
the  land ;  stat.  4  &  5  Vict.  c.  36, 


ss.  56  sq. ;  amended  by  6  &  7 
Vict.  c.  28;  7  &  8  Vict.  c.  55. 
ss.  4, 5 ;  and  replaced  by  57  &  58 
Vict.  c.  46,  ss.  14—20. 

(w)  Stat.  45  &  46  Vict.  c.  38, 
ss.  3,  20 ;  see  ant^,  pp.  119—122. 

(n)  Stat.  15  &  16  Vict.  c.  51, 
amended  by  21  &  22  Vict.  c.  94  ; 
50  &  51  Vict.  c.  73.  ^v. 

(o)  Stat.  57  &  58  Vict,  c,  46. 

(p)  The  provisions  of  the  Acts 
as  to  compulsory  enfranchise- 
ment do  not  extend  to  copyholds 
for  lives  or  years,  where  the 
tenant  has  no' right  of  renewal 
(ante,  p.  431),  or  to  manors  in 
which  the  Crown  has  any  estate 
or  interest ;  stat.  67  &  58  Vict, 
c.  46,  s.  96,  replacing  15  &  16 
Vict.  c.  61,  s.  48. 
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compulsory  at  the  instance  either  of  the  lord  or  the 
tenant.  Under  the  present  Act,  the  compensation 
payable  to  the  lord  is  ascertained  by  valuation,  if 
the  parties  cannot  agree  thereon  (g).  And  if  the 
enfranchisement  be  at  the  instance  of  the  lord,  or 
the  compensation  amount  to  more  than  one  year's 
improved  value  of  the  land,  the  compensation  shall, 
unless  the  parties  otherwise  agree  or  the  tenant 
desires  to  pay  a  gross  sum,  be  an  annual  rent-charge 
of  four  per  cent,  of  the  amount  of  the  compensation 
to  issue  out  of  the  enfranchised  land :  otherwise  the 
compensation  shall  be  paid  in  a  gross  sum  before  the 
completion  of  the  enfranchisement  (r).  Provision  is 
made  for  charging  the  enfranchised  lands  with  the 
cost  of  enfranchisement  («).  Enfranchisement  under 
this  Act  is  effected  by  an  award  of  the  Board  of 
Agriculture  (t),  and  makes  the  land  to  be  of  freehold 
tenure,  irrespective  of  the  validity  of  the  lord  s 
title  (m).  Such  enfranchisement,  however,  does  not 
•affect  the  rights  of  the  parties  in  the  mines  or 
minerals  under  the  land,  without  their  consent  (x) ; 
it  does  not  deprive  the  tenant  of  any  commonable 
right  to  which  he  was  entitled  in  respect  of  the 
enfranchised  land  {y) ;  and  the  lord  is  to  be  entitled, 
in  case  of  an  escheat,  to  the  same  right  as  he  would 
have  had  if  the  land  had  not  been  enfranchised  (z). 

{q)  Stat.  67  &  68  Vict.  c.  46,  Vict.  c.  61,  a.  48;  21  A  22  Vict. 

68.  6—7.  c.  94,  s.  14. 

(r)  Sect.  8.  (y)  Stat.  67  &  68  Vict.  c.  46, 

(8)  Sect.  86,  replacing  16  &  16  s.  22,  replacing  16  &  16  Vict. 

Vict.  c.  61,  8.  82 ;  21  &  22  Vict.  c.  61,  s.  46. 
c.  94,  88.  21  sg. ;  50  &  51  Vict.  {e)  Stat.  67  &  68  Vict.  c.  46, 

c.  73,  8.  28.  8.   21   (1  b),  replacing  60  &  61 

{t)  Stat.  67  &  58  Vict.  c.  46,  Vict.   c.  73,  ss.   4,  6.    Enfran- 

8.   10,  replacing  21  &  22  Vict.  chisement  by  ordinary  convey- 

c.  94,  8. 10 ;  62  &  53  Vict.  c.  30,  ance  of  the  fee  simple  from  the 

8.  2.  lord  to  the  tenant  cau8e8  the 

(u)  See  Stat.  67   &   68  Vict.  tenant  to  hold  the  land  of  the 

c.  46,  88.  21,  26  (3,  4),  38,  61 ;  lord  of  whom  the  enfranchising 

and  Kerr  v.  Pawsoitj  26  Beav.  lord  held  it-  before  ;  antef  p.  39 ; 

394,  decided  on  the  former  Act.  Elton  on  Copyholds,  289. 


{x)  Sect.  23,  replacing  16  &  16 


oq2 
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The  Act  also  provides  for  the  extinguishment,  at  the 
instance  of  either  lord  or  tenant,  of  any  heriot,  quit 
rent,  free  rent,  or  other  manorial  incident  whatsoever 
affecting  any  land,  freehold  as  well  as  copyhold  (a). 

(a)  Stats.  57  k  58  Vict.  o.  46,  repealed  by  and  not  re-enacted 

88.  2,  94,  replacing  50  &  51  Vict.  in  the  Copyhold  Act,  1894.  for 

c.  73,  8.  7 ;  21  &  22  Vict.  c.  94,  the  commutation  of  the  lord's 

8.  7 ;  15  &  16  Vict.  o.  51,  s.  27.  manorial  rights  over  his  copy- 

The    Copyhold    Act,  1841,  con-  holds, 
tained    provisions,  which   were 
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CHAPTER  II. 

OF  THE  ALIENATION   OF   COPYHOLDS. 

The  mode  in  which  the  alienation  of  copyholds  is  at 
present  effected,  so  far  at  least  as  relates  to  transactions 
inter  vivos,  still  retains  much  of  the  simplicity,  as  well 
as  the  inconvenience,  of  the  original  method  in  which 
the  alienation  of  these  lands  was  first  allowed  to  take 
place.     The  copyholder  surrenders  the  land  into  the 
hands  of  his  lord,  who  thereupon  admits  the  alienee. 
For  the  purpose  of  effecting  these  admissions,  and  of  Customary 
informing  the  lord  of  the  different  events  happening    °^  ' 
within  his  manor,  as  well  as  for  settling  disputes,  it 
was  formerly  necessary  that  his  customary  Court,  to 
which  all  the  copyholders  were  suitors,  should  from 
time  to  time  be  held.     The  copyholders  present  at 
this  Court  were  called  the  homage;  a  word  equally  Homage, 
used  to  denote  the  body  of  freeholders  present  at  a 
Court  Baron  (a).     In  order  to  form  a  Court,  it  was 
formerly  necessary  that    two    copyholders    at  least 
should  be  present  (6).     But,  in   modern  times,   the  Courts  may 
holding  of  Courts  having  degenerated  into  little  more  ^thout  the^^ 
than  an  inconvenient  formality,  it  has  been  provided  presence  of 

auv  coDV" 

by  the  Copyhold  Acts,  1841  and  1894,  that  Customary  holder. 
Courts  may  be  holden  without  the  presence  of  any 
■copyholder ;  but  no  proclamation  made  at  any  such 
Courts  shall  affect  the  right  or  interest  of  any  person 
not  present,  unless  notice  thereof  shall  be  duly  served 
on  him  within  one  month  (c).     But  where,  by  the 

(o)  Ante,  pp.  427, 429  ;  1  Scriv.  (c)  Stat.  4  &  6  Vict.  c.   36, 

Cop.  7.  8.  86,  now  replaced  by  67  &  68 

(6)  1  Scriv.  Cop.  289.  Vict.  c.  46,  s.  82. 
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Court  rolls. 
Steward. 


custom  of  any  manor,  the  lord  is  authorized,  with 
the  consent  of  the  homage,  to  grant  any  common  or 
waste  lands  of  the  manor,  the  Court  must  be  duly 
summoned  and  holden  as  before  (d).  No  Court  can 
lawfully  be  held  out  of  the  manor;  but  by  imme- 
morial custom,  Courts  for  several  manors  may  be  held 
together  within  one  of  them(e).  In  order  that  the 
transactions  at  the  Customary  Court  may  be  pre- 
served, a  book  is  provided,  in  which  a  correct  account 
of  all  the  proceedings  is  entered  by  a  person  duly 
authorized.  This  book,  or  a  series  of  them,  forms 
the  court  rolls  of  the  manor.  The  person  who  makes 
the  entries  is  the  steward;  and  the  court  rolls  are 
kept  by  him,  but  subject  to  the  right  of  the  tenants 
to  inspect  them  (/).  This  officer  also  usually  presides 
at  the  Court  of  the  manor. 


Grants.  Before  adverting  to  alienation  by  surrender  and 

admittance,  it  will  be  proper  to  mention,  that,  when- 
ever any  lands,  which  have  been  demisable  time  out 
of  mind  by  copy  of  court  roll,  fall  into  the  hands  of 
the  lord,  he  is  at  liberty  to  grant  them  to  be  held  by 
copy  at  his  will,  according  to  the  custom  of  the  manor, 
under  the  usual  services  ((7).  These  grants  may  be 
made  by  the  lord  for  the  time  being,  whatever  be  the 
extent  of  his  interest  (h),  so  only  that  it  be  lawful :  for 
instance,  by  a  tenant  for  a  term  of  life  or  years.  But 
if  the  lord  instead  of  granting  the  lands  by  copy, 
should  once  make  any  conveyance  of  them  at  the 
common  law,  though  it  were  only  a  lease  for  years,  his 
power  to  grant  by  copy  would  for  ever  be  destroyed  (t). 
The  steward,  or  his  deputy,  if  duly  authorized  so  to 


{d)  Stats.  4  &  5  Vict.  c.  35, 
8.  91 ;  67  &  68  Vict.  c.  46,  ss.  82 
(2),  83. 

le)  1  Scriv.  Cop.  6. 

(/)  Ibid.  587,  688. 

{g)  1  Watk.  Cop.  33 ;  1  Scriv. 


Cop.  111. 

ih)  Doe  d.  Rayery,  Strickland^ 
2  Q.  B.  792. 

(i)  1  Watk.  Cop.  37.  See  too 
stats.  50  &  51  Vict.  c.  78,  s.  6 ; 
57  <fc  68  Vict.  c.  46,  8.  81. 
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do,  may  also  make  grants,  as  well  as  the  lord,  whose 
servant  he  is  (A).    It  was  formerly  doubtful  whether 
the  steward  or  his  deputy  could  make  grants  of  copy- 
holds when  out  of  the  manor  (l).    But  by  the  Copyhold  Grants  may 
Acts,  1841  and  1894  (w),  such  grants  may  be  made  out  of  the 
out  of  the  manor  by  the  lord,  the  steward,  or  the  ma^or. 
deputy  steward. 

When  a  copyholder  is  desirous  of  disposing  of  his  Alienation  by 
lands,  the  usual  method  of  alienation  is  by  surrender  of  ^^^^^^  ®^* 
the  lands  into  the  hands  of  the  lord  (usually  through 
the  medium  of  his  steward),  to  the  use  of  the  alienee 
and  his  heirs,  or  for  any  other  customary  estate  which 
it  may  be  wished  to  bestow.    This  surrender  generally 
takes  place  by  the  symbolical  delivery  of  a  rod,  by  the 
tenant  to  the  steward.    It  may  be  made  either  in  or 
out  of  Court.    If  made  in  Court,  it  is  of  course  entered  in  Court. 
on  the  court  rolls,  together  with  the  other  proceedings ; 
and  a  copy  of  so  much  of  the  roll  as  relates  to  such 
surrender  is  made  by  the  steward,  signed  by  him,  and 
stamped  like  a  purchase  deed ;  it  is  then  given  to  the 
purchaser  as  a  muniment  of  his  title  (n).    If  the  sur- 
render should  be  made  out  of  Court,  a  memorandum  Out  of  Court. 
of  the  transaction,   signed  by  the  parties  and  the 
steward  is  made,  in  writing,  and  duly  stamped  as 
before  (o).    In  order  to  give  effect  to  a  surrender 
made  out  of  Court,  it  was  formerly  necessary  that 
due    mention,    or   presentment,   of    the    transaction,  Presentment, 
should  be  made  by  the  suitors  or  homage  assembled 
at  the  next,  or,  by  special  custom,  at  some  other 

k)  1  Watk.  Cop.  29.  of  Court,  or  on  the  copy  of  court 

7)  Ibid.  90.  roll  if  made   in  Co\irt,  is  the 

(m)  Stat.  4  &  5  Vict.  c.  35,  same  as  on  the  sale  or  mortgage 

8.  87,  now  replaced  by  67  &  58  of  a  freehold  estate ;  but  if  not 

Vict.  c.  46,  s.  83.  made  on  a  sale  or  mortgage,  the 

(n)  A  form  of  such  a  copy  of  duty  is  10s.    Stat.  54  &  55  Vict, 

court  roU  will  be  found  in  Ap-  c.  89,  Ist  schedule,  tit.  Copyhold 

pendiz  (G).  and  Customary  Estates,  replac- 

(o)  By  the  Stamp  Act,  1891,  ing  stat.  33  <fe  84  Vict.  c.  97,  to 

the  stamp  duty  on  a  memoran-  the  same  effect. 
dum  of  a  surrender  if  made  out 
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sary. 


subsequent  Court  (p).  And  in  this  manner  an  entry 
of  the  surrender  appeared  on  the  court  rolls,  the 
steward  entering  the  presentment  as  part  of  the 
now  unneces-  business  of  the  Court.  But  by  the  Copyhold  Act, 
1894  (replacing  the  Act  of  1841),  every  surrender, 
which  the  lord  is  compellable  to  accept  or  accepts, 
shall  be  entered  on  the  court  rolls;  and  an  entry 
so  made  shall  be  as  valid  as  an  entry  made  in 
pursuance  of  a  presentment  by  the  homage  (f).  So 
that  in  this  case,  the  ceremony  of  presentment  is  now 
dispensed  with.  When  the  surrender  has  been  made, 
the  surrenderor  still  continues  tenant  to  the  lord,  until 
the  admittance  of  the  surrenderee.  The  surrenderee 
acquires  by  the  surrender  merely  an  inchoate  right, 
to  be  perfected  by  admittance  (r).  This  right  was 
formerly  inalienable  at  law,  even  by  will,  until 
rendered  devisable  by  the  Wills  Act,  1837  (s) ;  but, 
like  a  possibility  in  the  case  of  freeholds,  it  might 
always  be  released,  by  deed,  to  the  tenant  of  the 
lands  (<). 


Nature  of 
surrenderee's 
right  until 
admittance. 


Surrender  to 
the  use  of  a 
wife. 

Surrender  of 
lands  of  the 
wife. 


A  surrender  of  copyholds  might  always  be  made  by 
a  man  to  the  use  of  his  wife,  for  such  a  surrender  is 
not  a  direct  conveyance,  but  operates  only  through 
the  instrumentality  of  the  lord  (m).  And  a  valid 
surrender  might  at  any  time  be  made  of  the  lands 
of  a  married  woman,  by  her  husband  and  herself; 
she  being  on  such  surrender  separately  examined,  as 
to  her  free  consent,  by  the  steward  or  his  deputy  (x). 
Since  the  Vendor  and  Purchaser  Act,  1874  (y),  where 


{p)  1  Watk.  Cop.  79 ;  1  Scriv. 
Cop.  277. 

(q)  Stat.  67  <k  68  Vict.  c.  46, 
s.  86,  replacing  4  &  6  Vict.  c.  36, 
8  89 

(r)  Doe  d.  Tofieldv.  Tofield,  11 
East,  246 ;  10  R.  R.  467 ;  Rex  v. 
Dame  Jane  St.  John  Mildmayf 
6  B.  &  Ad.  264 ;  Doe  d.  Winder 
V.  Lawes,  7  Ad.  &  E.  196. 


(s)  7  V^^ill.  rV.  &  1  Vict.  c.  26. 

U)  Kite  and  Queinton's  case, 
4  Rep.  26  a ;  Co.  Litt.  60  a. 

(u)  Co.  Cop.  s.  35;  Tracts, 
p.  79. 

iz)  1  Watk.  Cop.  63. 

(y)  Stat.  37  &  38  Vict.  c.  78. 
8.  6,  now  replaced  by  66  &  57 
Vict.  c.  53,  s.  16. 
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any  copyhold  hereditament  is  vested  in  a  married 

woman,  as  a  bare  trustee  (z),  she  may  surrender  the  Married 

same  as  if  she  were  a  feme  sole.    And  under  the  trSst^. 

Married  Women's  Property  Act,  1882  (a),  a  married  Copyholds, 

woman  may  dispose  of  copyholds,  which  belong  to  ^fe\^^pa- 

her  as  her  separate  property  by  virtue  of  that  Act  rate  property. 
in  the  same  manner  as  if  she  were  a  feme  sole. 

When  the  surrender  has  been  made,  the  surrenderee  Admittance. 
has,  at  any  time,  a  right  to  procure  admittance  to  the 
lands  surrendered  to  his  use;  and,  on  such  admittance, 
he  becomes  at  once  tenant  to  the  lord,  and  is  bound 
to  pay  him  the  customary  fine.  This  admittance  is 
usually  taken  immediately  (b) ;  but,  if  obtained  at  any 
future  time,  it  will  relate  back  to  the  surrender ;  so 
that,  if  the  surrenderor  should,  subsequently  to  the 
surrender,  have  surrendered  to  any  other  person,  the 
admittance  of  the  former  surrenderee,  even  though  it 
should  be  subsequent  to  the  admittance  of  the  latter, 
will  completely  displace  his  estate  (c).  Formerly  a  Admittance 
steward  was  unable  to  admit  tenants  out  of  a  manor  (d) ;  h^ouTof 
but,  by  the  Copyhold  Act,  1894  (replacing  the  Act  of  *^e  manor. 
1841),  a  valid  admittance  may  be  made,  either  by  the 
lord,  his  steward,  or  deputy,  out  of  the  manor,  without 
holding  a  Court,  and  without  any  presentment  of  the 
surrender,  in  pursuance  of  which  admission  may  have 
been  granted  {e).  Admittance  may  also  be  implied 
from  the  lord's  accepting  quit  rents  from  a  person 
paying  them  as  heir  of  or  surrenderee  from  a  former 
copyhold  tenant  (/). 

The  alienation  of  copyholds  by  will  was  formerly  Alienation  by 

will. 

U)  See  antSf  p.  299,  n.  (q),  Gutteridge  v.  Sowerhy^  7  C.  B., 

(a)  Stat.  45  &  46  Vict.  c.  75,  N.  S.,  599. 

88.  1  (sub-B.  1),  2,  5;  see  anUy  (e)  Stot.  57  <fe  58  Vict.  c.  46, 

pp.  296—299.  8.  84,  replacing  4  &  5  Vict.  c.  35, 

(6)  See  Appendix  (G).  ss.  88,  90. 

\c)  1  Watk.  Cop.  103.  (/)  Ecclesiastical  Commrs.  v. 

(d)  Doe  d.  Leach  v.  Whittaker,  Parr,  1894,  2  Q.  B.  420. 
6B.&  Ad.  409,  435 ;   Doe  d. 
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effected  in  a  similar  manner  to  alienation  inter  vivos. 
It  was  necessary  that  the  tenant  who  wished  to  devise 
his  estate  should  first  make  a  surrender  of  it  to  the 
use  of  his  will.  His  will  then  formed  part  of  the 
surrender,  and  no  particular  form  of  execution  or 
attestation  was  necessary.  The  devisee,  on  the 
decease  of  his  testator,  was,  until  admittance,  in  the 
same  position  as  a  surrenderee  (^).  By  a  statute 
of  Geo.  III.  (A),  a  devise  of  copyholds,  without  any 
surrender  to  the  use  of  the  will,  was  rendered  as  valid 
as  if  a  surrender  had  been  made  (i).  The  Wills  Act 
of  1887  requires  that  wills  of  copyhold  lands  shall  be 
executed  and  attested  in  the  same  manner  as  wills  of 
freeholds  (Jc).  But  a  surrender  to  the  use  of  the  will 
is  still  unnecessary;  and  a  surrenderee,  or  devisee, 
who  has  not  been  admitted,  is  now  empowered  to 
devise  his  interest  (Q.  Formerly,  the  devisee  under 
a  will  was  accustomed,  at  the  next  Customary  Court 
held  after  the  decease  of  his  testator,  to  bring  the  will 

Presentment    into  Court ;  and  a  presentment  was  then  made  of  the 

'  decease  of  the  testator,  and  of  so  much  of  his  will 

as  related   to  the   devise.     After  this  presentment 

the  devisee  was  admitted,  according  to  the  tenor  of 

the  will.    But  since  the  Copyhold  Act  of  1841,  the 

now  unneces-  mere  delivery  to  the  lord,  or  his  steward,  or  deputy 
steward,  of  a  copy  of  the  will,  has  been  sufficient 
to  authorize  its  entry  on  the  court  rolls  without  the 
necessity  of  any  presentment;  and  the  devisee  may 
be  admitted  at  once(m). 

Sometimes,  on  the  decease  of  a  tenant,  no  person 

(o)  Wainewright  v.  EhoeUj  1  c.  26,  ss.  2,  8,  4,  5,  9 ;  see  on/e. 

Mad.  627 ;  Phillips  v.  Phillips,  p.  228 ;  Garland  v.  Mead,  L.  R. 

1  My.  &  K.  649,  664.  6  Q.  B.  441. 

(h)  65  Geo.  III.  c.  192,  12th  (Z)   Sect.  8. 

July,  1815.  (m)  Stat.  4  &  6  Vict.  c.  35, 

(i)  Doe  d.  Nethercote  v.  Bartle,  ss.  88,  89,  90,  now  replaced  by 

6  B.  &  A.  492.  67  &  68  Viot.  c.  46,  ss.  84,  85. 

(k)  Stat.  7  Wm.  IV.  &  1  Vict. 


sary. 
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comes  in  to  be  admitted  as  his  heir  or  devisee.     In  if  no  person 
this  case  the  lord,  after  making  due  proclamation  at  ^^^  ^y^^  ^ ' 
three  consecutive  Courts  of  the  manor  for  any  person  lof^  may 
having  right  to  the  premises  to  claim  the  same  and  quous^ue. 
be  admitted  thereto,  is  entitled  to  seize  the  lands  into 
his  own  hands  qvmisque,  as  it  is  called,  that  is,  until 
some  person  claims  admittance  (n) ;  and  by  the  special 
custom  of  some  manors,  he  is  entitled  to  seize  the 
lands  absolutely.    But  as  this  right  of  the  lord  might  Provision  in   • 
be  very  prejudicial  to  infants,  married  women,  and  infants,  mar- 
lunatics  entitled  to  admittance  to  any  copyhold  lands,  [^^^^^^r^*^' 
in  consequence  of  their  inability  to  appear,  special 
provision  has  been  made  hy  Act  of  Parliament  for 
the  vicarious  admission  of  such  persons,  securing  to 
the  lord  his  proper  jBne,  and  prohibiting  any  absolute 
forfeiture  of  the  lands  for  the  neglect  or  refusal  of 
any  infant,  married  woman,  or  lunatic  so  found  by 
inquisition  to  come  in  and  be  admitted,  or  to  pay  the 
fine  imposed  on  admittance  (o). 

Although  mention  has  been  made  of  surrenders  statute  of 
to  the  me  of  the  surrenderee,  it  must  not,  therefore,  apply  to 
be  supposed  that  the  Statute  of  .Uses  Q?)  has  any  copyholds. 
application  to  copyhold  lands.    This  statute  relates 
exclusively  to  freeholds.     The  seisin  or  feudal  posses- 
sion of  all  copyhold  land  ever  remains,  as  we  have 
seen  (5),  vested  in  the  lord  of  the  manor.    Notwith- 
standing that  custom  has  given  to  the  copyholder  the 
enjoyment  of  the  lands,  they  still  remain,  in  contem- 
plation of  law,  the  lord's  freehold.    The  copyholder 
cannot,  therefore,  simply  by  means  of  a  surrender 

(n)  1  Watk.  Cop.  234 ;  1  Scriv.  Doe  d.  Twimng  v.  Muscott,  12  M. 

Cop.  356 ;  Doe  d.  Bover  v.  True-  &  W.  832,  842 ;  Dimes  v.  Grand 

man,    1    B.    &    Ad.    736.     See  Junction  CancU  Company,  9  Q.B. 

Ecclesiastical  Commrs.  v.  Parr,  469,  610. 
1894,  2  Q.  B.  420.  (p)  Stat.  27  Hen.  VHI.  c.  10 ; 

'  ^  Stats.   11    Geo.  IV.   &    1  ante,  p.  169. 


wf??; 


IV.   c.  66,    ss.  3—9 ;    63  (q)  Ante,  p.  436, 

Vict.  c.  5,  88.  116,  126,  126.     See 
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to  his  use  from  a  former  copyholder,  be  deemed,  in 
the  words  of  the  Statute  of  Uses,  in  lawful  seisin  for 
such  estate  as  he  has  in  the  use ;  for  the  estate  of 
the  surrenderor  is  customary  only,  and  the  estate 
of  the  surrenderee  cannot,  consequently,  be  greater. 
Custom,  however,  has  now  rendered  the  title  of  the 
copyholder  quite  independent  of  that  of  his  lord. 
When  a  surrender  of  copyholds  is  made  into  the 
hands  of  the  lord  to  the  use  of  any  person,  the  lord  is 
now  merely  an  instrument  for  carrying  the  intended 
alienation  iato  effect;  and  the  title  of  the  lord,  so 
that  he  be  lord  de  facto,  is  quite  immaterial  to  the 
validity  either  of  the  surrender  or  of  the  subsequent 
admittance  of  the  surrenderee  (r).  But  if  a  surrender 
should  be  made  for  one  person  to  the  use  of  another 

Trusts.  upon  trust  for  a  third,  the  High  Court  of  Justice  would 

exercise  the  same  jurisdiction  over  the  surrenderee, 
in  compelling  him  to  perform  the  trust,  as  it  would  in 
the  case  of  freeholds  vested  in  a  trustee.    And  when 

Settlements,  copyhold  lands  form  the  subject  of  settlement,  the 
usual  plan  is  to  surrender  them  to  the  use  of  trustees, 
as  joint  tenants  of  a  customary  estate  in  fee  simple, 
upon  such  trusts  as  will  effect,  in  equity,  the  settle- 
ment intended.  The  trustees  thus  become  the  legal 
copyhold  tenants  of  the  lord,  and  accoimt  for  the 
rents  and  profits  to  the  persons  beneficially  entitled. 
The  equitable  estates  which  are  thus  created  are  of 
a  similar  nature  to  the  equitable  estates  in  freeholds, 
of  which  we  have  already  spoken  (<) ;  and  a  trust  for 

Separate  use.  the  separate  use  of  a  married  woman  might  be  created 
as  well  out  of  copyhold  as  out  of  freehold  lands  (0* 

Equitable        An  equitable  estate  tail  in  copyholds  may  be  barred 

^^^X^barred  ^7  deed,  in  the  same  manner  in  every  respect  as  if 
the  lands  had  been  of  freehold  tenure  (tO-  But  the 
deed,  iastead  of  being  inroUed  in  the  Court  of  Chancery 


may  I 
by  deed. 


13 


r)  1  Watk.  Cop.  74. 
s)  AntCf  p.  176  sq. 


It)  See  antey  p.  293. 
(m)  See  antCf  p.  188. 
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or  the  Supreme  Court  (x),  must  be  entered  on  the  court 
rolls  of  the  manor  (y).  And  if  there  be  a  protector, 
and  he  consent  to  the  disposition  by  a  distinct  deed, 
such  deed  must  be  executed  by  him  either  on,  or  any 
time  before,  the  day  on  which  the  deed  barring  the 
entail  is  executed ;  and  the  deed  of  consent  must  also 
be  entered  on  the  court  rolls  (^^).  Upon  the  death 
of  a  sole  trustee  of  copyholds,  being  the  tenant  on 
the  court  rolls,  his  estate,  if  of  inheritance,  does  not 
devolve  upon  his  personal  representatives,  according 
to  the  law  now  governing  the  devolution  of  a  similar 
interest  in  freeholds,  but  will  pass  to  his  heir  or 
devisee  (a). 

As  the  owner  of  an  equitable  estate  has,  from  the  Equitable 
nature  of  his  estate,  no  legal  rights  to  the  lands,  he  be'^urren^^^^ 
is  not  himself  a  copyholder.    He  is  not  a  tenant  to  dered. 
the  lord :  this  position  is  filled  by  his  trustee.  The 
trustee,  therefore,  is  admitted  and  may  surrender ; 
but  the  cestui  que  trust  cannot  adopt  these  means 
of  disposing  of    his  equitable  interest  (&).     To  this  Exceptions. 
general  rule,  however,  there  have  been  admitted,  for 
convenience*  sake,  two  exceptions.     The  first  is  that  of 
a  tenant  in  tail  whose  estate  is  merely  equitable :  by  Tenant  of 
the  Act  for  the  abolition  of  fines  and  recoveries  (c),  ©state  tali 
the  tenant  of  a  merely  equitable  estate  tail  is  em-  may  bar 
powered  to  bar  the  entail,  either  by  deed  in  the  surrender. 
manner  above  described,  or  by  surrender  in  the  same 
manner  as  if  his  estate  were  legal  (cQ.    The  second 

(«)  Stat.  8  &  4  Will.  IV.  c.  74,  s.  88 ;  60  &  61  Vict.  c.  78,  s.  46, 

8.  64.     See  anUt  p.  96.  repealing  44  &  45  Vict.  c.  41, 

(y)  Sect.  68.    It  has  been  de-  s.  80,  as  to  copyholds ;  see  ayite, 

cided,  contrary  to  the  prevalent  p.   186 ;    Re   Mills'    Trusts^   37 

impression,  that  the  entry  must  Ch.  D.  312,  40  Ch.  D.  14. 

be   made   within    six   calendar  (6)  1  Scriv.  Cop.  262.   No  fine 

months.    Honeywood  v.  Forster^  can  be  exacted   oy  the  lord  in 

30  Beav.  1 ;   Gibbons  v.  Snape^  respect  of  any  devolution  of  the 

32  Beav.  130;  Green  v.  Paterson^  equitable  estate  ;   Hall  v.  Bratn- 

32  Ch.  D.  96.  ley,  36  Ch.  D.  642. 

{z)  Stat.  3  &  4  Wm.  IV.  c.  74,  (c)  Stat.  3  &  4  Will.  IV.  c.  74, 

6.  63.  8.  60. 

(a)  Stats.  67  &  68  Vict.  c.  46,  {d)  See  ante,  p.  443. 
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exception  relates  to  married  women,  it  being  provided 
Husband  and  by  the  same  Act  {e)  that  whenever  a  husband  and 
renderwife^s  ^^®  ^hall  Surrender  any  copyhold  lands  in  which  she 
«^^*f^i®  alone,  or  she  and  her  husband  in  her  right,  may  have 
any  equitable  estate  or  interest,  the  wife  shall  be 
separately  examined  in  the  same  manner  as  she 
would  have  been,  had  her  estate  or  interest  been  at 
law  instead  of  in  equity  merely(/) ;  and  every  such 
surrender,  when  such  examination  shall  be  taken, 
shall  be  binding  on  the  married  woman  and  all 
persons  claiming  under  her;  and  all  surrenders 
previously  made  of  lands  similarly  circumstanced, 
where  the  wife  shall  have  been  separately  examined 
by  the  person  taking  the  surrender,  are  thereby 
declared  to  be  good  and  valid.  But  these  methods  of 
conveyance,  though  tolerated  by  the  law,  are  not  in 
accordance  with  principle ;  for  an  equitable  estate  is, 
strictly  speaking,  an  estate  in  the  contemplation  of 
equity  only,  and  has  no  existence  anywhere  else.  As, 
therefore,  an  equitable  estate  tail  in  copyholds  may 
properly  be  barred  by  a  deed  entered  on  the  court 
rolls  of  the  manor,  so  an  equitable  estate  or  interest 
in  copyholds  belonging  to  a  married  woman  was  more 
properly  conveyed  by  a  deed,  executed  with  her 
husband's  concurrence,  and  acknowledged  by  her  in 
the  same  manner  as  if  the  lands  were  freehold  {g). 
And  the  Act  for  the  abolition  of  fines  and  recoveries, 
by  which  this  mode  of  conveyance  is  authorized,  does 
not  require  that  such  a  deed  should  be  entered  on  the 
court  rolls.  If  a  married  woman's  equitable  estate 
in  copyholds  belong  to  her  for  her  separate  use,  or 
as  her  separate  property  under  the  Married  Women's 
Property  Act,  1882,  she  may  dispose  thereof  in  the 
same  manner  as  if  she  were  a  feme  sole  (A). 

{e)  Stat.  8  &  4  WiU.  IV.  c.  74,  s.  77 ;  see  Carter  v.  Cart4ar,  1896, 

8.  90.  1  Gh.  62 ;  anU,  p.  289. 

(/)  See  ante,  p.  466.  (h)  See  ante,  pp.  292—299. 
(g)  Stat.  3  &4WiU.  IV.  c.  74, 
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Copyhold  estates  admit  of  remainders  analogous  to  Remainders, 
those  which  may  be  created  in  estates  of  freehold  (i). 
And  when  a  surrender  or  devise  is  made  to  the  use  of 
any  person  for  life,  with  remainders  over,  the  admis- 
sion of  the  tenant  for  life  is  the  admission  of  all 
persons  having  estates  in  remainder,  unless  there  be 
in  the  manor  a  special  custom  to  the  contrary  (A:).  A 
vested  estate  in  remainder  is  capable  of  alienation  by 
the  usual  mode  of  surrender  and  admittance.  Con-  Contingent 
tingent  remainders  of  copyholds  have  always  had  ^®"^*^^  ^^' 
this  advantage,  that  they  have  never  been  liable  to 
destruction  by  the  sudden  determination  of  the  par- 
ticular estate  on  which  they  depend.  The  freehold, 
vested  in  the  lord,  is  said  to  be  the  means  of  pre- 
serving such  remainders  until  the  time  when  the 
particular  estate  would  regularly  have  expired  (Z).  In 
this  respect  they  resemble  contingent  remainders  of 
equitable  or  trust  estates  of  freeholds,  as  to  which  we 
have  seen  that  the  legal  seisin,  vested  in  the  trustees, 
preserves  the  remainders  from  destruction  (m).  But 
if  the  contingent  remainder  be  not  ready  to  come  into 
possession  the  moment  the  particular  estate  would 
naturally  and  regularly  have  expired,  such  contingent 
remainder  will  fail  altogether  (n) :  unless  it  should 
have  been  created  after  the  Act  of  1877  amending  the 
law  as  to  contingent  remainders  (o),  and  would  have 
been  valid,  if  created  as  an  executory  limitation; 
in  which  case  it  will  be  preserved  by  the  Act,  which 
extends  to  hereditaments  of  any  tenure.  In  other 
respects  the  creation  of  contingent  remainders  of 
legal  and  equitable  estates  in  copyholds  appears  to 

(i)   See  ante,  pp.  318,  330.  {I)  Feame,  C.  R.  819 ;  1  Watk. 

(k)  1  Watk.  Cop.  276 ;  Doe  d.  Cop.  196 ;    1   Scriv.  Cop.  477  ; 

Winder  v.  Lawes,  7  A.  <k  E.  195 ;  Pickersgill   v.    Grey,   30   Beav. 

Smith   V.    Glasscock,  4  C.  B.,  352. 

'S,S.,S5'7;Bandfield'v.Randfleldj  (m)  Ante,  p.  350. 

1  Dr.  &  S.  310.    See,  however,  (n)  Gilb.  Ten.   266 ;    Feame, 

as  to  the   reversioner,  Reg.  v.  C.  R.  820. 

Zady  of  the  Manor  of  Dolling-  (o)  Stat.  40  &  41  Vict.  c.  33 ; 

ham,  8  A.  &  £.  858.  see  ante,  pp.  339,  383. 
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be  governed  by  the  same  rules  as  are  applicable  to 
similar  interests  in  freeholds  (p). 

Executory  devises  of  copyholds,  similar  in  all 
respects  to  executory  devises  of  freeholds,  have  long 
been  permitted  (9).  And  directions  to  executors  to 
sell  the  copyhold  lands  of  their  testator  (which  direc- 
tions, we  have  seen(r),  give  rise  to  executory  interests) 
are  still  in  common  use;  for,  when  such  a  direction 
is  giveiji,  the  executors,  taking  only  a  power  and  no 
estate,  have  no  occasion  to  be  admitted;  and  if  they 
can  sell  before  the  lord  has  had  time  to  hold  his  three 
Customary  Courts  for  making  proclamation  in  order 
to  seize  the  land  qwmsqueis),  the  purchaser  from 
them  will  alone  require  admittance  by  virtue  of  his 
executory  estate  which  arose  on  the  sale.  By  this 
means  the  expense  of  only  one  admittance  is  incurred; 
whereas,  had  the  lands  been  devised  to  the  executors 
in  trust  to  sell,  they  must  first  have  been  admitted 
under  the  will,  and  then  have  surrendered  to  the 
purchaser,  who  again  must  have  been  admitted  under 
their  surrender.  And  in  a  case,  where  a  testator 
devised  copyholds  to  such  uses  as  his  trustees  should 
appoint,  and  subject  thereto  to  the  use  of  his  trustees, 
their  heirs  and  assigns  for  ever,  with  a  direction  that 
they  should  sell  his  copyholds,  it  was  decided  that 
the  trustees  could  make  a  good  title  without  being 
admitted,  even  although  the  lord  had  in  the  mean- 
time seized  the  land  qtumsque  for  want  of  a  tenant  (f). 
But  it  has  been  decided  that  the  lord  of  a  manor  is 
not  bound  to  accept  a  surrender  of  copyholds  inter 
vivos,  to  such  uses  as  the  surrenderee  shall  appoint, 
and,  in  default  of  appointment,  to  the  use  of  the 


Ip)  Ante,  pp.  383—389. 

(q)   1  Watk.  Cop.  210. 

(r)  Ante,  p.  872.  The  stat.  21 
Hen.  VIII.  0.  4  applies  to  copy- 
holds; Peppercorn  v.  Waymanf 
6  De  G.  &  S.  230  ;  anU,  p.  873. 


{a)  See  ante,  p.  459. 

(0  Glass  V.  Richardson, 9 Hare, 
698:  2  De  G.  M.  &  G.  658;  and 
see  R.  y.  Corbett,  1  E.  &  B.  836 ; 
B.  V.  Wilson,  3  B.  A  S.  201. 
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surrenderee,  his  heirs  and  assigns  {u).  This  decision 
is  in  accordance  with  the  old  rule,  which  construed 
surrenders  of  copyholds  in  the  same  manner  as  a  con- 
veyance of  freeholds  inter  vivos  at  common  law  (a:). 
If,  however,  the  lord  should  accept  such  a  surrender, 
he  will  be  bound  by  it,  and  must  admit  the  appointee 
under  the  power  of  appointment,  in  case  such  power 
should  be  exercised  (y). 

With  regard  to  the  interest  possessed  by  husband  Husband  and 
and  wife  in  each  other's  copyhold  lands,  the  husband 
was  entitled  to  the  whole  income  of  his  wife's  land 
during  her  coverture,  unless  the   land  were  settled 
on  trust  for  her  separate  use  (z).    But  the  Married 
Women's  Property  Act,  1870  (a),  provided  that  when  Married 
any  copyhold  or  customary  property  should  descend  Prop^rty^Act, 
upon  any  woman  married  after  the  passing  of  that  i®'^^- 
Act,  as  heiress  or  co-heiress  of  an  intestate,  the  rents 
and    profits  of   such  property   should,   subject   and 
without  prejudice   to  the  trusts   of  any  settlement 
affecting  the  same,  belong  to  such  woman  for  her 
separate  use.    And  under  the  Married  Women's  Pro-  Wife's  sepa- 
perty  Act,  1882,  a  married  woman  is  entitled  to  have  ^*^  Property. 
and  to  hold  any  copyhold  land,  which  belongs  to  her 
as  her  separate  property  under   that  Act,  and  the 
rents  and  profits  thereof,  in  the  same  manner  as  if 
she  were  a  feme  sole(&).    A  special  custom  appears 
to  be  necessary  to  entitle  a  husband  to  be  tenant  by 
curtesy  of  his  wife's  copyholds  (c).    A  special  custom  Curtesy. 
also  is  required  to  entitle  the  wife  to  any  interest  in 
the  lands  of  her  husband  after  his  decease.     Where 

(m)  FUick  V.  Dotcning  College^  M.  &  G.  1. 

17  Jur.  697 ;  18  C.  B.  946.  (z)  1  Watk.  Cop.  273,  385,  4th 

{x)  1  Watk.  Cop.  108,  110;  1  ed.    See  ante,  pp.  286,  298. 

Scriv.  Cop.  178.  (a)  Stat.  88  &  34  Vict.  c.  98, 

iy)  R.  V.  OundU,  1  A.  &  E.  s.  8 ;  passed  9th  Aug.  1870.    See 

283;    Boddingtan  v.  Abemethy,  ante,  pp.  296,  296  &  n.  {p), 

5  B.  &  C.  776;   9  Dow.  &  By.  lb)  See  ante,  pp.  296—299. 

626 ;    1  Scriv.    Cop.    226,  229 ;  (c)  2  Watk.  Cop.  71.     See  a 

Eddlestcm   v.  Collins,  3   De  G.  to  freeholds,  aiite,  p.  286. 

W.R.P.  H  H 
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such  custom  exists,  the  wife's  interest  is  termed  her 
freebench;  and  it  generally  consists  of  a  life  interest 
in  one  divided  third  part  of  the  lands,  or  sometimes 
of  a  life  interest  in  the  entirety  (d);  and,  like  dower 
under  the  old  law,  freebench  is  paramount  to  the 
husband's  debts  (e).  Freebench,  however,  usually 
differs  from  the  ancient  right  of  dower  in  this  impor- 
tant particular,  that  whereas  the  widow  was  entitled 
to  dower  of  all  freehold  lands  of  which  her  husband 
was  solely  seised  at  any  time  during  the  coverture  (/), 
the  right  to  freebench  does  not  usually  attach  until 
the  actual  decease  of  the  husband  (^),  and  it  may  be 
defeated  by  a  devise  of  the  lands  by  the  will  of  the 
husband  (ft).  Freebench,  therefore,  is  in  general  no 
impediment  to  the  free  alienation  by  the  husband  of 
his  copyhold  lands,  without  his  wife's  concurrence. 
To  this  rule  the  important  manor  of  Cheltenham 
forms  an  exceptio^ ;  for,  by  the  custom  of  this  manor, 
as  settled  by  Act  of  Parliament,  the  freebench  of 
widows  attaches,  like  the  ancient  right  of  dower  out 
of  freeholds,  on  all  the  copyhold  lands  of  inheritance 
of  which  their  husbands  were  tenants  at  any  time 
during  the  coverture  (i).  The  Dower  Act  {k)  does  not 
extend  to  freebench  (l).  Enfranchisement  under  the 
Copyhold  Acts,  1852  or  1894  (m),  does  not  affect  the 
dower,  freebench  or  curtesy  of  any  person  married 
before  the  enfranchisement  takes  effect  (»). 

(*)  Stat.  3  &  4  WiU.  lY.  c.  105 ; 
anUf  p.  803. 

(l)  Smith  V.  Adams,  18  Beav. 
499  ;  6  De  G.  M.  &  G.  712. 


(d)  1  Scriv.  Cop.  89. 

(e)  Spyer  v.  Hyatt^  20  Beav. 
621. 

(/)  Ante,  p.  300. 


(g)  2  Watk.  Cop.  73. 

(;i)  Lacey  v.  Hill,  L.  R.  19 
Eq.  346. 

(t)  Doe  d.  Biddell  v.  Gmnnell, 
1  Q.  B.  682. 


hn)  Ante,  pp.  460,  451. 

(n)  Stat.  67  &  68  Vict.  c.  46, 
8.  21,  replacing  16  &  16  Vict, 
c.  61,  8.  34. 
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PART  IV. 

OF   PERSONAL  INTERESTS  IN  REAL  ESTATE. 


The  subjects  which  have  hitherto  occupied  our 
attention  derive  a  great  interest  from  the  antiquity  of 
their  origin.  We  have  seen  that  the  difference  between 
freehold  and  copyhold  tenure  has  arisen  from  the  dis- 
tinction which  prevailed,  in  ancient  times,  between 
free  tenure  and  tenure  in  villenage  (a) ;  and  that 
estates  of  freehold  in  lands  and  tenements  owe  their 
origin  to  the  ancient  feudal  system  (6).  The  law  of 
real  property,  in  which  term  both  freehold  and  copy- 
hold interests  are  included,  is  full  of  rules  and  prin- 
ciples to  be  explained  only  by  a  reference  to  antiquity; 
and  many  of  those  rules  and  principles  were,  it  must 
be  confessed,  much  more  reasonable  and  useful  when 
they  were  first  instituted  than  they  are  at  present. 
The  subjects,  however,  on  which  we  are  now  about  to 
be  engaged  possess  little  of  the  interest  which  arises 
from  antiquity;  although  their  present  value  and 
importance  are  unquestionably  great.  The  principal 
interests  of  a  personal  nature  derived  from  landed 
property,  are  a  term  of  years  and  a  mortgage.  The  Term  of 
origin  and  reason  of  the  personal  nature  of  a  term 
of  years  in  land  have  been  already  attempted  to  be 
explained  (c) ;  and  at  the  present  day,  leasehold 
interests  in  land,  in  which,  amongst  other  things. 


years. 


(a)  A 
(6)  J 


AnU,  pp.  16,  44,  423.  (c)  AnU,  pp.  16—20,  27,  28. 

Ante,  pp.  12—16,42—44. 
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all  building  leases  are  included,  form  a  subject  suffi- 
ciently important  to  require  a  separate  consideration. 
Mortgage.  The  personal  nature  of  a  mortgage  was  not  clearly 
established  till  long  after  a  term  of  years  was  con- 
sidered as  a  chattel  (^.  But  it  is  now  settled  that 
every  mortgage,  whether  with  or  without  a  bond  or 
covenant  for  the  repayment  of  the  money,  forms  part 
of  the  personal  estate  of  the  lender  or  mortgagee  (^). 
And  when  it  is  known  that  the  larger  proportion  of 
the  lands  in  this  kingdom  is  at  present  in  mortgage, 
a  fact  generally  allowed,  it  is  evident  that  a  chapter 
devoted  to  mortgages  cannot  be  superfluous.  It  may 
be  pointed  out  that  mortgages,  as  well  as  lease- 
holds (/),  are  included  in  personal  estate  as  passing 
to  the  executor  or  administrator,  without  reference 
to  the  question  whether  they  are  things  specifically 
recoverable.  As  will  be  seen  further  on,  the  estate 
of  a  mortgagee  may  have  the  quality  and  incidents 
of  real  estate  at  law,  but  will  nevertheless  form  part 
of  his  personal  estate  in  equity  (g). 

(d)  Thomborough  v.  Baker,  1  (e)  Co.  Litt.  208  a,  n.  (1). 

Cha.  Ca.  283 ;   3  Swanst.  628,  (/)  Ante,  pp.  25—28. 

anno  1676 ;    Tabor  v.   Tabor,  3  (g)  Ante,  pp.  156, 179. 
Swanst.  636. 
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CHAPTEE  I. 

OF  A  TERM   OF  YEARS. 

At  the  present  day,  one  of  the  most  important  kinds 
of  chattel  or  personal  interests  in  landed  property  is 
a  term  of  years,  by  which  is  understood,  not  the 
time  merely  for  which  a  lease  is  granted,  but  also 
the  interest  acquired  by  the  lessee.  Terms  of  years 
may  practically  be  considered  as  of  two  kinds:  first.  Two  kinds  of 
those  which  are  created  by  ordinary  leases,  which  are 
subject  to  a  yearly  rent,  which  seldom  exceed  ninety- 
nine  years,  and  in  respect  of  which  so  large  a  number 
of  the  occupiers  of  lands  and  houses  are  entitled  to 
their  occupation;  and  secondly,  those  which  are 
created  by  settlements,  wills,  or  mortgage  deeds,  in 
respect  of  which  no  rent  is  usually  reserved,  which 
are  frequently  for  one  thousand  years  or  more,  which 
are  often  vested  in  trustees,  and  the  object  of  which  is 
usually  to  secure  the  payment  of  money  by  the  owner 
of  the  land.  But  although  terms  of  years  of  different 
lengths  are  thus  created  for  different  purposes,  it  must 
not,  therefore,  be  supposed  that  a  long  term  of  years 
is  an  interest  of  a  different  nature  from  a  short  one. 
On  the  contrary,  all  terms  of  years  of  whatever  length 
possess  precisely  the  same  attributes  in  the  eye  of 
the  law. 

The  consideration  of  terms  of  the  former  kind,  or  A  tenancy  at 
those  created  by  ordinary  leases,  may  conveniently  be  ^ 
preceded  by  a  short  notice  of  a  tenancy  at  will,  and 
a  tenancy  by  sufferance.    A  tenancy  at  will  may  be 
created  by  parol  (a),  or  by  deed;   it  arises   when  a 

(a)  Stat.  29  Car.  II.  c.  3,  s.  1. 
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person  lets  land  to  another,  to  hold  at  the  will  of  the 
lessor  or  person  letting  (b) .  The  lessee,  or  person  taking 
the  lands,  is  called  a  tenant  at  will;  and,  as  he  may 
be  turned  out  when  his  landlord  pleases,  so  he  may 
leave  when  he  likes.  A  tenant  at  will  is  not  answerable 
for  mere  permissive  waste  (c).  He  is  allowed,  if  turned 
out  by  his  landlord,  to  reap  what  he  has  sown,  or. 
Emblements,  as  it  is  legally  expressed,  to  take  the  emblements  ((f). 
But  as  this  kind  of  letting  is  very  inconvenient  to 
both  parties,  it  is  scarcely  ever  adopted;  and,  in 
construction  of  law,  a  lease  at  an  annual  rent,  made 
generally  without  expressly  stating  it  to  be  at  will(e), 
and  without  limiting  any  certain  period,  is  not  a  lease 
at  will,  but  a  lease  from  year  to  year(/),  of  which 
we  shall  presently  speak.  As  we  have  seen(<7),  the 
Courts  of  law  considered  one  in  possession  of  land 
as  cesUii  que  tnist  to  be  merely  the  tenant  at  will 
of  his  trustees  (h) ;  although  he  might  have  been 
absolutely  entitled  in  equity.  A  tenancy  by  sufferance 
is  when  a  person,  who  has  originally  come  into 
possession  by  a  lawful  title,  holds  such  possession 
after  his  title  has  determined. 


Cestui  que 
trust  tenant 
at  will. 
Tenancy  by 
sufferance. 


Lease  from 
year  to  year. 


A  lease  from  year  to  year  is  a  method  of  letting 
very  commonly  adopted:  in  most  cases  it  is  much 
more  advantageous  to  both  landlord  and  tenant  than 
a  lease  at  will.  The  advantage  consists  in  this,  that 
both  landlord  and  tenant  are  entitled  to  notice  before 
the  tenancy  can  be  determined  by  the  other  of  them  (0. 
By  the  common  law,  this  notice  must  be  given  at 


(6)  Litt.  8. 68 ;  2  Black.  Comm. 
145. 
(c)  Harnett  v.  Maitlandf  15  M. 

6  W.  257. 

{d)  Litt.  8.  68 ;  see  Graves  v. 
Weld,  5  B.  &  Ad.  105. 

{e)  Doe  d.  Bastow  v.  Cox^  11 
Q.  B.  122  ;  Doe  d.  Dixie  v.  Daviea, 

7  Ex.  89. 

if)  Eight  d.  Flower  v.  Darby, 
1  T.  R.  159,  163;  1  R.  R.  169; 


Dottgal  V.  McCarthy,  1893,  1 
Q.  B.  786. 

to)  Ante,  p.  182. 

(h)  Pomfret  V.  Windsor,  2  Ves. 
sen.  472,  481.  See  Melting  v. 
Leak,  16  C.  B.  652. 

(t)  As  to  the  effect  of  an  as- 
signment  of  his  interest  by  a 
tenant  from  year  to  year,  see 
Allcock  V.  Moorlwtise,  9  Q.  B.  D. 
366.      - 
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least  half  a  year  before  the  expiration  of  the  current 

year  of  the  tenancy  (fc);   for  the  tenancy  cannot  be 

determined  by  one  only  of  the  parties,  except  at  the 

end  of  any  number  of  whole  years  from  the  time  it 

began.    So  that,  if  the  tenant  enter  on  any  quarter  day, 

he  can  quit  only  on  the  same  quarter  day:  when  once 

in  possession,  he  has  a  right  to  remain  for  a  year; 

and  if  no  notice  to  quit  be  given  for  half  a  year  after 

he  has  had  possession,  he  will  have  a  right  to  remain 

two  whole  years  from  the  time  he  came  in;  and  so  on 

from  year  to  year.     But  in  the  case  of  a  tenancy  from 

year  to  year  of  an  agricultural  holding,  within  the 

meaning  of  the  Agricultural  Holdings  (England)  Act,  Agricultural 

1883(0,   a  year's    notice,   expiring   with   a  year  of  ^°^}aS) 

tenancy,  is  now  required,  in  order  to  determine  the  Act,  1888. 

tenancy,  by  the  88rd  section  of  the  Act;  unless  the 

landlord  and  tenant  of  the  holding  by  writing  under 

their  hands  agree  that  this  section  shall  not  apply; 

in  which  case  a  half  year's  notice  will  be  sufficient. 

This  section,   however,   does  not  extend  to  a  case 

where  the  tenant  is  adjudged  bankrupt,  or  has  filed 

a  petition  for  a  composition  or  arrangement  with  his 

creditors  (m).      Under  the   same  Act(n),  a  landlord 

may  give  a  tenant  from  year  to  year  notice  to  quit 

part  only  of  his  holding  with  a  view  to  the  use  of 

the  land  for  any  of  the  improvements  specified  in 

the  Act;   the  tenant  having  the  option,  by  counter 

notice  in  writing  within  twenty-eight  days,  to  accept 

the  same  as  notice  to  quit  the  entu-e  holding.     This 

Act  d9e8  not  apply  to  any  holding  which  is  not  either 

wholly  agricultural  or  wholly  pastoral,  or  in  part 

{k)  Right  d.  Flower  v.  Darhy^  (England)  Act,  1876,  repealed  by 

1 T.  R.  159, 168 ;  1  B.  B.  169 ;  and  the  Act  of  1888,  contained  similar 

see  Doe  d.  Bradford  v.  Watkins^  provisions ;  see  stat.  88  &  39  Vict.    « 

7  East,  551 ;  8  B.  B.  670.  c.  92,  ss.  61,  54-n58. 

(J)  Stat.  46  &  47  Vict.  c.  61 ;  (n)  Stat.  46  &  47  Vict.  c.  61*, 

see  Barlow  v.  Teal,  16  Q.  B.  D.  s.  41.    The  Act  of  1876  contained 

403,  501.  similar  pro\isions ;  see  stat.  38  & 

(m)  The  Agricultural  Holdings  39  Vict.  c.  92,  ss.  62,  54—68. 
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agricultural  and  as  to  the  residue  pastoral,  or  in 
whole  or  in  part  cultivated  as  a  market  garden;  or 
to  any  holding  let  to  the  tenant  during  his  continuance 
in  any  office,  appointment,  or  employment  held  under 
the  landlord  (o).  A  lease  from  year  to  year  can  be 
made  by  parol  or  word  of  mouth  (p),  if  the  rent 
reserved  amount  to  two-thirds  at  least  of  the  full 
improved  value  of  the  lands ;  for  if  the  rent  reserved 
do  not  amount  to  so  much,  the  Statute  of  Frauds 
declares  that  such  parol  lease  shall  have  the  force  and 
effect  of  a  lease  at  will  only  (q).  A  lease  from  year  to 
year,  reserving  a  less  amount  of  rent,  must  be  made  by 
deed  (r).  The  best  way  to  create  this  kind  of  tenancy 
is  to  let  the  lands  to  hold  "  from  year  to  year  "  simply, 
for  much  litigation  has  arisen  from  the  use  of  more 
circuitous  methods  of  saying  the  same  thing  («). 

Lease  for  a  A  lease  for  a  fixed  number  of  years  may,  by  the 

years.  Statute  of  Frauds,   be  made  by  parol,  if  the  term 

do  not  exceed  three  years  from  the  making  thereof, 
and  if  the  rent  reserved  amount  to  two-thirds,  at 
least,  of  the  full  improved  value  of  the  land(t). 
Leases  for  a  longer  term  of  years,  or  at  a  lower 
rent,  were  required,  by  the  Statute  of  Frauds  (u), 
to  be  put  into  writing  and  signed  by  the  parties 
making  the  same,  or  their  agents  thereunto  lawfully 
authorized  by  writing.  But  a  lease  of  a  separate 
incorporeal  hereditament  was  always  required  to  be 
made  by  deed  (x).    And  the  Eeal  Property  Act,  1845, 

(o)  Stat.  46  &  47  Vict.  c.  61,  (a)  See  Bao.  Abr.  Leases  (L.  8); 

8.  54.    The  Act  of  1875  applied  Doe  d.   Clarke,  v.   SmaridQe^  7' 

to  agricultural  and  pastoral  hold-  Q.  B.  957. 

ings  of  two  acres  and  upwards  in  (Q  29  Car.  II.  c.  8,  s.  2 ;  Lord 

extent ;  see  stat.  88  <&  89  Vict.  BoUon  v.  Tomlifiy  5  A.  &  E.  856. 
c.  92,  s.  58.  (u)  29  Car.  II.  c.  8,  s.  1. 

(p)  Leggy,  Hacketty  Bac.  Abr.  {x)  Bird  v.  Higginson,  2  A.  A 

Leases  (L.  8) ;  S.  C.  nom.  Leggy,'  E.  696 ;  6  A.  &  E.  824 ;  S.  C.  4 

Strudwtck,  2  Salk.  414.  Nev.  &  Man.  505.     See  ante,  pp. 

(q)  29  Car.  II.  c.  3,  ss.  1,  2.  81,  806. 

(r)  Stat.  8  &9  Vict.c.  106,  s.  8. 
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provided  that  a  lease,  required  by  law  to  be  in  writing,  Leases  in 
of  any  tenements  or  hereditaments,  shall  be  void  at  required  to  be 
law,  unless  made  by  deed(y).    But   such  a  lease,  by  deed, 
although  void  as  a  lease  for  want  of  its  being  by 
deed,  may  be  good  as  an  agreement  to  grant  a  lease, 
ut  res  magis  valeat  qiiam  pereat(z).     And  since  the 
Judicature  Acts  took  effect  (a),  it  has  been  held  that  a 
tenant  in  possession  of  land  under  an  agreement  for  a 
lease,  which  he  might  enforce  specifically  under  the 
equitable  jurisdiction  of  the  Court  (6),  is  to  be  treated 
as  if  he  were  tenant  of  the  land  at  law  upon  the  terms 
of  the  agreement  (c).    A  tenant  under  a  mere  agree- 
ment in  writing  (d)  is  thus  placed  practically  in  the 
same  position  as  if  he  had  a  lease  by  deed.    It  does  not  No  formal 

words 

require  any  formal  words  to  make  a  lease  for  years,  required  to 
The  words  commonly  employed  are  "  demise,  lease,  °^*^®  *  ^®*^- 
and  to  farm  let ;  "  but  any  words  indicating  an  inten- 
tion to  give  possession  of  the  lands  for  a  determinate 
time  will  be  sufl&cient  (e).  Accordingly,  it  sometimes 
happened,  previously  to  the  Act  of  1845,  that  what 
was  meant  by  the  parties  merely  as  an  agreement  to 
execute  a  lease,  was  in  law  construed  as  itself  an 
actual  lease ;  and  very  many  lawsuits  arose  out  of  the 
question,  whether  the  effect  of  a  memorandum  was  in 
law  an  actual  lease,  or  merely  an  agreement  to  make 
one.  Thus,  a  mere  memorandum  in  writing  that  A. 
agreed  to  let,  and  B.  agreed  to  take,  a  house  or  farm 
for  so  many  years,  at  such  a  rent,  was,  if  signed  by  the 
parties,  as  much  a  lease  as  if  the  most  formal  words 

(y)  Stat.  8  &  9  Vict.  c.  106,  Swain  v.  Ayrea,  21  Q.  B.  D.  289. 

8.  8,  repealing  stat.  7  &  8  Vict.  (c)  Walsh  v.  Lonsdale,  21  Ch. 

c.  76i  8.  4,  to  the  same  effect.  D.  9 ;  Fumess  v.  Bondt  4  Times 

(z)  Parker  v.  Taswell,  4  Jur.,  L.  R.  467 ;  Lowther  v.  Heaver, 

N.  S.,  183,  affirmed  2De  G.  &  J.  41  Ch.  D.  248,  264;  Crump  v. 

559;  Bond  v.  Bosling,  1  B.  &  S.  Temple,  7  Times  L.  B.  120;  see 

371 ;  Tidy  v.  Mollett,  16  C.  B.,  Foster  v.  Beeves,  1892,  2  Q.  B. 

N.  S.,  298 ;  Bollason  v.  Le(m,  7  266 ;  ante,  pp.  181, 182. 

H.  &  N.  73,  overruling  Stratum  (d)  See  ante,  p.  184. 

V.  P««i«,  16  C.  B.  420.  (e)    Bac.    Abr.    Leases    (K); 

(a)  Ante,  p.  162.  Curling  v.  Mills,  6  Man.  &  Gr. 


(6)  See  ante,  p.  160  &  n.  (e) ;      178. 
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A  lease  may 
be  made  for 
any  number 
of  years. 


had  been  employed  (/).  By  such  a  memorandum  a 
term  of  years  was  created  in  the  premises,  and  was 
vested  in  the  lessee,  immediatelj^  on  his  entrj-,  instead 
of  the  lessee  acquiring,  as  at  present,  merely  a  right 
to  have  a  lease  granted  to  him  in  accordance  with  the 
agreement  (^). 

There  is  no  limit  to  the  number  of  years  for  which 
a  lease  may  be  granted ;  a  lease  may  be  made  for  99, 


Scott,  259 ;  WarmanY.  Faithfully 
5  B.  &  Ad.  1042;  Pearce  v. 
Cheslyn,  4  A.  &  £.  225. 


(/)  Poole  V.  Bentleyy  12  East, 
168 ;  Doe  d.  Walker  v.  Groves,  15 
East,  244 ;  Doe  d.  Pearson  v.  RieSy 
8  Bing.  178;  5.   C.   1  Moo.  & 

(g)  By  the  Stamp  Act,  1891,  leases,  with  some  exceptions,  are 
subject  to  an  ad  valorem  duty  on  the  rent  reserved  as  foUows : — 


Iftlieterm 

being 

definite 

If  the  term 

If  the  term 

doefiDot 

exceeds  35 

bi^ng 

exceed  85 

Yeaw. 

bat 

definite 

Years  or  is 

does  not 

exceeds  100 

indefinite. 

exceed  100 
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6 
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14    0 
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6 

2    5 

0 
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3    0 
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Where  the  yearly  rent  shall  not  ex- 
ceed £5 

Shall  exceed  £5  and  not  exceed  £10 

10  „  15 

16  „  20 

20  „  25 

„  25  „  60 

50  „  75 

76  „  100 

And  where  the  same   shall  exceed 

£100,  then  for  every  £50,  and  also 

for  any  fractional  part  of  £50 

And  any  premium  which  may  be  paid  for  the  lease  is  also  charged 
with  the  same  ad  valorem  duty  as  on  a  conveyance  upon  the  sale  of 
lands  for  the  same  consideration.  The  counterpart  bears  a  duty  of 
five  shillings,  unless  the  duty  on  the  lease  is  less  than  five  shillings, 
in  which  case  the  counterpart  bears  the  same  duty  as  the  lease  ;  and 
if  not  executed  by  the  lessor,  it  does  not  require  any  stamp  denoting 
that  the  proper  duty  has  been  paid  on  the  original.  Agreements  for 
leases  for  any  term  not  exceeding  thirty-five  years  are  subject  to  the 
same  duty  as  leases.  Leases  of  furnished  houses  or  apartments  for 
any  term  less  than  a  year,  where  the  rent  for  such  term  exceeds  251,^ 
are  subject  to  a  duty  of  half-a-crown.  And  any  lease  of  a  dwelling- 
house  or  part  thereof  for  any  definite  term  not  exceeding  a  year,  at  a 
rent  not  exceeding  the  rate  of  101.  per  annum,  is  now  chargeable  with 
the  stamp  duty  of  one  penny  only.  Covenants  in  a  l6ase  to  make 
improvements  or  additions  to  the  property  do  not  subject  it  to  any 
additional  duty.  See  stat.  54  &  55  Vict.  c.  39,  ss.  75 — 78,  and  1st 
schedule,  tit.  Lease,  replacing  83  &  34  Vict.  c.  97,  ss.  96 — 100,  and 
schedule,  tit.  Lease. 
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100,  1,000,  or  any  other  number  of  years ;  the  only 

requisite  on  this  point  is,  that  there  be  a  definite  period  There  must 

of  time  fixed  in  the  lease,  at  which  the  term  granted  fi^^^fo"  the 

must  end  (h) ;  and  it  is  this  fixed  period  of  ending  ending. 

which  distinguishes  a  term  from  an  estate  of  freehold. 

Thus,  a  lease  to  A.  for  his  life  is  a  conveyance  of  an 

estate  of  freehold,  and  must  be  carried  into  effect  by 

the  proper  method  for  conveying  the  legal  seisin ;  but 

a  lease  to  A.  for  ninety-nine  years,  if  he  shall  so  long 

live,  gives  him  only  a  term  of  years,  on  account  of  the 

absolute  certainty  of  the  determination  of  the  interest 

granted,  at  a  given  time  Jixed  in  the  lease.     Besides  the 

fixed  time  for  the  term  to  end,  there  must  also  be  a 

time  fixed  from  which  the  term  is  to  begin ;  and  this 

time  may,  if  the  parties  please,  be  at  a  future  period  (i). 

Thus,  a  lease  may  be  made  for  100  years  from  next  A  term  may 

Christmas.    For,  as  leases  anciently  were  contracts  coimnence^at 

between  the  landlords  and  their  husbandmen,  and  the  *  future  time. 

interests  of  tenants  for  years  were  treated  as  lying 

outside  the  law  of  freehold  estates  (A:),  no  objection  was 

made  to  the  tenant's  right  of  occupation  being  deferred 

to  a  future  time. 

When  the  lease  is  made,  the  lessee  does  not  become  Entry. 
complete  tenant  by  lease  to  the  lessor  until  he  has 
entered  on  the  lands  let(Z).     Before  entry,  he  has  no 
estate,  but  only  a  right  to  have  the  lands  for  the  term  by 
force  of  the  lease  (7?0,  called  in  law  an  interesse  teiinini.  Interesse 
But  if  the  lease  should  be  made  by  a  bargain  and  sale,  g^^J^^^ 
or  any  other  conveyance  operating  by  virtue  of  the  and  sale. 
Statute  of  Uses,  the  lessee  will,  as  we  have  seen(n), 
have  the  whole  term  vested  in  him  at  once,  in  the  same 
manner  as  if  he  had  actually  entered. 

{h)  Co.   Litt.  46  b ;   2  Black.  Miller  v.  Green,  8  Bingh.  92 ; 

Comm.  148.  ante,  p.  193. 

(I)  2  Black.  Comm.  143.  (w)  Litt.  s.  469 ;    Bac.    Abr. 

(k)  See  ante,  pp.  16—21,  28, 62,  *  Leases  (M) ;    Wallis   v.   Hands, 

63.  1893,  2  Ch.  76. 

(/)  Litt.  B.  68;  Co.  Litt.  46  b;  (n)  Ante,  p.  197. 
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The  circumstance,  that  a  lease  for  years  was  anciently 
nothing  more  than  a  mere  contract,  explains  a  carious 
point  of  law  relating  to  the  creation  of  leases  for  years, 
which  does  not  hold  with  respect  to  the  creation  of  any 
Lease  for        greater  interest  in  land.    If  a  man  should  by  indenture 
estcT  ^\         l&SLse  lands,  in  which  he  has  no  legal  interest,  for  a  term 
of  years,  both  lessor  and  lessee  will  be  estopped  during 
the  term,  or  forbidden  to  deny  the  validity  of  the  lease. 
This  might  have  been  expected  (o).     But  the  law  goes 
further,  and  holds,  that  if  the  lessor  should  at  any  time 
during  the  lease  acquire  the  lands  he  has  so  let,  the 
lease,  which  before  operated  only  by  estoppel,  shall 
now  take  effect  out  of  the  newly-acquired  estate  of  the 
lessor,  and  shall  become  for  all  purposes  a  regular 
Exception       estate  for  a  term  of  years  (p).    If,  however,  the  lessor 
leawrhM  any  ^^^f  ^^  ^^^  *™®  ^*  making  the  lease,  any  interest  in 
interest.  the  lands  he  lets,  such  interest  only  will  pass,  and  the 

lease  will  have  no  further  effect  by  way  of  estoppel, 
though  the  interest  purported  to  be  granted  be  really 
greater  than  the  lessor  had  at  the  time  power  to 
grant  (q).  Thus,  if  A.,  a  lessee  for  the  life  of  B., 
makes  a  lease  for  years  by  indenture,  and  afterwards 
purchases  the  reversion  in  fee,  and  then  B.  dies,  A. 
may  at  law  avoid  his  own  lease,  though  several  of  the 
years  expressed  in  the  lease  may  be  still  to  come  ;  for, 
as  A.  had  an  interest  in  the  lands  for  the  life  of  B.,  a 
term  of  years  determinable  on  B.'s  life  passed  to  the 
lessee.  But  if  in  such  a  case  the  lease  was  made  for 
valuable  consideration.  Equity  would  oblige  the  lessor 
to  make  good  the  term  out  of  the  interest  he  had 
acquired  (r). 

Ownership  of       As  we  have  seen,  a  tenant  for  a  term  of  years  has 
y^ars.^  °^       l^^g  enjoyed  a  true  property  in  his  holding  ;  for  he 

(o)  See  ante,  p.  147.  (g)   Co.    Litt.  47   b ;    Hill  v. 

(p)  Co.  Litt.  47  b  ;  Bac.  Abr.  Saunders,  4  B.  &  C.  629 ;  Doe  d. 

Leases  (O) ;  2  Prest.  Abst.  211 ;  Strode  v.  Seaton,  2  C.  M.  A  R. 

Webb  V.  Amtin,  7  Man.  &  Gr.  728,  780. 

701.  (r)  2  Prest.  Abst.  217. 
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has  the  right  to  maintain  or  recover  possession  of  his 
land  during  the  term  against  all  others,  including  his 
landlord  («).  He  also  enjoys  the  right  of  free  disposi- 
tion of  his  holding,  either  by  parting  with  his  whole 
interest  therein,  which  is  termed  an  assignment,  or  Assignment. 
by  granting  an  estate  for  a  shorter  term  than  his  own, 
which  is  called  an  underlease  (f).  But  he  may  deprive  Underlease. 
himself  of  the  power  of  exercising  this  right  by  agree- 
ment with  his  landlord.  Thus  his  lease  may  have 
contained  a  covenant  by  him  not  to  assign  the  demised 
premises  without  his  landlord's  licence ;  in  which  case 
he  will  be  prevented  from  assigning,  though  not  from 
underletting  them  without  licence  {u).  Or  he  may 
have  covenanted  not  to  assign  or  underlet  without 
Ucence,  which  will  prevent  either  mode  of  disposi- 
tion (j).  With  regard  to  the  right  of  free  enjoyment, 
it  appears  that,  in  the  absence  of  express  agreement, 
a  tenant  for  years  is  liable,  equally  with  a  tenant  for 
life,  for  voluntary  waste  :  but  it  is  a  question  whether 
a  tenant  for  years  is  not  liable,  in  the  matter  of 
permissive  waste,  at  least  to  keep  the  demised  premises 
wind  and  water  tight,  so  as  to  prevent  decay  (y).  But 


(5)  Ante,  pp.  2,  17,  18,  631, 
n.  (gh  3  Black.  Comm.  ch.  xi, 
xii  ;  Bac.  Abr.  Trespass  (C.  2). 

(t)  Bract.  11  b,.  326  a ;  Perk, 
s.  91;  Co.  Litt.  46  b;  Shep. 
Touch.  268;  Bac.  Abr.  Leases 
(I.  3) ;  Church  v.  Broton,  15  Ves. 
258,  264  ;  Cruise,  Dig.  iv.  88,  89, 
4th  ed. ;  Buchland  v.  PapilloUy 
L.  R.  1  Eq.  477,  2  Ch.  67. 

(u)  Crusoe  d.  Blencowe  v. 
Bugby,  2  W.  Bl.  766;  15  Ves. 
265.  By  Stat.  55  &  56  Vict.  c. 
18,  8.  3,  agreements  in  leases 
against  assigning  or  underletting 
without  licence  shall,  unless  the 
lease  contain  an  express  provision 
to  the  contrary,  be  deemed  to  be 
subject  to  a  proviso  that  no  fine 
shall  be  payable  for  such  licence. 

{3^  See  15  Ves.  265 ;  Bain  v. 
Fothergill,  L.  R.  7  H.  L.  158 ; 
Woodfall,  Landlord  &   Tenant, 


ch.  xvii.  s.  2,  p.  679,  14th  ed. 

(y)  The  old  opinion  vtras  that  a 
tenant  for  years  was  on  the  same 
footing  with  a  tenant  for  life  as 
regards  waste,  and  that  both 
were  liable  for  permissive  waste ; 
Litt.  s.  71 ;  Co.  Litt.  53,  54  a ;  2 
Inst.  144,  145,  299 ;  2  Black. 
Comm.  144, 283.  But  in  modern 
times  conflicting  opinions  have 
been  expressed  as  to  the  liability 
of  a  tenant  for  years  for  permis- 
sive waste  ;  Heme  v.  Bemhow,  4 
Taunt.  764 ;  Auworth  v.  Johnson, 
5  C.  &  P.  239 ;  Yellowly  v.  Gower, 
11  Ex.  274,  293,  294 ;  Woodhouse 
V.  Walker,  5  Q.  B.  D.  404,  406, 
407  ;  Dames  v.  Davies,  38  Ch.  D. 
499,  603,  504 ;  Re  Cartmright,  41 
Ch.  D.  532 ;  and,  as  we  have 
seen,  it  has  now  been  decided 
that  a  tenant  for  life  is  not  liable 


478  OF  PERSONAL  INTERESTS   IN   REAL   ESTATE. 

in  practice,  the  rights  and  liabilities  of  a  tenant  for 
years  in  respect  of  his  enjoyment  of  the  demised 
premises  are  almost  always  regulated  by  express 
agreement.  Thus  in  agricultural  leases  the  tenant 
generally  enters  into  covenants  as  to  the  mode  of 
cultivation  of  the  land  ;  in  leases  of  houses,  he  usually 
covenants  to  repair,  and  sometimes  to  paint  them  also. 
Covenants  restricting  the  use  of  the  premises,  as  not 
to  carry  on  certain  trades  thereon,  or  to  use  the  same 
as  a  private  dwelling-house  only,  are  also  met  with(z). 

Rent  and  Lcases  for  years  taken  for  the  purpose  of  occupation 

covenants  in  ^^^  usually  made  subject  to  the  payment  of  a  yearly 
rent  (a) ;  and,  as  we  have  seen,  they  generally  contain 
certain  covenants  by  the  lessee,  amongst  which  a 
covenant  to  pay  the  rent  is  always  included.  Thus  a 
lease  is  a  matter  partly  of  transfer  of  property,  partly 
of  contract.  As  a  matter  of  contract,  the  lessee's 
covenant  to  pay  rent  and  his  other  covenants  remain 

for  permissive  waste  ;  ante^  p.  118.  modem  times  tenants  for  life  are 
It  may  be  thought  that,  on  usually  life-owners  rather  than 
principle,  this  decision  should  farmers;  and  this  difierence  in 
govern  the  case  of  a  tenant  for  their  position  seems  to  have  been 
years.  But  it  may  be  pointed  recognized  in  the  modem  treat- 
out  that,  anciently,  tenants  for  ment  of  the  question ;  see  Bewes 
life  and  years  were  equaUy  in  the  on  Waste,  211  sq.;  ante,  pp.2, 
position    of    farmers,    while    in  n.  (6),  3,  n.  (/),  42,  n.  («),  110. 

(z)  Here  it  may  be  mentioned  that,  under  an  agreement  to  take 
a  lease  with  '*  the  usual "  covenants,  or  without  specifying  the 
covenants,  the  lessor  can,  as  a  rule,  insist  on  the  insertion  in  the 
lease  of  no  other  covenants  by  the  lessee  than  covenants  (1)  to  pay 
rent,  (2)  to  pay  taxes,  except  such  as  are  expressly  payable  by  the 
lessor,  (3)  to  keep  and  deliver  up  the  premises  in  repair,  and  (4)  to 
allow  the  lessor  to  enter  and  view  the  state  of  repair.  Leases  for 
particular  purposes  (as  farming,  mining  or  public-house  leases) 
should  contain,  besides,  such  covenants  and  clauses  as  are  usually 
inserted  in  similar  leases  by  the  custom  of  the  trade  or  the  district. 
In  the  absence  of  express  stipulation,  the  lessor  is  entitled  to  have 
a  condition  of  re-entry  on  non-payment  of  rent,  but  not  on  breach 
of  covenant.  And  the  lessor  is  only  bound  to  enter  into  the  usual 
qualified  covenant  for  quiet  enjoyment.  See  Davidson,  Prec.  Conv., 
vol.  V.  pt.  i.  pp.  60 — 64,  3rd  ed. ;  Hampshire  v.  Widens^  7  Ch.  D. 
656,  661 ;  Re  Andertoh  ^  Milner's  Contract,  46  Ch.  D.  476 ;  Re 
Lander  <t  Bagley's  Contract,  1892,  3  Ch.  41. 

(a)  Ante,  p.  311. 
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constantly  binding  on  him  during  the  whole  term,  not- 
withstanding any  assignment  which  he  may  make  (6). 
Oh  a  sale  of  leasehold  land  by  the  lessee,  the  purchaser 
is  therefore  bound  to  enter  into  a  covenant  to  indem- 
nify the  vendor  against  non-payment  of  the  rent  and 
non-observance  of  the  covenants  of  the  lease  (c).  And 
the  assignee  of  a  lease  is  bound  so  to  indemnify  the 
lessee,  even  without  such  a  covenant  {d) .  The  assignee, 
as  such,  is  liable  to  the  landlord  for  the  rent  which 
may  be  upaid,  and  for  the  covenants  which  may  be 
broken  during  the  time  that  the  term  remains  vested 
in  him,  although  he  may  never  enter  into  actual  pos- 
session (e),  provided  that  such  covenants  relate  to  the 
premises  let  (/) :  and  a  covenant  to  do  any  act  upon 
the  premises,  as  to  build  a  wall,  is  binding  on  the 
assignee,  if  the  lessee  has  covenanted  for  himself 
and  his  assigns  to  do  the  act((/).  But  a  covenant  to 
do  any  act  upon  premises  not  comprised  in  the  lease 
cannot  be  made  to  bind  the  assignee  (/i).  Covenants 
which  are  binding  on  the  assignee  are  said  to  i-uyi  tcith  Covenants 
the  land,  the  burden  of  such  covenants  passing  with  withthehind. 
the  land  to  eve^y  one  to  whom  the  term  is  from  time 
to  time  assigned.  But  when  the  assignee  assigns  to 
another,  his  liability  ceases  as  to  any  future  breach  (t). 

(b)  And    the    lessee    remains  (c)  Sug.  V.  &  P.  37. 

liable  for  the  rent,  after  assign-  (a)  Burnett  v.  Lynchj  5  B.  & 

ment,  even  without  an  express  C,  589 ;  Moule  v.  Qarrett^  L.  R. 

covenant  to  pay  it :  but  in  such  5  Ex.  132. 

a  case  the  lessor  will  be  barred  (e)  Williams  v.  Boaanquet^  1 

from  suing  the  lessee  for  rent,  if  Brod.   &  Bing.   238 ;    3    J.    B. 

he  accept  the    assignee  as  his  Moore,  500 ;  21  R.  R.  585. 

tenant.     This  is  no  bar  to  his  (/)  As  do,  for   example,    the 

suing    the    lessee    on    express  covenants  specified  in  note  (e)  to 

covenants.    See  Walker^s  case^  3  p.  478,  ante. 

Rep.  22,  24 ;  Bamardv.  Godscall,  (g)  Spencer's  case^  5  Rep.  16  a ; 

Cro.  Jac.  309;  Marsh  v.  Brace,  Hemingway  v.    FemandeSf    13 

ib.  334;    Brett  v.  Cumberland,  Sim.  228.  SeeMinshully,Oakes, 

ib,  521 ;  BacheUmr  v.  Oage,  Cro.  2  H.  &  N.  793,  809. 

Car.  188 ;  Norton  v.  Acklane,  ib.  {k)  Keppel  v.  Bailey,  2  My.  & 

580;   Mills  v,  Auriol,  1  H.  Bl.  K.  617. 

438,  443,  445 ;  4  T.  R.  94,  98 ;  (t)  Taylor  v.  8hum,  1  Bos.  & 

2  R.  R.  341 ;  Mayor  of  Swansea  Pul.  31 ;  4  R.  R.  769 ;  Rowley  v. 

v.  Thomas,  10  Q.  B.  D.  48 ;  Bayn-  Adams,  4  M.  &  Cr.  58i. 
ion  V.  Morgan,  22  Q.  B.  D.  74. 
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In  the  same  manner  the  benefit  of  covenants  relating 
to  the  land,  entered  into  by  the  lessor,  will  pass  to  the 
assignee;  for,  though  no  contract  has  been  made 
between  the  lessor  and  the  assignee  individually,  yet 
as  the  latter  has  become  the  tenant  of  the  former,  a 
privity  of  estate  is  said  to  arise  between  them,  by 
virtue  of  which  the  covenants  entered  into,  when  the 
lease  was  granted,  become  mutually  binding,  and  may 
be  enforced  by  the  one  against  the  other  (/:).  This 
mutual  right  is  also  confirmed  by  an  express  clause 
of  the  statute  before  referred  to  (0,  by  which  assignees 
of  the  reversion  were  enabled  to  take  advantage  of 
conditions  of  re-entry  contained  in  leases  (m).  By  the 
same  statute  also,  the  assignee  of  the  reversion  is 
enabled  to  take  advantage  of  the  covenants  entered 
into  by  the  lessee  with  the  lessor,  under  whom  such 
assignee  claims  (n), — an  advantage,  however,  which,  in 
some  cases,  he  is  said  to  have  previously  possessed  (o). 
And  with  regard  to  leases  made  after  the  year  1881, 
the  Conveyancing  Act  of  1881  contains  further  enact- 
ments (p)  annexing  the  rent  reserved  and  the  benefit 
of  the  lessee's  covenants,  having  reference  to  the  sub- 
ject-matter of  the  lease,  to  the  immediate  reversionary 
estate  in  the  land,  and  giving  a  remedy  for  such  rent 
and  covenants  to  the  person  entitled,  subject  to  the 
term,  to  the  income  of  the  same  reveraionary  estate  ; 
also  laying  the  obligation  of  the  lessor's  covenants, 
with  reference  to  the  subject-matter  of  the  lease,  upon 
the  immediate  reversionary  estate  and  the  person 
entitled  thereto,  so  far  as  the  lessor  has  power  to  bind 
them ;  and  allotting  the  like  advantage  and  liability 

a-)  3  Rep.  28 ;    Stevenson   v.  817. 

Lambard,  2  East,  675,  580;  6  (o)  Vyvyan  v.  Arthur,  1  B..A: 

R.  R.  511 ;  Siigd.  Vend.  &  Pur.  C.  410,  414. 

478,  note,  3rd  ed.  (p)  Stat.  44  &  45  Vict.  c.  41. 

(l)  Stat.  82Hen.VIII.  c.  34, 8.2.  ss.  10,  11 ;  see  Wms.  Conv.  Stat. 

(w)  Ante,  p.  314.  104—110 ;  Municipal,  ^.,  Build- 

(n)  1  Wms.  Saund.  240,  n.  (3) ;  ing  Society  v.  Smith,  22  Q.  B. 

Martyn  v.  Williams,  1  H.  &  N.  D.  70. 
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to  every  part  of  the  reversionary  estate,  in  the  case  of 
severance  thereof. 

The  payment  of  the  rent  and  the  observance  Proviso  for 
and  performance  of  the  covenants  are  usually  further  ^^'^^  ^* 
secured  by  a  proviso  or  condition  for  re-entry  (5). 
The  proviso  for  re-entry,  so  far  as  it  relates  to  the 
non-payment  of  rent,  has  been  already  adverted 
to(70;  it  enables  the  landlord  or  his  heirs  (and  the 
statutes  above  mentioned  (s)  enable  his  assigns),  to 
re-enter  on  the  premises  let,  and  repossess  them  as 
if  no  lease  had  been  made.  The  landlord,  his  heirs, 
or  assigns,  could  formerly,  on  non-observance  of  any 
covenant,  at  once  re-enter  in  the  same  way,  under  the 
proviso  for  re-entry  on  breach  of  covenant  (t).  And, 
as  a  rule,  the  tenant  could  obtain  no  relief  in  equity 
against  a  forfeiture  for  breach  of  covenant,  other  than 
a  covenant  to  pay  money  (lO.  A  condition  for  re-entry 
on  breach  of  covenant  thus  became  a  very  serious 
instrument  of  oppression  in  the  hands  of  the  landlord, 
when  the  property  comprised  in  the  lease  was  valuable, 
and  the  tenant  had  by  mere  inadvertence  committed 
some  breach  of  covenant  (x).  But  now,  by  the  Con- 
veyancing Act  of  1881  (2/),  a  right  of  re-entry  or 
forfeiture  under  any  proviso  or  stipulation  in  a  lease  {z) 
for  a  breach  of  any  covenant  or  condition  in  a  lease, 
shall  not    be    enforceable,   by  action   or  otherwise, 

(q)  See  anUy  p.  478,  n.  (2),  (y)  Stat.  44  &  46  Vict.  c.  41, 

r)  Antey  p.  812.  s.  14.    This  Act  repealed  stats. 


(»j  Stats.  32  Hen.  VIII.  c.  34 ;  22  &  23  Vict.  c.  35,  ss.  4—9 ;  23 

44  k  46  Vict.  c.  41,  ss.  10,  14  &  24  Vict.  c.  126,  s.  2;   which 

(sub-s.  8) ;  ante,  pp.  314,  316.  had  given  power  to  the  Courts, 

(t)  Doe  d.  Muston  v.  Gladwin^  under    certain     conditions,    to 

6  Q.  B.  953 ;  Davis  v.  Burrell^  relieve  against  a  forfeiture  for 

10  G.  B.  821,  breach  of    a  covenant  or  con- 
(u)  Hill  V.  Barclay y  18  Ves.  66 ;  dition  to  insure  against  fire. 

11  B.  B.  147 ;  Nokes  v.  Gibbon,  (z)  See  sect.  14,  subs-s.  3 ; 
3  Drew.  681 ;  Barrow  v.  Isaacs,  Swain  v.  Ayres,  21  Q.  B.  D.  289. 
1891,  1  Q.  B.  417 ;  see  Bamford  By  stat.  66  &  66  Vict.  c.  13,  s.  6, 
V.  Creasy,  3  Giff.  676 ;  Bargent  v.  the  benefit  of  these  provisions  is 
Thomson,  4  Giff.  473.  extended   to  agreements    for  a 

(x)  See  note  (t),  ante.  lease  or  underlease. 

W.R.P.  I  I 


482  OF   PERSONAL   INTERESTS  IN  REAL  ESTATE. 

unless  and  until  the  lessor  serves  on  the  lessee  a 
notice  specifying  the  particular  breach  complained  of, 
and,  if  the  breach  is  capable  of  remedy,  requiring  the 
lessee  to  remedy  the  breach,  and  in  any  case  requiring 
the  lessee  to  make  compensation  in  money  for  the 
breach  (a),  and  the  lessee  fails  within  a  reasonable 
time  thereafter  to  remedy  the  breach,  if  it  is  capable 
of  remedy,  and  to  make  reasonable  compensation 
in  money,  to  the  satisfaction  of  the  lessor,  for  the 
breach  (b).  And  where  the  lessor  is  proceeding  to 
enforce  such  a  right  of  re-entry,  the  Court  is 
authorized,  on  the  application  of  the  lessee  (c),  to 
grant  reUef  against  such  a  forfeiture,  if  and  upon 
such  terms  as  the  Court,  under  the  circumstances  of 
the  case,  shall  think  fit.  But  such  relief  cannot  be 
obtained  after  the  lessor  has  actually  recovered  pos- 
session of  the  premises,  whether  by  entry  or  action  (d). 
These  provisions  apply  to  all  leases,  whatever  their 
date,  and  have  effect  notwithstanding  any  stipulation 
to  the  contrary.  But  they  do  not  affect  the  law 
relating  to  re-entry  or  forfeiture,  or  rehef  in  case 
of  non-payment  of  rent(6).  Nor  do  they  apply  to  a 
covenant  or  condition  against  the  assigning,  under- 
letting, parting  with  the  possession,  or  disposing  of 
the  land  leased  (/);  nor,  in  the  case  of  a  mining 
lease,  to  a  covenant  or  condition  for  allowing  the 
lessor  to  have  access  to  or  inspect  books,  accounts, 
records,  weighing  machines  or  other  things,  or  to 

(a)  See  Lock  v.  PearcCy  1893,  relieve  an  under-lessee  against  a 

2  Ch.  271.  forfeiture  incurred  by  the  original 

(6)  See  North  London,  ^c,  Co*  lessee ;  Cholnteley  School^  High- 

V.  Jacques,  49  L.  T.  669 ;  Jacques  gate  v.  Setoelly  1893, 2  Q.  B.  254,  & 

V.  Harrison,   12  Q.  B.  D.  136,  1894,  2  Q.  B.  906 ;  Nindv.Nine- 

165 ;    Greenfield   v.    Hanson,  2  teenth  Century  Building  Socy., 

Times  L.  R.  876 ;  Skinners'  Co,  1894,  2  Q.  B.  226. 

v.JKni^H1891,2Q.B.642;  Stat.  (4)    Quilter    v.    Maplesan, -9^ 

66  &  56  Vict.  c.  13,  s.  2  (1).  Q.  B.  D.  672,  677 ;    Rogers  v. 

(c)  See  Stat.  44  &  45  Vict.  c.  41,  Rice,  1892,  2  Gh.  170. 

8.  14  (3) ;  Burt  v.  Gray,  1891,  2  (e)  Ante,  pp.  312—814. 

Q.  B.  98.     Stat.  55  &  56  Vict.  (/)  Barrow  v.  Isaacs,  1891,  1 


c.  13,  s.  4,  enables  the  Court  to      Q.  B.  417< 


OF  A  TERM   OF  YEARS.     •  483 

«nter  or  inspect  the  mine  or  the  workings  thereof.  A 
condition  for  forfeiture  on  the  lessee's  bankruptcy,  or 
on  the  taking  in  execution  of  his  interest,  was  also 
excepted  from  the  Act.  But  by  the  Conveyancing 
Act,  1892  (^),  such  a  condition  is  only  to  be  excepted 
from  the  operation  of  the  above  provisions  after  one 
year  from  the  date  of  the  bankruptcy  or  execution, 
ixnd  provided  the  lessee's  interest  be  not  sold  within 
the  year.  Such  a  condition  is,  however,  to  remain 
an  unqualified  exception  from  the  above  provisions  of 
the  Act  of  1881  if  contained  in  a  lease  of  (1)  agricul- 
tural or  pastoral  land ;  (2)  mines  or  minerals ;  (3)  a 
public-house  or  beershop;  (4)  a  dwelling-house  let 
furnished ;  or  (5)  any  property  with  respect  to  which 
the  personal  qualifications  of  the  tenant  are  of  import- 
ance for  the  preservation  of  the  value  or  character  of 
the  property,  or  on  the  ground  of  neighbourhood  to 
the  lessor,  or  any  person  holding  under  him. 

At  common  law,  the  proviso  for  re-entry  on  breach  Effect  of 
of  covenants  was  the  subject  of  a  curious  doctrine ;  brScTh  of' 
that  if  an  express  licence  were  once  given  by  the  covenant, 
landlord  for  the  breach  of  any  covenant,  or  if  the 
covenant  were,  not  to  do  a  certain  act  without  licence, 
and  licence  were  once  given  by  the  landlord  to  perform 
the  act,  the  right  of  re-entry  was  gone  for  ever  (A). 
The  ground  of  this  doctrine  was,  that  every  condition 
of  re-entry  was  entire  and  indivisible;   and,  as  the 
condition  had   been  waived   once,   it  could  not  be 
•enforced  again.    So  far  as  this  reason  extended  to  the 
breach  of  any  covenant,  it  was  certainly  intelUgible ; 
but  its  application  to  a  Ucence  to  perform  an  act, 
which  was  only  prohibited  when  done  ivithout  Ucence, 
-    was  not  very  apparent  (i).     This  rule,  which  was  well 

(g)  Stat.  65  &  66  Vict.  c.  18,      Ves.  173. 

2  (2).  (t)  4  Jarman's  Conveyancing, 


{h)  'Dumpor's  case,  4  Rep.  119 ;      by' Sweet,  877,  n.  (e) 
Brummell    v.    Macj^her&oriy    14 
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waiver. 
Continuing 
breach. 
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waiver. 


established,  was  frequently  the  occasion  of  great  in- 
convenience to  tenants  ;  for  no  landlord  could  venture 
to  give  a  licence  to  do  any  act,  which  might  be 
prohibited  by  the  lease  unless  done  with  licence,  for 
fear  of  losing  the  benefit  of  the  proviso  for  re-entry, 
in  case  of  any  future  breach  of  covenant  (A*).  But  in 
1859  this  inconvenient  doctrine  was  removed  by  Lord 
St.  Leonards'  Ac{  (t) ;  and  the  giving  of  any  such 
licence  no  longer  prevents  the  enforcement  of  the 
landlord's  right  of  re-entry  for  any  breach  of  covenant 
not  authorized  or  avoided  by  the  licence.  This  Act, 
however,  failed  to  provide  for  the  case  of  an  actual 
waiver  of  a  breach  of  covenant.  On  this  point  the 
law  stood  thus.  The  receipt  of  rent  by  the  landlord, 
after  notice  of  a  breach  of  covenant  committed  by  his 
tenant  prior  to  the  rent  becoming  due,  was  an  implied 
waiver  of  the  right  of  re-entry  {m) ;  but  if  the  breach 
was  of  a  continuing  kind,  this  implied  waiver  did 
not  extend  to  the  breach  which  continued  after  the 
receipt  (n).  An  implied  waiver  of  this  kind  did  not 
destroy  the  condition  of  re-entry  (o) ;  but  an  actual 
waiver  had  this  effect.  Few  landlords,  therefore,  were 
disposed  to  give  an  actual  waiver.  This  inconvenience 
was  met  by  a  subsequent  Act(p),  providing  that  in 
future  any  actual  waiver  by  the  lessor,  in  any  par- 
ticular instance,  of  the  benefit  of  any  covenant  or 


(k)  The  only  method  to  be 
adopted  in  such  a  case  was,  to 
create  a  fresh  proviso  for  re- 
entry on  any  future  breach  of 
the  covenants,  a  proceeding 
which  was,  of  course,  attended 
with  expense.  The  term  would 
then,  for  the  future,  have  been 
determinable  on  the  new  events 
stated  in  the  proviso ;  and  there 
was  no  objection  in  point  of  law 
to  such  a  course;  for  a  term, 
unlike  an  estate  of  freehold, 
may  be  made  determinable 
during  its  continuance,  on 
events  which  were  not  contem- 


plated at  the  time  of  its  creation. 
See  2  Prest.  Conv.  199. 

(I)  Stat.  22  &  23  Vict.  c.  35. 
ss.  1,  2.  By  Stat.  8  &  9  Vict, 
c.  99,  s.  5,  the  doctrine  had  ceased 
to  extend  to  licences  granted  to 
the  tenants  of  Crown  lands. 

(m)  Co.  Litt.  211  b ;  Price  v. 
Worwood,  4  H.  &  M.  612. 

(n)  Doc  d.  Muston  v.  Gladtrin^ 
6  Q.  B.  953;  Doe  d.  Baker  v. 
Jonesy  5  Ex.  498. 

(o)  Doe  d.  Flower  v.  Peck,  1 
B.  &  Ad.  428. 

(p)  Stat.  23  &  24  Vict.  c.  38, 
s.  6. 
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condition  in  any  lease,  should  not  be  deemed  to  be  a 
general  waiver  of  the  benefit  of  any  such  covenant  or 
condition,  unless  an  intention  to  that  effect  should 
appear. 

At  common  law,  too,  a  grantee  of  the  reversion  of  Severance  of 
part  of  the  property  comprised  in  a  lease  could  not 
take  advantage  of  a  condition  of,  re-entry  or  other 
•condition  contained  in  the  lease ;  as  if  a  lease  had 
been  made  of  three  acres,  reserving  a  rent  upon  con- 
•dition,  and  the  reversion  of  two  acres  were  granted, 
the  rent  might  be  apportioned^  but  the  condition  was 
destroyed,  '^  for  that  it  is  entire  and  against  common 
right  "(q).  The  law  on  this  point  was  partially  altered 
by  Lord  St.  Leonards'  Act,  which  provides  (r),  that 
where  the  reversion  upon  a  lease  is  severed,  and  the 
rent  is  legally  apportioned,  the  assignee  of  each  part 
of  the  reversion  shall,  in  respect  of  the  apportioned 
rent  belonging  to  him,  have  the  benefit  of  all  con- 
ditions of  re-entry  for  non-payment  of  the  original 
rent.  It  will  be  observed  that  this  enactment  does  not 
affect  conditions  of  re-entry  on  breach  of  covenants ; 
also,  that  it  can  only  take  effect,  if  the  rent  be  legally 
apportioned.  Bent  can  only  be  legally  apportioned 
by  the  consent  of  the  tenant  to  the  apportionment,  or 
by  the  verdict  of  a  jury  («).  But  with  regard  to  leases 
made  after  the  year  1881,  the  common  law  rule  is 
altogether  abolished  by  the  Conveyancing  Act  of 
1881  (t),  which  provides  that  every  condition  or  right 
of  re-entry  and  every  other  condition  contained  in 
such  leases  shall,  on  the  severance  of  the  reversionary 
estate  in  the  land  leased,  be  apportioned  and  remain 
annexed  to  the  several  parts  of  the  reversionary  estate 
as  severed. 

(q)  Go.  Litt.  215  a.    See  as  to  (s)  Bliss  v.  Collins,  5  B.  <&  A. 

coparceners,  Doe  d.  De  Rutzen  876.     See  ante,  p.  409. 
V.  Lewis,  5  A.  &  E.  277.  (t)  Stat.  44  &  45  Vict.  c.  41, 

(r)  Stat.  22  &  23  Vict.  c.  35,  s.  12 ;  see  also  s.  10. 
S.3. 
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It  was  provided  by  the  Statute  of  Frauds  («),  that 
no  leases,  estates,  or  interests,  not  being  copyhold  or 
customary  interests,  in  any  lands,  tenements  or  here- 
ditaments, should  be  assigned,  unless  by  deed  or  note 
in  writing,  signed  by  the  party  so  assigning  or  his 
agent  thereunto  lawfully  authorized  by  writing,  or 
by  act  or  operation  of  law.  And  now,  by  the  Real 
Property  Act,  1845  (x),  an  assignment  of  a  chattel 
interest,  not  being  copyhold,  in  any  tenements  or  here- 
ditaments, shall  be  void  at  law  unless  made  by  deed  (^). 

Leasehold  estates,  being  chattels,  could  always  be 
bequeathed  by  will  {z).  And,  as  we  have  seen  (a),  they 
devolve  in  the  first  place  on  the  executors  of  the  will, 
in  the  same  manner  as  other  personal  estate ;  or,  on 
the  decease  of  their  owner  intestate,  they  will  pass  to 
his  administrator.  An  explanation  of  this  part  of  the 
subject  will  be  found  in  the  author's  treatise  on  the 
principles  of  the  law  of  personal  property  (6),  It  was 
formerly  a  rule  that  where  a  man  had  lands  in  fee 
simple,  and  also  lands  held  for  a  term  of  years,  and 
devised  by  his  will  all  his  lands  and  tenements,  the 
fee  simple  lands  only  passed  by  the  will,  and  not  the 
leaseholds;  but  if  he  had  leasehold  lands,  and  none 
held  in  fee  simple,  the  leaseholds  would  then  pass,  for 
otherwise  the  will  would  be  merely  void  (c).  But  the 
Wills  Act  of  1887  {d)  now  provides,  that  a  devise  of  the 
land  of  the  testator,  or  of  the  land  of  the  testator  in 


{ii\  29  Car.  II.  c.  3,  s.  3. 


,^,  Stat.  8  &  9  Vict.  c.  106,  s.  3, 
repealing  stat.  7  &  8  Vict.  c.  76» 
8.  3,  to  the  same  effect. 

(y)  Any  assignment  of  a  lease 
upon  any  other  occasion  than  a 
*  Exonera-       sale  or  mortgage  appears  now  to 
tion  of  ^  subject  to  a  deed  stamp  of  10s, 

executors  and    Stat.  64  &  66  Vict.  c.  39,  replacing 
administra-       33  &  34  Vict.  c.  97. 
tors  of  lessee.        {')  Ante,  p.  20. 

ia)  Ante,  pp.  20,  21. 
(6)  Part  III.     Chaps,   iii.,  iv., 
pp.  407,  443,  14th  ed. 


(c)  Rose  V.  Bartlett,  Cro.  Car. 
292 ;  see  antey  p.  22. 

{d)  Stat.  7  Will.  rV.  &  1  Vict, 
c.  26,  s.  26.  See  Wilson  v.  Eden, 
5  Exch.  762 ;  18  Q.  B.  474 ;  16 
Beav.  158;  Prescott  v.  Barker. 
L.  R.  9  Ch.  174.  ♦Stat.  22  &  23 
Vict.  c.  36,  s.  27,  contains  a  pro- 
vision for  the  exoneration  of  the 
executors  or  administrators  of  a 
lessee  from  liability  to  the  rents 
and  covenants  of  the  lease,  similar 
to  that  to  which  we  have  already 
referred  with   respect   to   their 
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any  place,  or  in  the  occupation  of  any  person  men- 
tioned in  his  will,  or  otherwise  described  in  a 
general  manner,  and  any  other  general  devise  which 
would  describe  a  leasehold  estate  if  the  testator  had 
no  freehold  estate  which  could  be  described  by  it, 
shall  be  construed  to  include  the  leasehold  estates 
of  the  testator,  or  his  leasehold  estates  to  which 
such  description  shall  extend,  as  well  as  freehold 
estates,  unless  a  contrary  intention  shall  appear  by 
the  will. 

As  chattels,  leasehold  estates  have  always  been  liable  Alienation 
to  alienation  for  the  tenant's  debts,  both  during  his 
life  in  execution  of  a  judgment  against  him  (e),  and 
after  his  death  (/).  On  a  judgment  against  a  tenant 
for  years,  his  term  may  be  seized  and  sold  by  the 
sheriff  as  a  chattel  under  the  writ  oi  fieri  facias  (g). 
And  by  the  old  law,  execution  might  be  had  under  the 
writ  of  elegit  Qi)  of  the  whole  of  a  debtor's  term,  as  a 
chattel,  or  of  half  of  it,  as  land  (t).  But  at  common 
law,  judgments  were  no  more  binding  on  lands  held 
for  a  term  of  years  than  on  other  chattels  (A;)  ;  which, 
by  the  Statute  of  Frauds,  were  not  bound  by  judgments 
until  a  writ  of  execution  was  actually  in  the  hands  of 
the  sheriff  or  his  officer®.  By  the  Judgments  Act, 
1888,  lands  held  for  a  term  were  made  liable  to  judg- 
ments against  the  tenant  in  the  same  manner  as 
freehold  lands  (m) ;  but  as  against  purchasers  without 
notice  of  any  judgments,  such  judgments  were  to  have 
no  further  effect  than  they  would  have  had  under  the 

liability  to  rents-charge  in  con-  (h)  Ante,  p.  251,  and  note  (%). 

veyances  on  rents-charge;    see  (i)  8    Rep.    171;    Bac.    Abr. 

ante,  p.  410,  n.  (e) ;  Re  Oreen,  2  Execution  (C.  2). 

De  Oex,  F.  &  J.  121.  (/t)  8   Rep.    171;    Shirley   v. 

(e)  Bac.  Abr.  Execution  (G.  2, 4).  Watts,  8  Atk.  200. 

(/)  Ante,  pp.  20,  21.  (/)  Stat.  29  Car.  II.  c.  3,  s.  16. 

jg)  4  Rep.  74 .  Taylor  v.  Cole,  See  Wms.  Pers.  Prop.  96,  97, 

3  T.  R.  292;  1  R.  R.  706 ;  see  Doe  14th  ed. 

d.  Hughes  v.  Jones,  9  M.  A  W.  872 ;  (w)  Ante,  pp.  263,  254. 
ante,  p.  251.                 / 
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old  law  (w).  And  the  before-mentioned  Acts  of  1860, 
1864  and  1888,  reducing  the  lien  of  judgments,  apply 
to  leaseholds  equally  with  freeholds  (o).  By  the 
common  law,  terms  of  years  are  not  bound  by  the 
tenants'  debts  to  the  Crown,  until  award  of  execution 
against  him(jp).  And  purchasers  of  terms  are  now 
further  protected  by  the  before-mentioned  provision  of 
the  Crown  Suits  Act  of  1865  {q).  Terms  have  always 
been  liable  to  alienation  for  debt  on  the  tenant's  bank- 
ruptcy (r).  But  as  leases  for  years,  by  reason  of  their 
rent  and  covenants,  are  sometimes  more  burdensome 
than  profitable,  under  the  old  bankrupt  law,  a 
bankrupt's  term  did  not  vest  in  his  assignees  (who 
occupied  a  position  similar  to  that  of  the  present 
creditors'  trustee)  without  their  acceptance  of  it(«). 
As  we  have  seen,  under  the  Bankruptcy  Act,  1883, 
when  a  debtor  is  adjudged  bankrupt,  the  whole  of  his 
property  vests  at  once  in  the  trustee  for  the  purposes  of 
Disclaimer  of  the  Act  (t).  But  the  trustee  may,  within  the  time  and 
under  the  conditions  specified  in  the  Act,  disclaim  any 
part  of  the  property  of  the  bankrupt  which  consists  of 
land  of  any  tenure  burdened  with  onerous  covenants  : 
although  he  is  not  entitled,  as  a  rule,  to  disclaim  a  lease 
without  the  leave  of  the  Court  (u).  In  the  event  of  a 
disclaimer  by  the  trustee  6f  the  bankrupt's  leasehold 


leaseholds  by 
trustee  in 
bankruptcy. 


(n)  Stat.  2  &  3  Vict.  c.  11,  s.  6; 
Westbrook  v.  Blythe,  3  E.  &  B. 
737.  And  if  leaseholds  should  be 
considered  to  be  goods  within  the 
meaning  of  stat.  19  &  20  Vict, 
c.  97,  s.  1,  then  a  purchaser  with- 
out notice  was  thereby  protected, 
if  he  acquired  title  at  any  time 
before  an  actual  seizure  imder  the 
writ. 

(o)  Ante,  pp.  264—257. 

(jp)  Fleetwood's  case,  8  Rep. 
171 ;  13  Price,  669 ;  Chitty,  Pre- 
rogative of  the  Crown,  284,  297, 
298. 

(q)  Ante,  p.  267. 

(r)  Ante,  p.  260. 


(s)  Bac.  Abr.  Bankrupt  (F). 

{t)  Ante,  p.  260.  If  the  debtor 
acquire  any  leaseholds  after  his 
bankruptcy  but  before  his  dis- 
charge, he  may  make  a  valid 
disposition  of  them  to  any  one 
dealing  with  him  in  good  faith 
and  for  value,  either  with  or 
without  notice  of  the  bankruptcy, 
before  the  trustee  intervenes ; 
Re  Clayton  dt  Barclay's  Contract, 
1896, 2  Ch.  212 ;  Wms.  Pers.  Prop. 
266, 14th  ed. 

(u)  See  stat.  46  &  47  Vict, 
c.  62,  s.  66,  amended  by  63  &  64 
Vict.  c.  71,  s.  13;  Bankruptcy 
Rules,  1890,  No.  69. 
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property,  the  Court  may,  under  the  conditions  specified 
in  the  Act,  make  an  order  vesting  the  same  in  any 
other  person  entitled  thereto  (x). 

It  has  been  mentioned  (^)  that  a  tenant  for  years  Underlease, 
may,  unless  restrained  by  express  covenant,  make  an 
assignment  of  his  whole  term,  or  an  underlease  for 
any  part  thereof.     Any  assignment  for  less  than  the 
whole  term  is  in  effect  an  underlease  (z).    On  the  other 
hand,  any  assurance  purporting  to  be  an  underlease,  Underlease 
but  which  comprises  the  whole  term,  is,  by  the  better  ^^^^  "^^^^^ 
opinion,  in  effect  an  assignment  (a).     It  is  true  that 
in  some  cases,  where  a  tenant  for  years,  having  less 
than  three  years  of  his  term  to  run,  has  orally  agreed 
with  another  person  to  transfer  the  occupation  of  the 
premises  to  him  for  the  rest  of  the  term,  he  paying  an 
equivalent  rent,  this  has  been  regarded  as  an  under- 
lease, and  so  valid  (b),  rather  than  as  an  attempted 
assignment  which  would  be  void,  formerly  for  want 
of  a  writing  (c),  and  now  for  want  of  a  deed  (d).    It 
is,  however,  held  that  no  distress  can  be  made  for  No  distress 
the  rent  thus  reserved  (e).    But  if  a  tenure  be  created,  ^^  ^  °^^- 
the  lord,  if  he  have  no  estate,  must  at  least  have 
a  seigniory  (/),  to  which  the  rent  would  by  law  be 
incident ;  and  being  thus  rent  service,  it  must  by  the 
common  law  be  enforceable  by  distress  (g).    The  very 

(x)  Stat.  46  &  47  Vict.  c.  52,  Salisbury,   19  Beav.    198,   210; 

s.  55,  sub-8.  6,  amended  by  53  &  Beardman  v.    Wilson,  L.   B.  4 

54  Vict.  c.  71,  8. 13 ;  Re  Finley,  C.  P.  57. 

21  Q.  B.  D.  475  ;  Re  Morgan,  22  (6)  PouUeney    v.    Holmes,    1 

Q.B.D,  592;  Re  Smith,  Ex  parte  Strange,  405;  Preece  v.  Corrie, 

Hepburn,  25  Q.  B.  D.  536.  6  Bing.  27 ;    Pollock  v.   Stacy, 

(y)  Ante,  p.  477.  9Q.  B.  1083. 

(z)  See  Sugd.  Concise  Vendors,  (c)  Stat.  29  Gar.  II.  c.  3,  s.  3 ; 

482 ;  Cottee  v.  Richardson,  7  Ex.  ante,  p.  486. 

143.  (d)  Stat.  8  &  9  Vict.  c.  106, 

(a)  Palmer    v.    Edwards,    1  s.  3 ;  ante,  p.  486. 

Doug.    187,    n. ;    Parmenter   v.  .    (e)  Bac.  Abr.  tit.  Distress  (A) ; 

Webber,  8  Taunt.  593 ;  20  R.  R.      v.  Cooper,  2  Wilson,  375 ; 

575 ;  2  Prest.  Conv.  124 ;  Thorn  Preece   v.   Corrie,  5   Bing.   24 ; 


V.  Woolcombe,  3  B.  &  Ad.  586;      Pascoey. Pascoe, SBmg.l^.C.QdS. 
Longford  v.  Selmes,  3  K.  &  J.  220,  (/)  Ante,  p.  398. 

227 ;  Beaumont  v.    Marqiiis  of         (g)  Litt.  sect.  213. 
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fact,  therefore,  that  no  distress  can  be  made  for  the 
rent  by  the  common  law,  shows  that  there  can  be  no 
tenure  between  the  parties.  And,  if  so,  the  attempted 
disposition  cannot  operate  as  an  miderlease(/{).  If, 
however,  the  disposition  be  by  deed,  and  be  executed 
by  the  alienee,  it  has  been  decided  that  the  reservation 
of  rent  may  operate  to  create  a  rent-charge  (i),  for 
which  the  owner  may  sue  (k),  and  which  he  may  assign, 
so  as  to  entitle  the  assignee  to  sue  in  his  own  name  (/)- 
And  if  this  be  so,  there  seems  no  good  reason  why, 
under  these  circumstances,  the  statutory  power  of 
distress  given  to  the  owner  of  a  rent  seek  (m)  should 
not  apply  to  the  rent  thus  created  («)•  But  on  this 
point  also  opinions  differ  (o).  If  such  a  rent  be  created 
after  the  year  1881,  it  would  appear  to  be  recoverable 
by  means  of  the  remedies  conferred  by  the  44th  section 
of  the  Conveyancing  Act  of  1881  {p). 


No  privity 
between  the 
lessor  and  the 
underlessee. 


Derivative 
term  is  not 
an  estate 
in  original 
term. 


Every  trnderlessee  becomes  tenant  to  the  lessee  who 
grants  the  underlease,  and  not  tenant  to  the  original 
lessor*  Between  him  and  the  underlessee,  no  privity  is 
said  to  exist.  Thus  the  original  lessor  cannot  maintain 
any  action  against  an  underlessee  for  any  breach  of 
the  covenants  contained  in  the  original  lease  (q).  His 
remedy  is  only  against  the  lessee,  or  any  assignee  from 
him  of  the  whole  term.  The  derivative  term,  which 
is  vested  in  the  underlessee,  is  not  an  estate  in  the 


(h)  Barrett  v.  Rolph,  14  M.  & 
W.  348,  362. 

(i)  Ante,  p.  401. 

Ik)  Baker  v.  Gostling,  1  Bing. 
N.  C.  19. 

U)  Williams  v.  Hayward,  1  E. 
&  E.  1040. 

(m)  Stat.  4  Geo.  II.  c.  28, 8. 5; 
ante,  pp.  401,  404. 

(n)  Pascoe  v.  Pascoef  3  Bing. 
N.  C.  906. 

(o)  See V.  Cooper,  2  Wils. 

375  ;  Langford  v.  Selmes,  3  K.  & 
J.  220;  Smith  v.  Watts,  4  Drew. 
338 ;  Wills  v.  Cattling,  7  W.  R. 


448;  Burton's  Compendium,  pi. 

nil. 

(p)  Stat.  44  &  45  Vict.  c.  41 ; 
ante,  p.  405. 

(q)  Holford  v.  Hatch,  1  Dougl. 
183.  If,  however,  the  lease  con- 
tain covenants  restricting  the  use 
of  the  land,  an  imderlessee,  being 
held  to  have  constructive  notice 
of  his  lessor's  title,  may  be  re* 
strained  from  contravening  the 
covenants,  under  the  doctrine 
permitting  restrictions  as  to  the 
use  of  land  to  be  a  burden  on  the 
land  in  equity ;  ante,  p.  183 ;  Pat- 
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interest  originally  granted  to  the  lessee :  it  is  a  new 
and  distinct  term,  for  a  different,  because  a  less, 
period  of  time.  It  certainly  arises  and  takes  effect 
oat  of  the  original  term,  and  its  existence  depends  on 
the  continuance  of  such  term,  but  still,  when  created, 
it  is  a  distinct  chattel,  in  the  same  way  as  a  portion  of 
any  moveable  piece  of  goods  becomes,  when  cut  out  of 
it,  a  separate  chattel  personal. 

By  the  common  law,  if  a  married  woman  were  pos-  Husband's 
sessed  of  a  term  of  years,  her  husband  might  dispose  wffe's  term  at 
of  it  at  any  time  during  the  coverture,  either  absolutely  common  law. 
or  by  way  of  mortgage  (?•) ;  and  if  he  survived  her,  he 
became  entitled  to  it  by  his  marital  right  («).     But  if 
he  died  in  her  lifetime,  it  survived  to  her,  and  his  will 
alone  was  not  sufficient  to  deprive  her  of  it(0.     And 
if  a  trustee  were  possessed  of  d  term  of  years  on  trust  Wife's  equit- 
f  or  a  married  woman,  equity  gave  her  husband  similar  fn  a  term^of* 
rights  over  her  equitable  interest  therein  (u) ;  subject  y®*^^- 
however  to  the  assertion  by  the  wife  of  her  equity  to  Wife's  equity 
a  settlement,  or  right  to  have  a  provision  secured  for 
herself  and  her  children  by  settlement  of  the  rents 
and  profits  of  the  term,  or  part  thereof,  on  trust  for 
that  purpose  (x).    But  if  the  trust  were  for  the  wife's 
separate  use,  she  was  entitled  to  enjoy  and  dispose  of 
her  interest  as  fully  as  if  she  were  a  feme  sole(^). 

man  v.  Harland,  17  Ch.  D.  868 ;  (y)   See    ante,    pp.  293—295. 

see  Hall  v.  Eioin,  87  Ch.  D.  74.  The  Married  Women's  Property 

(r)  Hill  V.  Edmonds,  6  De  Gex  Act,   1870  (stat.  88  &  84  Vict. 

&  S.  608,  607.  c.  98,  s.  7,  now  repealed,   see 

(s)  Co.  Litt.  46  h,  851  a;  see  an^,  p.  295),  provided  that,  where 

ante,  p.  286 ;  Wms.  Conv.  Stat.  any  woman  married  after   the 

374,  875,  452.  passing    of    the  Act  (9th   Aug. 

(t)  2  Black.  Comm.  434 ;  1  Bop.  1870)  should  during  her  marriage 

Hush.  &  Wife,  173,  177  ;  Doe  d.  become  entitled  to  any  personal 

Shaw  V.  Steward,  1  A.  &  E.  800.  property  (which  would  seem  to 

(u)  Donne  v.  Hart,  2  B.  &  M.  include  leaseholds)  as  next  of  kin 

360 ;  Re  Bellamy,  Elder  v.  Pear-  or  one  of  the  next  of  kin  of  an 

9on,  25  Ch.  D.  620 ;  see  Duberly  intestate,  such  property  should, 

T.  Day,  16  Beav.  38 ;  16  Jur.  581.  subject   and  without  prejudice 

(x)  Hanson  v.  Keating,  4  Hare,  to  the  trusts  of  any  settlement 

1 ;  see  Wms.   Pers.  P^op.   465,  affecting  the  same,  belong  to  her 

14th  ed.  for  her  separate  use. 


to  a  settle- 
ment. 
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Renewable 


Surrender 
in  law. 


And  now,  if  a  term  of  years  or  any  equitable  interest 
therein  belong  to  a  married  woman  as  her  separate 
property  under  the  Married  Women's  Property  Act, 
1882,  she  will  be  entitled  to  hold  and  dispose  of  the 
same  in  the  same  manner  as  if  she  were  a  feme 
sole  (2:). 

In  many  cases  landlords,  particularly  corporations, 
are  in  the  habit  of  granting  to  their  tenants  fresh 
leases,  either  before  or  on  the  expiration  of  existing 
ones*  In  other  cases  a  covenant  is  inserted  to  renew 
the  lease  on  payment  of  a  certain  fine  for  renewal ; 
and  this  covenant  may  be  so  worded  as  to  confer  on 
the  lessee  a  perpetual  right  of  renewal  from  time  to 
time  as  each  successive  lease  expires  (a).  In  all  these 
cases  the  acceptance  by  the  tenant  of  the  new  lease 
operates  as  a  surrender  in  law  of  the  unexpired 
residue  of  the  old  term ;  for  the  tenant  by  accepting 
the  new  lease  affirms  that  his  lessor  has  power  to 
grant  it ;  and  as  the  lessor  could  not  do  this  during 
the  continuance  of  the  old  term,  the  acceptance  of 
such  new  lease  is  a  surrender  in  law  of  the  former. 
But  if  the  new  lease  be  void,  the  surrender  of  the  old 
one  will  be  void  also ;  and  if  the  new  lease  be  voidable, 
the  surrender  will  be  void  if  the  new  lease  fail  (/>).  It 
appears  to  be  now  settled,  after  much  difference  of 
opinion,  that  if  a  new  lease  be  granted  to  another 
person  with  the  consent  of  the  tenant,  who  gives 
up  possession  of  the  premises,  that  is  an  implied 
surrender  of  the  old  term(c).    Whenever  a  lease. 


(z)  Stat.  46  &  46  Vict.  0.  76, 
8S.  1  (sub-B.  1),  2,  6;  ante,  pp. 
296—299 ;  see  Wms.  Conv.  Stat. 
882,  888,  418,  421. 

(a)  Iggulden  v.  May^  9  Ve8. 
326;  7  East,  287 ;  8  R.  R.  628; 
Hare  v.  BurgeSy  4  K.  &  J.  46. 

(6)  Ive'a  case^  6  Rep.  11  b ;  Roe 
d.  Earl  0/  Berkeley  v.  Archbishop 
of  York,  6  East,  86;  8  R.  R. 
413 ;  Doe  d.  Earl  of  Egremont  v. 


Courtcnay,  11  Q.  B.  702;  Doe 
d.  Biddulph  v.  Poole,  11  Q.  B. 
718. 

(c)  See  Ly<m  v.  Reed,  13  M.  & 
W.  286,  306;  Creagh  v.  Blood, 
8  Jones  &  Lat.  138, 160 ;  Nickells 
V.  Atherstone,    10    Q.   B.    944 
MDonnell  v.  Pope,  8  Hare,  705 
Davison  v.  Gent,  1  H.  A  N.  744 
Wallis  V.  Hands,  1893,  2  Ch.  76 
cf.  ante,  p.  166,  n.  (s). 
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renewable  either  by  favour  or  of  right,  is  settled  in 
trast  for  one  person  for  life  with  remainders  over,  or 
in  any  other  manner,  the  benefit  of  the  expectation 
or  right  of  renewal  belongs  to  the  persons  from  time 
to  time  beneficially  interested  in  the  lease :  and  if  any 
other  person  should,  on  the  strength  of  the  old  lease, 
obtain  a  new  one,  he  will  be  regarded  in  equity  as  a 
trustee  for  the  persons  beneficially  interested  in  the 
old  one  (60 .  So  the  costs  of  renewal  are  apportioned 
between  the  tenant  for  life  and  remaindermen  accord- 
ing to  their  respective  periods  of  actual  enjoyment  of 
the  new  lease  (e). 


Before  the  year  1876  the  tenant  of  an  agricultural  Compensa- 
holding  had  no  right  to  exact  compensation  from  his  tenants  for 
landlord  for  any  improvements  (/)  which  he  might  tl^oirim- 
have  made   during  his  tenancy;    except  under  an 
express  agreement  with  the  landlord  or  by  virtue  of 

(d)  Rawe  v.  Chichester,  Ambl.  4  Beav.  487  ;  Clegg  v.  Fishwick, 
715 ;  Giddings  v.  Giddings,  3  1  Mac.  &  G.  294.  See  ante,  p. 
Russ.  241 ;  Tanner  v.  Elwarthy,      179. 

(e)  ^^hite  v.  J^hite,  6  Ves.  664  ;  9  Ves.  660;  4  R.  R.  161 ;  Allan  v. 
Backhouse,  2  V.  &  B.  66 ;  Jac.  631 ;  13  R.  R.  28 ;  23  R.  R.  167 ; 
Greenwood  v.  Evans,  4  Beav.  44 ;  Jones  v.  Jones,  6  Hare,  440 ; 
Hadleston  v.  Whelpdale,  9  Hare,  776;  Ainslie  v.  Harcourt,  28 
Beav.  313 ;  Bradford  v.  Brownjohn,  L.  R.  3  Ch.  711 ;  Re  Baring, 
1898,  1  Ch.  61.  Special  provisions  have  been  made  by  Parliament  lor 
facilitating  the  procuring  and  granting  of  renewals  of  leases  when  any 
of  the  parties  are  infants,  idiots  or  lunatics ;  also  for  enabling  trustee's 
of  renewable  leaseholds  to  renew  the  leases,  and  to  raise  money  by  mort- 
gage to  pay  for  such  renewal.  A  statute  of  the  year  1860 made  provision 
for  facilitating  the  purchase  by  trustees  of  renewable  leaseholds  of  the 
reversion  of  the  land,  when  it  belongs  to  an  ecclesiastical  corporation, 
and  for  raising  money  for  that  purpose  by  sale  or  mortgage ;  also  for 
the  exchange  of  part  of  the  lands,  comprised  in  any  renewable  lease, 
for  the  reversion  in  other  part  of  the  same  lands,  so  as  thus  to  acquire 
the  entire  fee  simple  in  a  part  of  the  lands  instead  of  a  renewable 
lease  of  the  whole.  As  we  have  seen,  capital  money  arising  under 
the  Settled  Land  Act,  1882,  may  be  applied  in  purchase  of  the  rever- 
sion or  freehold  in  fee  of  any  settled  leasehold  land ;  and  the  tenant 
for  life  now  has  power  to  exchange  any  part  of  the  settled  land  for 
other  land.  See  stats.  11  Geo.  IV.  &  1  Will.  IV.  c.  66,  ss.  12,  14—18, 
20,  21;  53  Vict.  c.  6,  ss.  116,  120—124;  66  &  67  Vict.  c.  63,  s.  19, 
replacing  51  &  62  Vict.  c.  69,  ss.  10,  11 ;  23  &  24  Vict.  c.  124, 
ss.  35—39  ;  ante,  pp.  119, 120. 

(f)  As  to  the  removal  of  build-  tenant  for  agricultural  purposes, 
ings  and  fixtures  erected  by  a      see  Wms.Pers.  Prop.  128, 14th  ed. 
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the  custom  of  the  country  where  the  holding  lay(</). 
An  Act  of  1875  (h)  made  provision  for  the  compensa- 
tion of  tenants  of  agricultural  holdings  for  improve- 
ments made  by  them.  But  the  operation  of  that  Act 
might  be  excluded  by  agreement  between  landlord  and 
tenant  (t);  and  in  practice  this  was  usually  done. 
The  Act  was  repealed  by  the  Agricultural  Holdings 
(England)  Act,  1888  (A;),  which  came  into  force  on 
the  1st  of  January,  1884  (l).  Under  the  Act  of  1883  (m), 
where  the  tenant  (n)  of  a  holding,  to  which  the  Act 
applies  (o),  has  made  thereon  after  the  commence- 
ment of  the  Act(p)  any  improvement  of  the  kind 
specified  in  the  Act,  he  is  entitled  on  quitting  his 
holding  at  the  determination  of  his  tenancy  to  obtain 
from  the  landlord,  as  compensation  under  this  Act  for 
such  improvement,-  such  sum  as  fairly  represents  the 
value  of  the  improvement  to  an  incoming  tenant  (q). 
Compensation  is  not  payable  under  this  Act  for  the 
erection  of  buildings  and  other  permanent  improve- 
ments specified  in  the  Act,  unless  executed  with  the 
consent  in  writing  of  the  landlord  or  his  agent 
previously  obtained  (r) ;  or  for  drainage,  unless  the , 

(g)  See  Hiitton  v.  Warren^  1 M.  of  years,  or  for  lives,  or  for  lives 

&  W.  466 ;  notes  to  Wigglesworth  and  years,  or  from  year  to  year. 

V.    Dallison,   1    Smith    L.    C. ;  (o)  See  sect.  54,  ante,  p.  471. 

Woodfall     on     Landlord     and  Stat.  50  &  51  Vict.  c.  26  secures 

Tenant,    ch.    xx.,    sects.    4,    5,  to  the  tenants  of  allotments  of 

pp.  774  sq.y  14th  ed. ;  Bradbum  not  more  than  two  acres  culti- 

V.  Foley,  3  G.  P.  D.  129,  184.  vated    as    a    farm    or    garden 

{h)  Stat.  38  &  39  Vict.  c.  92,  compensation  for  crops  left  in 

amended  hy  stat.  39  &  40  Vict.  the  grotmd  at  the  end  of  their 

c.  74.  tenancies. 

(t)  See  Stat.  36  &  39  Vict.  c.  92,  (p)  See  sect.  2,  as  to  improve- 

ss.  54 — 57.  ments  executed  before  the  com- 

(k)  Stat.  46  &  47  Vict.  c.  61,  mencement  of  the  Act. 

amended  by  50  &  51  Vict.  c.  26 ;  (q)  The  amount  and  mode  and 

53  &  54  Vict.  c.  57 ;  and  58  &  59  time  of  payment  of  compensation 

Vict.  c.  27  (as  to  market  gardens).  is  to  be  settled  by  agreement,  or 

(Z)  Stat.  46  &  47  Vict.  c.  61,  by  arbitration  as  prescribed  by 

fl.  53.  the  Act  in  case  of  difference ; 

(m)  Sect.  1.  ss.  8—22.    As  to  an  appeal,  see 

(n)  By  sect.  61   in   this  Act  s.  23. 

*'  tenant  '*  means  the  holder  of  (r)  Sect.  3,  and  First  Schedule, 

land  under  a  landlord  for  a  term  Part  I. 
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tenant  has  complied  with  the  conditions  of  the  Act  in 
giving  to  the  landlord  or  his  agent  due  notice  of 
intention  to  execute  such  an  improvement  («).  But 
compensation  may  be  obtained  for  the  improvement 
of  the  land  by  the  application  of  purchased  manure 
and  in  other  ways  described  in  the  Act,  although 
the  consent  of  the  landlord  should  not  have  been 
obtained  (t).  For  improvements  of  the  kind  last- 
mentioned,  fair  and  reasonable  compensation,  payable 
under  an  agreement  in  writing,  may  be  substituted  for 
compensation  under  the  AQt(u).  But  any  agreement 
made  by  a  tenant,  by  virtue  of  which  he  is  deprived 
of  his  right  to  claim  compensation  under  this  Act  in 
respect  of  any  improvement  described  therein  (except 
an  agreement  providing  such  compensation  as  is  by 
this  Act  permitted  to  be  substituted  for  compensation 
under  this  Act)  is  void,  both  at  law  and  in  equity,  so 
far  as  it  deprives  him  of  such  right  (x). 


A  landlord,  on  paying  compensation  under  this  Act,  Power  to 
or  compensation  authorized  by  this  Act  to  be  substituted  i^^^th 
therefor,  or  on  expending  such  an  amount  as  may  be  repayment, 
necessary  to  execute  an  improvement  by  drainage, 
which  the  landlord  has  undertaken  to  execute  himself 
in  accordance  with  this  Act  (y),  may  obtain  an  order 

{s)  Sect.  4,  and  First  Schedule,  such  agreement,  custom,  or  Act 

Part  n.  of  1875,  in  substitution  for  com- 

(t)  See  First  Schedule,  Part  in.  pensation  imder  the  Act  of  1883. 
The  Act  contains  special  pro-  (x)  Sect.  56.  By  sect.  57,  a 
visions  as  to  compensation  for  tenant  is  not  entitled  to  claim 
improvements  begun  during  the  compensation  by  custom  or  other- 
last  year  of  the  tenancy ;  see  wise  than  in  manner  authorized 
8.  59.  by  this  Act  in  respect  of  any 

(u)  See  sect.  5.    And  in  the  improvement   for   which   he   is 

case  of  a  tenancy  imder  a  con-  entitled  to  compensation  under 

tract  of  tenancy  current  at  the  or  in  pursuance  of  this  Act ;  but 

commencement  of  the  Act,  where  where  he  is  not  entitled  to  com- 

any  agreement    in    writing,  or  pensation  under  or  in  pursuance 

custom,    or    the    Act    of    1875,  of  this  Act,  he  may  recover  com- 

provides    specific   compensation  pensation  under  any  other  Act, 

for  any  improvement  described  or  any  agreement  or  custom,  in 

in  the  Act  of  1888,  compensation  the  same  manner  as  if  this  Act 

in  respect  of  such  improvement  had  not  passed, 
is  to  be  payable  in  pursuance  of  {y)  See  sect.  4. 
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Trustee 
landlord. 


from  the  Goanty  Court  charging  the  holding,  or  any 
part  thereof,  with  the  repayment  of  the  amoant  paid 
or  expended  with  such  interest  and  by  sach  instabnents, 
and  with  such  directions  for  giving  effect  to  the  charge, 
as  the  Court  thinks  fit  {z).  Such  a  charge  must  now 
be  registered  in  the  office  of  Land  Begistry  in  order  to 
be  valid  as  against  a  purchaser  for  value  of  the  land, 
in  the  same  manner  as  a  land  improvement  rent- 
charge  (a).  Where  the  landlord  is  entitled  as  trustee, 
or  otherwise  than  for  his  own  benefit,  compensation  is 
not  recoverable  against  him  personally,  but  may  be 
recovered  by  means  of  a  charge  on  the  holding 
obtained  by  the  tenant  in  his  own  favour  in  the 
County  Court  (/>)• 


Long  terms 
of  years. 


We  now  come  to  consider  those  long  terms  of  years 
of  which  frequent  use  is  made  in  conveyancing, 
generally  for  the  purpose  of  securing  the  payment  of 
money.  For  this  purpose  it  is  obviously  desirable  that 
the  person  who  is  to  receive  the  money  should  have  as 
much  power  as  possible  of  realizing  his  security, 
whether  by  receipt  of  the  rents  or  by  selling  or 
pledging  the  land ;  at  the  same  time  it  is  also 
desirable  that  the  ownership  of  the  land,  subject  to 
the  payment  of  the  money,  should  remain  as  much  as 
possible  in  the  same  state  as  before,  and  that  when 
the  money  is  paid,  the  persons  to  whom  it  was  due 
should  no  longer  have  Anything  to  do  with  the 
property.  These  desirable  objects  are  accomplished 
by  conveyancers  by  means  of  the  creation  of  a  long 
term  of  years,  say  1,000,  which  is  vested  (when  the 
parties  to  be  paid  are  numerous,  or  other  circumstances 
make  such  a  course  desirable),  in  trustees,  upon  trust 


(z)  Sect.  29 ;  Gough  v.  Gough, 
1891,  2  Q.  B.  665;  see  also 
ss.  30—32.  The  Act  of  1875 
contained  similar  provisions. 

(a)  Stat.  61  &  52  Vict.  c.  61, 


ss.  4, 12,  13  ;  ante,  p.  402. 

(b)  Stat.  46  &  47  Vict.  c.  61,8. 31. 
It  appears  that  such  a  di&rge 
should  be  registered  in  the  same 
manner  as  a  landlord's  chaige. 
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out  of  the  rents  and  profits  of  the  premises,  or  by  sale 
or  mortgage  thereof  for  the  whole  or  any  part  of  the 
term,  to  raise  and  pay  the  money  required,  as  it  may 
become  due,  and  upon  trust  to  permit  the  owners  of 
the  land  to  receive  the  residue  of   the  rents  and 
profits.     By  this  means  the  parties  to  be  paid  have  The  parties 
ample  security  for  the  payment  of  their  money.    Not  ^*^*^.^^^ 
only  have  their  trustees  the  right  to  receive  on  their 
behalf  (if  they  think  fit)  the  whole  accruing  income 
of  the  property,  but  they  have  also  power  at  once  to 
dispose  of  it  for  1,000  years  to  come,  a  power  which  is 
evidently  almost  as  effectual  as  if  they  were  enabled 
to  sell  the  fee  simple.     Until  the  time  of  payment 
comes,  the  owner  of  the  land  is  entitled  on  the  other 
hand,  to  receive  the  rents  and  profits,  by  virtue  of  the 
trust  under  which  the  trustees  may  be  compelled  to 
permit  him  so  to  do.     So,  if  part  of  the  rents  should 
be  required,  the  residue  must  be  paid  over  to  the 
owner;    but  if   non-payment   by  the  owner  should 
render  a  sale  necessary,  the  trustees  will  be  able  to 
assign  the  property,  or  any  part  of  it,  to  any  pur- 
chaser for  1,000  years  without  any  rent.     But  until  Theowner- 
these  measures  may  be  enforced,  the  ownership  of  the  land  ^subject 
land,  subject  to  the  payment  of  the  money,  remains  ^^^^J^*^" 
in  the  same  state  as  before.     The  trustees,  to  whom  mains  as 
the  term  has  been  granted,  have  only  a  chattel  interest ;  ^^^'®- 
the  legal  seisin  of  the  freehold  remains  with  the 
owner,  and  may  be  conveyed  by  him,  or  devised  by 
his  will,  or  will  descend  to  his  heir,  in  the  same 
manner  as  if  no  term  existed,  the  term  all  the  while 
still  hanging  over  the  whole,  ready  to  deprive  the 
owners  of  all  substantial  enjoyment,  if  the  money 
should  not  be  paid. 

If,  however,  the  money  should  be  paid,  or  should 
not  ultimately  be  required,  different  methods  may  be 
employed  of  depriving  the  trustees  of  all  power  over 

W.R.P.  K  K 
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Proviso  for 
cesser. 


Terms  are 
used  for 
securing 
portions. 


Any  estate  of 
freehold  is  a 
larger  estate 
than  a  term 
of  years. 


the  property.  The  first  method,  and  that  most  usually 
adopted  in  modern  times,  is  by  inserting  in  the  deed, 
by  which  the  term  is  created,  a  proviso  that  the  term 
shall  cease,  not  only  at  its  expiration  by  lapse  of  time, 
but  also  in  the  event  of  the  purposes  for  which  it  is 
created  being  fully  performed  and  satisfied,  or  becom- 
ing unnecessary,  or  incapable  of  taking  effect  (c) .  This 
proviso  for  cesser^  as  it  is  called,  makes  the  term  en- 
dure so  long  only  as  the  purposes  of  the  trust  require; 
and,  when  these  are  satisfied,  the  term  expires  without 
any  act  to  be  done  by  the  trustees :  their  title  at  once 
ceases,  and  they  cannot,  if  they  would,  any  longer 
intermeddle  with  the  property. 

But  if  a  proviso  for  cesser  of  the  term  should  not  be 
inserted  in  the  deed  by  which  it  is  created,  there  is 
still  a  method  of  getting  rid  of  the  term,  without  dis- 
turbing the  ownership  of  the  lands  which  the  term 
overrides.  The  lands  in  such  cases,  it  should  be 
observed,  may  not,  and  seldom  do,  belong  to  one 
owner  for  an  estate  in  fee  simple.  The  terms  of 
which  we  are  now  speaking  are  most  frequently  created 
by  marriage  settlements,  and  are  the  means  almost 
invariably  used  for  securing  the  portions  of  the  younger 
children ;  whilst  the  lands  are  settled  on  the  eldest 
son  in  tail.  But,  on  the  son's  coming  of  age,  or  on 
his  marriage,  the  lands  are,  for  the  most  part,  as  we 
have  before  seen(rf),  resettled  on  him  for  life  only, 
with  an  estate  tail  in  remainder  to  his  unborn  eldest 
son.  The  owner  of  the  lands  is  therefore  probably 
only  a  tenant  for  life,  or  perhaps  a  tenant  in  tail. 
But,  whether  the  estate  be  a  fee  simple,  or  an  estate 
tail,  or  for  life  only,  each  of  these  estates  is,  as  we 
have  seen,  an  estate  of  freehold  (e),  and,  as  such,  is 
larger,  in  contemplation   of  law,  than  any  term  of 


(c)  See  Sugd.  V.  &  P.  621. 

(d)  Ante,  p.  98. 


(e)  Ante,  p.  62. 
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years,  however  long.     The  consequence  of  this  legal 

doctrine  is,  that  if  any  of  these  estates  should  happen 

to  be  vested  in  any  person,  who  at  the  same  time  is 

possessed  of  a  term  of  years  in  the  same  land,  and  no 

other  estate  should  intervene,  the  estate  of  freehold 

will  infallibly  swallow  up  the  term,  and  yet  be  not  a 

hit  the  larger.     The  term  will,  as  it  is  said,  be  merged  Merger  of 

in  the  estate  of  freehold  (/).     Thus,  let  A.  and  B.  be 

tenants  for  a  term  of  1,000  years,  and  subject  to  that 

term  let  C.  be  tenant  for  his  life ;  if  now  A.  and  B. 

should   assign   their  term  to   C.  (which  assignment 

xmder  such  circumstances  is  called  a  surrender),  C.  Surrender. 

-will   still  be  merely  tenant  for  life  as  before.     The 

term  will  be  gone  for  ever ;  yet  C.  will  have  no  right 

to  make  any  disposition  to  endure  beyond  his  own 

life.     He  had  the  legal  seisin  of  the  lands  before, 

though  A.  and  B.  had  the  possession  by  vu'tue  of  their 

term ;  now,  he  will  have  both  legal  seisin  and  actual 

possession  during  his  life,  and  A.  and  B.  will  have 

completely  given  up  all  their  interest  in  the  premises. 

Accordingly,  if  A.  and  B.  should  be  trustees  for  the 

purposes  we  have  mentioned,  a  surrender  by  them  of 

their  term  to  the  legal  owner  of  the  land,  will  bring 

back  the  ownership  to  the  same  state  as  before.     By  Surrenders 

the  Eeal  Property  Act,  1845 (^),  a  surrender  in  writing  deed.^  ^  ^ 

of  an  interest  in  any  tenements  or  hereditaments,  not 

being  a  copyhold  interest,  and  not  being  an  interest 

which  might  by  law  have  been  created  without  writing, 

shall  be  void  at  law  unless  made  by  deed. 


The  merger  of  a  term  of  years  is  sometimes  occa-  Accidental 
sioned  by  the  accidental  union  of  the  term  and  the  "^^'^s®^* 
immediate  freehold  in  one    and   the  same  person. 
Thus,  if  the  trustee  of  the  term  should  purchase  the 
freehold,  or  if  it  should  be  left  to  him  by  the  will  of 

(/)  3  Prest.  CJonv.   219.     See      s.  3,  repealing  stat.  7  &  8  Vict, 
ante,  pp.  317,  346.  c.  76,  s.  4,  to  the  same  effect ; 

{g)  Stat.  8  &  9  Vict.  c.   106,      see  ante,  p.  156,  n.  (s). 
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the  former  owner,  or  descend  to  him  as  heir  at  law, 
in  each  of  these  cases  the  term  will  merge.  So  if  one 
of  two  joint  holders  of  a  term  obtain  the  immediate 
freehold,  his  moiety  of  the  term  will  merge ;  or 
conversely  if  the  sole  owner  of  a  term  obtain  the 
immediate  freehold  jointly  with  another,  one  moiety  of 
the  term  will  merge,  and  the  joint  ownership  of  the 
freehold  will  continue,  subject  only  to  the  remaining 
moiety  of  the  term  (A).  Merger,  being  a  legcU  incident 
of  estates,  formerly  occurred  quite  irrespectively  of 
the  trusts  on  which  they  were  held ;  but  equity  did 
its  utmost  to  prevent  any  injury  being  sustained  by 
a  cestui  que  trust,  the  estate  of  whose  trustee  might 
accidentally  have  merged  (i).  But  the  Judicature  Act 
of  1878  (A)  provided  that  there  should  not,  in  future, 
be  any  merger  by  operation  of  law  only  of  any  estate, 
the  beneficial  interest  in  which  would  not  be  deemed 
to  be  merged  or  extinguished  in  equity.  The  law, 
though  it  did  not  recognize  the  trusts  of  equity,  yet 
took  notice  in  some  few  cases  of  property  being  held 
Estates  held  by  one  person  in  right  of  another,  or  in  auti'e  droity  as 
it  is  called ;  and  in  these  cases  the  general  rule  was,, 
that  the  union  of  the  term  with  the  immediate  freehold 
would  not  cause  any  merger,  if  such  union  were  occa- 
sioned by  the  act  of  law,  and  not  by  the  act  of  the 
party.  Thus,  if  a  term  were  held  by  a  person,  to 
whose  wife  the  immediate  freehold  afterwards  came  by 
descent  or  devise,  such  freehold,  coming  to  the  husband 
in  right  of  his  wife,  would  not  have  caused  a  merger 
of  the  term  (t).  So,  if  the  owner  of  a  term  made  the 
freeholder  his  executor,   the  term  would  not  have 

(h)  Sir  Ralph  Bovey*s  case,  1  &  38  Vict.  c.  83,  commenced  on 

Vent.  198,  196  ;  Co.  Litt.  186  a ;  the    1st   Nov.    1876 ;    Snow  v. 

Burton's  Compendium,  pi.  900.  Boycott,  1892,  3  Ch.  110. 

(i)  See  3  Prest.  Conv.  320,  321 ;  (/)  Doe  d.   Blight  v.  Pett,   11 

Chambers  v.  Kingh^tn,  10  Ch.  D.  A.   &  E.  842  ;  Joiies  v.   Davies, 

743.  6    H.  &  N.  766;    7  H.  &   N. 

(A)  Stat.  36  &  37  Vict.  c.  66.  507. 
B.  26,  sub-s.  4,  which  by  stat.  87 
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merged  (m) ;  for  the  executor  is  recognized  by  the  law 
as  usually  holding  only  for  the  benefit  of  creditors 
and  legatees;  but  if  the  executor  himself  should  be 
the  legatee  of  the  term,  it  seems  that,  after  all  the 
creditors  have  been  paid,  the  term  will  still  merge  (n). 
And  if  an  executor,  whether  legatee  or  not,  holding 
a  term  as  executor,  should  purchase  the  immediate 
freehold,  the  better  opinion  is,  that  this  being  his 
own  act,  will  occasion  the  merger  of  the  term,  except 
80  far  as  respects  the  rights  of  the  creditors  of  the 
testator  (o). 

There  was  formerly  another  method  of  disposing  of  The  term 
a  term  when  the  purposes  for  which  it  was  created  be^^kept^^ 
had  been  accomplished.    If  it  were  not  destroyed  by  a  ^^  ^^^*- 
proviso  for  cesser,  or  by  a  merger  in  the  freehold,  it 
might  have  been  kept  on  foot  for  the  benefit  of  the 
owner  of  the  property  for  the  time  being.     A  term,  as 
we  have  seen,  is  an  instrument  of  great  power,  yet 
easily  managed;    and   in   case   of  the  sale  of  the 
property,  it  might  have  been  a  great  protection  to 
the  purchaser.     Suppose,  therefore,  that,  after  the 
creation  of  such  a  term  as  we  have  spoken  of,  the 
whole  property  had  been  sold.     The  purchaser,  in 
this  case,  often  preferred  having  the  term  still  kept 
on  foot,  and  assigned  by  the  trustees  to  a  new  trustee  Assignment 
of  his  own  choosing,  in  trust  for  himself,  his  heirs  attend  the 
and  assigns ;  or,  as  it  was  technically  said,  in  trust  inheritance. 
to  attend  the  inheritance.     The  reason  for  this  pro- 
ceeding was  that  the  former  owner  might,  possibly, 
since  the  commencement  of  the  term,  have  created 
some  incumbrance  upon  the  property,  of  which  the 
purchaser  was  ignorant,  and  against  which,  if  existing, 
he  was  of  course  desirous  of  being  protected.    Suppose, 

!m)  Co.  Litt.  838  b.  ments  on  this  case,  Sugd.  V.  &, 

n)3    Prest.   Conv.  810,  311.  P.  607, 18th  ed. 

See  Law  v.  Vrlvnn,  16  Sim.  377,  (o)  Sugd.  V.  &  P.  606, 13th  ed. 
and  Lord    St.   Leonards'  com- 
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Case  of  a  for  instance,  that  a  rent-charge  had  been  granted  to  be 
ren  -c  arge.  j[gg^^Jg  q^^  ^f  ^jj^  lands,  subsequently  to  the  creation 
of  the  term :  this  rent-charge  of  course  could  not  aJBTect 
the  term  itself,  but  was  binding  only  on  the  freehold, 
subject  to  the  term.  The  purchaser,  therefore,  if  he 
took  no  notice  of  the  term,  bought  an  estate,  subject 
not  only  to  the  term,  but  also  to  the  rent-charge.  Of 
the  existence  of  the  term,  however,  we  suppose  him 
Consequence  to  have  been  aware.  If  now  he  should  have  procured 
of  the^term.^'  ^^^  *®^"^  *^  ^^  surrendered  to  himself,  the  unknown 
rent-charge,  not  being  any  estate  in  the  land,  would 
not  have  prevented  the  union  and  merger  of  the  term 
in  the  freehold.  The  term  would  consequently  have 
been  destroyed,  and  the  purchaser  would  have  been 
left  without  any  protection  against  the  rent-charge,  of 
the  existence  of  which  he  had  no  knowledge,  nor  any 
means  of  obtaining  information.  The  rent-charge  by 
this  means  became  a  charge,  not  only  on  the  legal 
seisin,  but  also  on  the  possession  of  the  lands,  and 
was  said  to  be  accelerated  by  the  merger  of  the 
term(jp).  The  preferable  method,  therefore,  always, 
was  to  avoid  any  merger  of  the  term;  but  on  the 
The  term  Contrary,  to  obtain  an  assignment  of  it  to  a  trustee 
been^assigned  ^  *^^^^  *^^  ^^^  purchaser,  his  heirs  and  assigns,  and 
to  attend  the  to  attend  the  inheritance.  The  trustee  thus  became 
possessed  of  the  lands  for  the  term  of  1,000  years ; 
but  he  was  bound,  by  virtue  of  the  trust,  to  allow 
the  purchaser  to  receive  the  rents,  and  exercise  what 
acts  of  ownership  he  might  please.  If,  however,  any 
unknown  incumbrance,  such  as  the  rent-charge  in  the 
case  supposed,  should  have  come  to  light,  then  was 
the  time  to  bring  the  term  into  action.  If  the  rent- 
charge  should  have  been  claimed,  the  trustee  of  the 
term  would  at  once  have  interfered,  and  informed 
the  claimant  that,  as  his  rent-charge  was  made  subse- 
quently to  the  term,  he  must  wait  for  it  till  the  term 

(i?)  3  Prest.  Conv.  460. 
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was  over,  which  was  in  effect  a  postponement  sine  die. 
In  this  manner,  a  term  became  a  valuable  protection 
to  any  person  on  whose  behalf  it  was  kept  on  foot,  as 
well  as  a  som*ce  of  serious  injury  to  any  incumbrancer, 
such  as  the  grantee  of  the  rent-charge,  who  might 
have  neglected  to  procure  an  assignment  of  it  on  his 
own  behalf,  or  to  obtain  a  declaration  of  trust  in 
his  favour  from  the  legal  owner  of  the  term.  For  it 
will  be  observed  that,  if  the  grantee  of  the  rent-charge 
had  obtained  from  the  persons  in  whom  the  term  was 
vested  a  declaration  of  trust  in  his  behalf,  they  would 
have  been  bound  to  retain  the  term,  and  could  not 
lawfully  have  assigned  it  to  a  trustee  for  the  purchaser. 

If  the  purchaser,  at  the  time  of  his  purchase,  should  K  the  pur- 

chftser  liftd 

have  had  notice  of  the  rent-charge,  and  should  yet  notice  of  the 

have  procured  an  assignment  of  the  term  to  a  trustee  ^^^t^t^^of 

for  his  own  benefit,  the  Court  of  Chancery  would,  his  purchase, 

on  the  first  principles  of  equity,  have  prevented  his  ^^^the^tenn. 

trustee  from  making  any  use  of  the  term   to  the 

detriment  of  the  grantee  of  the  rent-charge  (q).     Such 

a  proceeding  would  evidently  be  a  direct  fraud,  and 

not  the  protection  of  an  innocent  purchaser  against 

an  unknown  incumbrance.     To  this  rule,  however,  An  exception. 

one  exception  was  admitted,  which  reflects  no  great 

credit  on  the  gallantry,  to  say  the  least,  of  those  who 

presided  in  the  Court  of  Chancery.     In  the  common 

case  of  a  sale  of  lands  in  fee  simple  from  A.  to  B., 

it  was  holden  that,  if  there  existed  a  term  in  the 

lands,  created  prior  to  the  time  when  A.'s  seisin 

commenced,  or  prior  to  his  marriage,  an  assignment 

of  this  term  to  a  trustee  for  B.  might  be  made  use  of  Dower  barred 

for  the  purpose  of  defeating  the  claim  of  A.'s  wife,  menrofterm. 

after  his  decease,  to  her  dower  out  of  the  premises  (r). 

Here  B.  evidently  had  notice  that  A.  was  married, 

(q)  Willoughhy  v.  WilUmghhy,  (r\  Sugd.V.  &  P.  510, 13th  ed. ; 

1  T.  R.  768 ;  1  R.  R.  397.  Co.  Litt.  208  a,  n.  (1). 
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and  he  knew  also  that,  by  the  law,  the  widow  of 
A.  would,  on  his  decease,  be  entitled  to  dower  out 
of  the  lands.  Yet  the  Court  of  Chancery  permitted 
him  to  procure  an  assignment  of  the  term  to  a  trustee 
for  himself,  and  to  tell  the  widow  that,  as  her  right 
to  dower  arose  subsequently  to  the  creation  of  the 
term,  she  must  wait  for  her  dower  till  the  term  was 
ended.  We  have  already  seen(«),  that,  as  to  all 
women  married  after  the  first  of  January,  1834,  the 
right  to  dower  has  been  placed  at  the  disposal  of 
their  husbands.  Such  husbands,  therefore,  had  no 
need  to  request  the  concurrence  of  their  wives  in 
a  sale  of  their  lands,  or  to  resort  to  the  device  of 
assigning  a  term,  should  this  concurrence  not  have 
been  obtained. 

When  a  term  had  been  assigned  to  attend  the 
inheritance,  the  owner  of  such  inheritance  was  not 
regarded,  in  consequence  of  the  trust  of  the  term 
in  his  favour,  as  having  any  interest  of  a  personal 
nature,  even  in  contemplation  of  equity;  but  as,  at 
law,  he  had  a  real  estate  of  inheritance  in  the  lands, 
subject  to  the  term,  so,  in  equity,  he  had,  by  virtue 
of  the  trust  of  the  term  in  his  favour,  a  real  estate  of 
inheritance  in  immediate  possession  and  enjoyment  (t).- 
If  the  term  were  neither  surrendered  nor  assigned  to 
a  trustee  to  attend  the  inheritance,  it  was  still  con- 
sidered attendant  on  the  inheritance,  by  construction 
of  law,  for  the  benefit  of  all  persons  interested  in  the 
inheritance  according  to  their  respective  titles  and 
estates. 

Act  to  render  In  1845,  however,  an  Act  passed  "to  render  the 
menrof^tis-  assignment  of  satisfied  terms  unnecessary"  (w).  This 
fied  terms  Act  provides  (a;),  that  every  satisfied  term  of  years 
which,  either  by  express  declaration  or  by  construction 


The  owner  of 
the  inherit- 
ance subject 
to  an  attend- 
ant term  had 
a  real  estate. 


Term  attend- 
ant by  con- 
struction of 
law. 


unnecessary. 


SAnte,  p.  308. 
Sugd.  v.  &  P.  790, 11th  ed. 


lu)  Stat.  ^&  9  Vict.  c.  112. 
(x)  Sect.  1. 
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of  law,  shall,  upon  the  thirty-first  day  of  December, 
1845,  be  attendant  upon  the  reversion  or  inheritance 
of  any  lands,  shall,  on  that  day  ahsolivtely  cease  and 
determine  as  to  the  land  upon  the  inheritance  or 
reversion  whereof  such  term  shall  be  attendant  as 
aforesaid,  except  that  every  such  term  of  years  which 
shall  be  so  attendant  as  aforesaid  by  express  declara- 
tion, although  thereby  made  to  cease  and  determine, 
shall  afford  to  every  person  the  same  protection  against 
every  incumbrance,  charge,  estate,  right,  action,  suit, 
claim,  and  demand,  as  it  would  have  afforded  to  him 
if  it  had  continued  to  subsist,  but  had  not  been 
assigned  or  dealt  with,  after  the  said  thirty-first  day 
of  December,  1845,  and  shall,  for  the  purpose  of  such 
protection,  he  considered  in  every  court  of  law  and 
of  equity  to  he  a  subsisting  term.  The  Act  further 
provides  (y)  that  every  term  of  years  then  subsisting, 
or  thereafter  to  be  created,  becoming  satisfied  after 
the  thirty-first  of  December,  1845,  and  which,  either 
by  express  declaration  or  by  construction  of  law,  shall 
after  that  day  become  attendant  upon  the  inheritance 
or  reversion  of  any  land,  shall,  immediately  upon 
the  same  becoming  so  attendant,  absolutely  cease 
and  determine  as  to  the  land  upon  the  inheritance  or 
reversion  whereof  such  term  shall  become  attendant 
as  aforesaid  (^).  In  the  two  first  editions  of  this 
work,  some  remarks  on  this  Act  were  inserted  by 
way  of  Appendix.  These  remarks  are  now  omitted, 
not  because  the  author  changed  his  opinion  on  the 
wording  of  the  Act,  but  because  the  remarks,  being  of 
a  controversial  nature,  seemed  to  him  to  be  scarcely 
fitted  to  be  continued  in  every  edition  of  a  work 

{y)  Stat.  8  &  9  Vict.  c.  112,  debt,    and    subject    thereto    to 

8.  2 ;  Anderson  v.  Pignet,  L.  B.  attend  the  inheritance,  is  not 

8  Gh.  180.  an  attendant  term  within  this 

(z)  It  has  been  decided  that  a  Act ;  Shaw  v.  Johnson^  1  Dr.  & 

term  of  years  assign^  to  a  trustee  Sm.  412. 
in  trust  for  securing  a  mortgage 
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intended  for  the  use  of  students,  and  also  because  the 
Act  has,  upon  the  whole,  conferred  a  great  benefit  on 
the  community.  Experience  has  in  fact  shown  that 
the  cases  in  which  purchasers  enjoy  their  property 
without  any  molestation  are  infinitely  more  numerous 
than  those  in  which  they  are  compelled  to  rely  on 
attendant  terms  for  protection ;  so  that  the  saving  of 
expense  to  the  generality  of  purchasers  seems  greatly 
to  counterbalance  the  inconvenience  to  which  the  very 
small  minority  may  be  put,  who  have  occasion  to  set 
up  attendant  terms  as  a  defence  against  adverse  pro- 
ceedings. And  it  is  very  possible  that  some  of  the 
questions  to  which  this  Act  gives  rise  may  never  be 
actually  litigated  in  a  Court  of  justice. 

Enlargement  By  the  Conveyancing  Act  of  1881  (a),  where  land  is 
into  fee  "°  ^^^^  *^^  ^^  unexpired  residue  of  not  less  than  two 
simple.  hundred  years  of  a  term,  which 'was  originally  of  not 

less  than  three  hundred  years,  without  any  trust  or 
right  of  redemption  in  favour  of  the  freeholder  or 
reversioner,  and  without  any  rent,  or  with  a  rent 
which  is  of  no  money  value  or  has  been  released 
or  has  ceased  to  be  payable,  then  the  term*  may  be 
enlarged  into  a  fee  simple  by  a  declaration  to  that 
effect,  made  by  deed  by  any  of  the  following  persons 
(namely) :  (1)  Any  person  beneficially  entitled  in  right 
of  the  term,  whether  subject  to  any  incumbrance  or 
not,  to  possession  of  any  land  comprised  in  the  term  (fc) ; 
(2)  any  person  being  in  receipt  of  income  as  trustee,  in 
right  of  the  term,  or  having  the  term  vested  in  him  in 
trust  for  sale,  whether  subject  to  any  incumbrance  or 
not;  (8)  any  person  in  whom,  as  personal  represen- 
tative of  any  deceased  person,  the  term  is  vested, 
whether  subject  to  any  incumbrance  or  not.  The  fee 
simple  so  acquired  is  in  general  subject  to  the  same 

(a)  Stat.  44  &  45  Vict.  c.  41,      woman,  the  concurrence  of  her 

s.  65.  husband  is  required,  unless  she 

(6)  In  the  case  of  a  married      be  entitled  for  her  separate  use. 
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trusts,  executory  limitations  over,  rights  and  equities 
as  the  term ;  and  includes  the  fee  simple  of  all  mines 
and  minerals  not  severed  in  right  or  in  fact  at  the 
time  of  the  enlargement.  Such  a  term  as  aforesaid 
may  be  so  enlarged,  although  it  have  not  the  freehold 
as  the  immediate  reversion  thereon  :  but  not  if  liable 
to  be  determined  by  re-entry  for  condition  broken,  or 
created  by  sub-demise  out  of  a  term  incapable  of 
enlargement  to  fee  simple  (c). 

(c)  Stat.  45  &  46  Vict.  c.  89,  s.  11. 
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CHAPTEE  n. 

OF  A  MORTGAGE  OF  LAND. 

We  have  seen  (a)  that  a  mortgage  forms  part  of  the 
personal  estate  of  the  mortgagee.  We  will  now  consider 
the  nature  of  the  interests  in  land,  which  are  created 
by  a  mortgage.  At  the  present  day  what  is  generally 
understood  by  the  term  mortgage  is  a  conveyance  of 
land  or  other  property  as  security  for  the  payment  of 
money.  Mortgages  are  most  frequently  made  to  secure 
the  repayment  of  money  borrowed  by  the  owner  of  the 
property  mortgaged ;  in  which  case  he  incurs  a  debt, 
or  personal  obligation  to  repay  out  of  whatever  means 
he  may  possess  (6) :  unless,  indeed,  it  should  have  been 
agreed  that  he  should  not  be  under  any  personal 
liability  of  repayment  (c).  Such  mortgages,  however, 
usually  include  an  express  covenant  for  repayment. 
But  in  so  far  as  a  mortgage  is  a  transfer  of  property, 
its  object  is  to  confer  on  the  mortgagee  a  proprietary 
right,  by  exercising  which  he  will  be  enabled  to  raise 
the  money  payable  to  him ;  so  that  he  shall  have 
the  means  of  securing  himself  from  loss  in  the  event 
of  his  debtor  being  personally  unable  to  pay,  or  of 
attaining  the  desired  end,  where  there  is  no  personal 
liability  to  payment.  But  though  the  object  of  a 
mortgage  of  land  is  nothing  more  than  to  pledge 
the  land  as  security  for  a  money  payment,  the  form, 
which  this  transaction  has  usually  assumed  in  modem 
English  law,  is  such  that  the  interests  of  the  parties 
are  of  a  very  complicated  nature.    For,  as  we  shall 

(a)  Ante,  p.  468.  (c)  Mathew  v.  Blackmore,   1 

(6)   Bac.  Abr.  Mortgage  (D) ;      H.  i  N.  762. 
Yates  V.  Aston,  4  Q.  B.  182. 
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see,  a  mortgagee  of  land  occupies  one  position  at  law, 
and  another  in  equity. 

The  origin  of  the  term  mortgage  appears  in  Origin  of 
Glanville(d),  in  whose  time  either  land  or  goods  nw^rtgage. 
might  be  pledged  as  security  for  a  debt.  A  pledge 
of  land  was  effected  by  a  conveyance  thereof  to  the 
creditor  to  hold  until  the  debt  was  paid,  with  an 
agreement  either  that  the  creditor  should  apply  the 
rents  and  profits  in  reduction  of  the  debt,  or  that  he 
should  receive  them  without  any  liability  to  account. 
In  the  latter  case  the  transaction  was  called  mortuum 
vadium  (which  in  French  is  mort  gage,  whence  mort- 
gage) ;  because,  although  the  debtor  might  redeem  the 
land  on  payment  of  the  principal  sum,  in  the  meantime 
it  was  dead  or  unprofitable  to  him.  The  object  of  the 
mortuum  vadium  was  to  give  the  creditor  the  profits 
of  the  land  in  lieu  of  interest;  the  taking  of  which, 
under  the  name  of  usury,  was  anciently  regarded  as 
an  unchristian  abomination  (e).  But  these  ancient 
methods  of  pledging  land  seem  to  have  fallen  out  of 
use  at  an  early  date,  and  to  have  been  succeeded  by 
a  more  stringent  contract,  under  which  the  land  was 
given  in  pledge  until  a  certain  day  fixed  for  payment, 
with  a  stipulation  that  on  failure  to  pay  at  the 
appointed  time  the  land  should  remain  to  the  creditor 
in  fee  (/).  Then  it  came  to  be  the  practice  to  enfeoff 
the  creditor  in  fee  in  the  first  instance,  with  a  proviso 

Id)  Glonv.  lib.  x.  o.  6—8.  or  interest  therein,  until  all  the 

(e)    See    Plowden    on  Usury,  laws  against  usury  were  repealed 

Parti.    Interest  was  first  allowed  in  1854.     Any  rate  of  Interest  to 

by  law  by  stat.  37  Hen.  Vm.  which  the  parties  may  agree  may 

c.  9,  by  which  also  interest  above  now  be  taken  on  a  mortgage  of 

ten  per  cent,  was  forbidden.    By  lands.    See  stats.  6  &  6  Will.  IV. 

Stat.  18  Anne,  c.  15  (12  Anne,  c.  41 ;  2  &  8  Vict.  c.  87 ;  18  &  14 

St.  2,  c.    16,  in  BufOiead),   the  Vict.  c.  56  ;  17  &  18  Vict.  c.  90 ; 

legal  rate  of  interest  was  reduced  Mainland  v.  Upjohn,  41  Ch.  D. 

to  five  per  cent.,  which  remained  126. 

the  highest  rate  of  interest  that  (/ )  See  Glanv.  z.  6,  7 ;  Bract, 

could  be  lawfully  taken  upon  the  266  b ;  Madox,  Form.  Angl.  Nos. 

mortgage  of  any  lands,  tenements  660—662,  669,  679,  689 ;  P.  &  M. 

or  hereditaments,  or  any  estate  Hist.  Eng.  Law.  ii.  25,  117  sq. 
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for  re-entry  on  payment.  Thus  Littleton  (g)  describes 
a  mortgage  as  a  feofiEment  upon  condition  that  if  the 
feoffor  pay  to  the  feoflfee  on  a  certain  day  a  certain 
sum  of  money  then  the  feoffor  may  re-enter.  And 
he  says  that  this  is  called  a  mortgage  because,  if  the 
feoffor  do  not  pay,  then  the  land  pledged  is  taken  from 
him  for  ever  and  so  dead  to  him.  We  have  seen 
however  that  the  term  7nort  gage  had  been  used  earlier 
in  a  different  sense.  Still  Littleton's  derivation  may 
help  the  reader  to  remember  the  nature  of  the 
transaction  now  called  a  mortgage  at  law.  For  what 
is  now  called  a  mortgage  of  land  is  the  conveyance 
thereof  from  one  to  another  for  an  estate  in  fee,  or 
other  estate,  which  is  to  be  determined  or  re-conveyed 
on  condition  of  the  payment  of  money  by  the  former 
Construction  on  a  certain  day.  And  at  law,  if  the  condition  be 
at  ^^^^^^^^  broken  by  non-payment  of  the  money  at  the  appointed 
time,  the  estate  of  the  person,  to  whom  the  land  was 
so  conveyed,  becomes  absolute,  or  discharged  from  the 
condition.  So  that,  at  law,  he  will  be  entitled  to  hold 
the  land,  as  his  own,  for  all  the  estate  limited  to  him. 
For  in  the  Courts  of  Law  the  parties  were  held  to  the 
terms  of  their  bargain,  by  which  the  land  was  to  be 
redeemed  on  a  certain  day,  or  if  not,  to  be  forfeited 
by  the  debtor  (h). 

Relief  given  This  strict  construction  of  a  mortgage  appears  to 
inequif^^^^  have  prevailed  for  a  long  time.  But  at  length  a 
mortgagor,  who  had  failed  to  pay  on  the  appointed 
day,  obtained  relief  in  the  Court  of  Chancery  against 
the  forfeiture,  which  he  had  so  incurred.  It  is  not 
very    clear    when  (i)    or    on    what   ground  (k)   this 


{g)  Sects.  332  sq.  brought  in    Queen    Elizabeth's 

(h)  Bac.  Abr.  Mortgage  (D) ;  reign ;  1  Cal.  cxlv.  69,  71,  77,  79, 

Y.  B.  22  Hen.  VI.  67,  pi.  7 ;  7  105,  111,  125,  &c. ;  2  Cal.  6,  14. 

Edw.  IV.  3,  4,  pi.  7,   10 ;  Bro.  16,    27,    33,  36,    Ac. ;  and    see 

Abr.  Condicions,  203 ;  Litt.  ss.  Langford  v.  Barnard  (37  Eliz.) 

332,  337.  and  Bamaby  v.  Greene  (9  Jac.  I.) 

(i)  Suits  for  redeeming  mort-  in  TothiU,  tit.  Mortgage, 

gages     appear     to    have    been  (^)  It  would  appear  from  what 
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equitable  jurisdiction  was  first  exercised.  But  in  tha 
reign  of  Charles  I.  it  was  established  as  equity  (l)  that 
a  mortgagor  should  be  allowed  to  redeem  his  estate 
after  the  legal  day  of  payment  had  gone  by  ;  and  the 
Court  of  Chancery,  on  application  by  the  mortgagor 
after  the  time  fixed  for  redemption  had  elapsed,  would 
decree  that  the  mortgagee  should,  on  repayment  of 
all  that  was  due  to  him,  reconvey  the  estate  to  the 
mortgagor  (m). 

The  main  principles  of  equity  in  respect  of  the  Principles  of 
redemption  of  mortgages  were  settled  in  the  reign  of  spiictmg^ 
Charles  II.;  about  the    time   when  modern   equity  mortgages, 
began  to  take   shape  as  a   system   of  rules  resting 
upon  principles  evolved  from  precedent  (n).     The  first 
principle  established  was    that  of   the  mortgagor's 
equity  of  redeirvption ;  that  is,  that  the  mortgagor,  or  Equity  of 
any  one  standing  in  his  place,  shall  be  admitted  in  ^®  ®°^^  ^^^' 
equity  to  redeem  a  mortgage  after  the  day  fixed  by 
the  contract  for  redemption  is  gone  by,  and  the  estate 
has  become  forfeited  at  law  (o).     It  was  further  laid 
down  as  a  general  rule,  subject  to  very  few  exceptions, 
that  wherever  a  conveyance  of  an  estate  is  originally 
intended  as  a  security  for  money,  whether  this  in- 
tention appear  from  the  deed  itself  or  by  any  other 
instrument  or  even  by  parol  evidence  {p),  it  is  always 
considered  in  equity  as  a  mortgage  and  redeemable ; 
even  though  there  is  an  express  agreement  of  the 
parties  that  it  shall  not  be  redeemable,  or  that  the 
right  of  redemption  shall  be  confined  to  a  particular 

is  said  by  Sir  G.  Gary  fMaster  in  (m)How  v.  Vigures^  1  Ch.  Rep. 

Chancery,  1699— 1612)  that  relief  18;   Weldonv.  Ralli8on,ih,9l. 

was  first  given  in  cases  of  failure  {n)  Ante,  p.  161. 

to  pay  at  the  appointed  time  (o)  See   Tarn   v.   Turner,   39 

by  accidenty  or  of  some  trifling  Ch.  D.  466. 

default,  and  was  afterwards  ex-  (p)  Prec.  Ch.   626 ;   England 

tended  to  aU  cases  of  forfeiture  v.    Codrington,    1    Eden,    169 ; 

of  mortgaged  land  by  failure  to  Vernon  v.  Bethell,  2  Eden,  110 ; 

pay    money    when     due ;    see  1   Coote  on   Mortgage,  ch.  iii. 

Cary  1.  sect.  8. 
(0  Ante,  p.  166. 
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time,  or  to  a  particular  description  of  persons  (q).  In 
other  words,  it  was  established  that  no  agreement  of 
the  parties  to  a  mortgage,  that  the  mortgage  should 
not  be  redeemable  according  to  the  rules  of  equity, 
should  have  any  effect  in  equity  (r).  This  principle  is 
shortly  summed  up  in  the  phrase  ''once  a  mortgage, 
always  a  mortgage "(«).  Furthermore,  it  was  held 
that,  in  equity,  the  right  of  the  mortgagee  was  to  the 
money  secured,  and  he  held  the  land  only  as  security 
for  his  money ;  so  that  in  equity  he  had  a  mere 
charge  for  the  amount  due  to  him,  even  though  he 
were  absolute  tenant  in  fee  at  law.  It  was  therefore 
decided  that  the  benefit  of  a  mortgage  should  go, 
along  with  the  rest  of  the  mortgagee's  personal 
estate,  to  his  executor  or  administrator,  not  his 
heir  (t).  And  although  at  law  the  estate  of  a  mort- 
gagee in  fee  would  go  to  his  heir  or  devisee,  yet  in 
equity  the  heir  or  devisee  was  held  a  mere  trustee 
thereof  for  the  executor  or  administrator  (u).  Con- 
sequently, in  equity  the  mortgagor  was  regarded  as 
the  owner  of  the  mortgaged  land,  subject  only  to  the 
mortgagee's  charge ;  and  the  mortgagor's  equity  of 
redemption  was  treated  as  an  equitable  estate  in  the 
land,  of  the  same  nature  as  othef  equitable  estates  (x). 

Form  of  These  principles  of  equity  became  so  well  settled 

now^usuai.      *^^  understood  that  no  substantial  change  was  made 

in  the  usual  form  of  a  mortgage.    And  at  the  present 

(a)  Co.  Litt.  205  a,  note  (1)  ;  v.  Hopkins,  44  Ch.  D.  624 ;  Re 

1  Coote    on  Mortgage,  ch.  iii.  Wallis,  Ex  parte  Lickorish,  25 

sect.  2.  Q.  B.  D.  176.    By  stat.  58  &  69 

(r)  Price  v.  Perrie,  2  Freem.  Vict.  c.  26,  solicitor  mortgagees 

258;  Salt  v.  Marquis  of  North-  are  allowed  to  charge  profit  costs- 
ampton,  1892,  A.   C.   1.    Upon  (s)  Lord  Nottingham,  C,  iSTeu?- 

this  principle  it  was  held  that  court   v.    Bonham,  1  Vem.  7  ; 

any  attempt  to  fetter  the  equity  Howard  v.  Harris,  ib,  33. 
of  redemption  with  any  other  (t)  Thomhorough  v.  Baker,  1 

condition  than  the  payment  of  Ch.  Ca.  283 ;  3  Swanst.  628. 
principal,    interest    and    costs  (u)  2  Coote  on  Mortgage,  ch. 

should    be    void ;   Jennings   v.  Ixxix.  sect.  1. 
Ward,  2  Vem.   620 ;  James  v.  (x)  Casbortie  v.  Scarfe,  1  Atk. 

Kerr,  40  Ch.  D.  449,  469  ;  Field  603,  605. 
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day,  when  the  repayment  of  a  loan  of  money  is  to  be 
secured  by  a  mortgage  of  land,  the  land  is  granted  to 
the  creditor  in  fee  simple,  with  a  proviso  for  recon- 
veyance of  the  land  to  the  debtor  in  fee  on  payment 
of  the  principal  sum  with  interest  at  a  specified  rate 
on  a  certain  day,  usually  six  months  after  the  date 
of  the  mortgage-deed.  By  the  same  deed  the  mort- 
gagor generally  enters  into  a  personal  covenant  to 
pay  principal  and  interest  on  the  day  appointed  for 
reconveyance,  and  also  to  continue  to  pay  interest 
at  the  same  rate  in  case  of  failure  to  redeem  at  the 
appointed  time.  Until  the  six  months  are  passed  the 
mortgagor  has  a  legal  right  to  redeem  the  land  on 
the  day  named  for  repayment.  But  if  he  should 
allow  that  day  to  pass  without  payment  or  tender 
of  the  amount  due,  the  mortgagee's  estate  will  become 
absolute  at  law,  and  the  mortgagor  will  have  no  right 
to  the  land  save  his  equity  of  redemption.  Mortgages, 
as  is  well  known,  are  generally  employed  as  per- 
manent investments  of  money;  and  there  is  rarely 
any  intention  on  either  side  that  the  loan  should  be 
repaid  in  six  months.  Nevertheless,  so  well  under- 
stood is  the  construction  placed  on  a  mortgage  in 
equity,  so  firmly  established  is  the  mortgagor's  right 
to  redeem  after  the  time  fixed  for  payment  is  gone  by, 
that  mortgage  deeds  are  always  drawn  in  the  form 
indicated.  All  that  is  expressed  is  an  immediate 
conveyance  of  the  land  to  the  mortgagee  and  the 
agreement  for  reconveyance  on  payment  six  months 
after ;  and  the  real  intention  of  the  parties  is  left  to  be 
carried  out  by  the  operation  of  the  rules  of  equity  (y). 

(y)  The  follo'wing  duties  are  imposed  bj  the  Stamp  Act,  1891, 
Btat.  64  &  65  Vict.  c.  39,  replacing  33  &  84  Vict.  c.  97,  as  amended 
by  61  Vict.  c.  8.  s.  16  and  schedule  : — 

Mortgage,  bond,  debenture,  covenant  ^except  a  market- 
able security  otherwise  specially  charged  with  duty),  and 
warrant  of  attorney  to  confess  and  enter  up  judgment : 

(1)  Being  the  only  or  principal  or  primary  security 
(other  than  an  equitable   mortgage)    for  the 

W.R.P.  L  L 
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The  estate  Let  US  now  Consider  the  interests  of  the  mortgagee 

mortgagee.  and  mortgagor  in  the  mortgaged  land  daring  the 
continuance  of  the  security.  On  execution  of  such  a 
mortgage  deed  as  has  been  described,  the  mortgagee 
acquires  the  fee  simple  and  seisin  of  the  land  at 
law(^),  and  an  immediate  right  of  entry  into  actual 
possession  (a).    A  mortgagor  remaining  in  possession 

payment  or  repayment  of  money  not  exceeding 

Exceeding   101.  and  not  exceeding   252.  . . 

251.  „  „  50Z.  .. 

501.  „  „         1001,  . . 

1002.  „  „  1501.  .. 

1501.  „  „  200Z.  .. 

200Z.  ,.  „  2602.  .. 

2602.  „  „  3002.  . . 

3002. 

For  every  1002.  and  also  for  any  fractional 

part  of  1002.  of  such  amoimt  . .         ..026 

(2)  Being  a  collateral  or  auxiliary  or  additional  or 

substituted  security  (other  than  an  equitable 
mortgage),  or  by  way  of  further  assurance  for 
the  above-mentioned  purpose  where  the  prin- 
cipal or  primary  security  is  duly  stamped  : 
For  every  1002.  and  also  for  any  fractional 
part  of  1002.  of  the  amoimt  secured  ..006 

(3)  Being  an  equitable  mortgage : 

For  every  1002.  and  any  fractional  part  of 
1002.  of  the  amount  secured  . .         ..010 

(4)  Transfer,  assignment,  disposition,  or  assignation 

of  any  mortgage,  bond,  debenture,  covenant 

(except  a  marketable  security),  or  of  any  money 

or  stock  secured  by  any  such  instrument,  or  by 

any  warrant  of  attorney  to  enter  up  judgment, 

or  by  any  judgment : 

For  every  1002.,  and  also  for  any  fractional 

part  of  1002.,  of  the  amount  transferred, 

assigned  or  disposed,  exclusive  of  interest 

which  is  not  in  arrear  0    0    6 

»     ,    ,         ,  ,     .,  .    r  The  same  duty  as  a 

And  also  where  any  further  money  is  J    principal  security 
added  to  the  money  already  secured  J    ***'  ■'"^  further 
•^  "^  V    money. 

(6)  Reconveyance,  release,   discharge,  surrender,  re- 
surrender,  warrant  to  vacate,  or  renimciation 
of  any  such  security  as  aforesaid,  or  of  the 
benefit    thereof,    or    of    the    money    thereby 
secured : 
For  every  1002.,  and  also  for  any  fractional 
part  of  1002.,  of  the  total  amount  or  value 
of  the  money  at  any  time  secured  . .         ..006 

h)  Ante,  pp.  199,  200.  Orazebrook,   2  Q.  B.  895.      If, 

(a)  Doe  d.  Roylance  v.  Lujht-      however,  the  mortgage  deed  con- 
Zoo^,  8  M.  &  W.  553 ;  Rogers  v.      tain  an  express  proviso  (forinerly 
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is  at  law  in  no  better  position  than  a  tenant  by 
sufferance  (Z>).  The  mortgagee  may  therefore  oust 
him  at  his  pleasure,  either  by  entry,  or,  if  he  will  not 
go  out  peaceably,  by  action.  And  if  the  mortgagee 
chooses  so  to  assert  his  legal  rights,  the  mortgagor 
will  have  no  right  to  resist  him  either  at  law  (c)  or 
in  equity  (d)  without  paying  the  amount  due  on  the 
mortgage  (e).  For  the  Courts  of  Equity  would  never 
interfere  to  prevent  a  mortgagee  from  taking  posses- 
sion (/).  But  if  he  do  take  possession,  he  will  become 
liable  in  equity  to  account  very  strictly,  in  case  of 
subsequent  redemption,  for  the  rents  and  profits  and 
for  his  management  of  the  land  (g) ;  so  strictly,  indeed, 
that  in  practice  a  mortgagee  avoids  taking  possession 
of  the  mortgaged  land,  save  as  a  last  resource.  As 
we  have  seen  (k),  at  law  the  estate  of  a  mortgagee  in 
fee  passed  on  his  death  to  his  heir  or  devisee  ;  though 
in  equity  the  heir  or  devisee  was  a  mere  trustee  for 
the  mortgagee's  executor  or  administrator,  who  became 
entitled  to  the  money  secured.  But  by  the  Convey- 
ancing Act  of  1881  (i),  on  the  death  after  that  year  of 
a  sole  mortgagee  of  any  freehold  estate  of  inheritance, 
his  estate,  notwithstanding  any  testamentary  disposi- 
tion, devolves  like  a  chattel  real  upon  his  personal 

common,  but  now  unusual)  that  a.   1,   provision    was    made   for 

the  mortgagor  shall  remain  in  staying  the  proceedings  in  any 

possession  \mtil  the  day  fixed  action  of  ejectment  brought  by 

for  payment,  this  will  operate  as  a  mortgagee,  on  payment  by  the 

a  demise  by  the  mortgagee  to  mortgagor,  being  the  defendant 

the  mortgagor  for  the  term  in-  in  the  action,  of  all  principal, 

dicated,  and  the  latter  will  have  interest,  and  costs ;  Doe  d.  Hurst 

a  legal  right  to  possession  until  v.  Clifton^  4  A.  &  E.  814.     See 

the    term     has    expired ;     see  also  stat.  15  &  16  Vict.  c.  76, 

Davidson,  Free.  Gonv.  Vol.  II.  ss.  219,  220,  repealed  (saving  the 

Part  II.  pp.  48 — 45,  4th  ed. ;  1  jurisdiction    thereby   conferred) 

Smith  L.  C.  512  sg.,  10th  ed.  by  46  &  47  Vict.  c.  49. 

(b)  Notes  to  Keech  v.  Hall,  1  (/)  2  Mer.  359 ;  6  Pri.  503. 
Smith  L.  C.  524—527,  lOth  ed. ;  (g)  2  Seton  on  Decrees,  1634, 
ante,  p.  470.  5th  ed. 

(c)  Doe  d.  Roby  v.  Maisey-f  8  {h)  Ante,  p.  512, 

B.  &  C.  767.  (0  Stat.  44  &  45  Vict.  c.  41, 

(d)  6  Q.  B.  D.  359.  s.  30 ;  ante,  pp.  226,  244. 

(e)  By  Stat.  7\Geo.  II.  c.  20, 

LL  2 
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representatives.  So  that  all  the  rights  and  obliga- 
tions, legal  as  well  as  equitable,  of  a  sole  mortgagee 
of  freeholds  now  pass  on  his  death  to  his  executor  or 
administrator. 

oUhe^mort         ^®  ^*^®  ^^^^  *^***  during  the  continuance  of  the 
gagor.  security,  the  mortgagor's  equity  of  redemption  is  in 

equity  an  estate  in  the  mortgaged  land  (A:).  A  mort- 
gagor's estate  has  generally  the  same  incidents  as 
any  other  equitable  estate  ;  but,  being  subject  to  the 
mortgagee's  charge,  it  is  of  course  not  so  beneficial  as 
the  estate  of  one  for  whom  land  is  held  on  a  simple 
trust  (Z).  Thus  we  have  seen  that  a  mortgagor's 
possession  is  not  protected,  even  in  equity,  against 
the  will  of  the  mortgagee  (7/1).  But  if  the  mortgagor 
be  allowed  to  remain  in  possession,  he  may  take  the 
profits  for  his  own  use  without  liability  to  account  for 
them  to  the  mortgagee  (n).  So  he  retains  generally 
the  right  of  free  enjoyment  incident  to  his  equitable 
ownership  (o) ;  nor  will  he  be  restrained  from  waste  (p), 
at  the  mortgagee's  instance,  unless  the  latter  show 
that  the  acts  contemplated  would  impair  the  value  of 
the  security  offered  to  him(q),  or  amount  to  wanton 
destruction  (r).  An  equity  of  redemption  is  alienable 
at  the  mortgagor's  pleasure  or  for  his  debts,  in  the 
same  way  as  any  other  equitable  estate  which  is  not 
a  simple  trust  estate  (s).  And  the  estate  of  a  mort- 
gagor in  fee  is  real  estate  in  equity,  and  will  pass  as 
such  to  a  devisee  under  his  will  (t),  or  will  descend  to 
his  heir,  if  he  should  die  intestate.  Formerly,  on  the 
death  of  a  mortgagor  of  land,  the  mortgage  debt  was 
primarily  payable,  like  all  other  debts,  out  of  his 

(A)  Ante,  p  612.  (p)  Ante,  p.  112. 

(I)    Ante,  p.  176.  (q)  King    v.   Smithy   2   Hare, 

(m)  Ante,  p.  615.  289,  244. 

(n)  2  Coote  on  Mortgage,  ch.  ^rj  Goodman  v.  A'ltw.SBeav.  379. 


Ixi.  sect.  2 ;  2  Seton  on  Decrees,  (s)  Ante,  pp.  183—186,  270 — 

1629,  1633,  5th  ed. ;   Gaskcll  v.  278 ;  Lewin  on  Trusts,  ch.  xxvii. 

Gosling,  1896,  1  Q.  B.  691.  s.  7,  §§  6,  11  sq.,  s.  12.  §  9  sq. 
(o)  Ante,  p.  182.  (t)  8  Atk.  806. 
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personal  estate;  so  that  his  heir  or  devisee  was 
entitled,  as  a  rule,  to  have  the  land  exonerated  from 
the  mortgage  at  the  expense  of  the  mortgagor's  general 
personal  estate  (ii).  But  this  rule  was  reversed  by  an 
Act  of  1854,  cftmmonly  called  Locke  King's  Act,  and 
the  Acts  amending  it  (x).  And  now,  under  these  Acts, 
a  mortgagor's  heir  or  devisee  succeeding  to  his  estate 
in  the  mortgaged  land  is  not  entitled  to  have  the 
mortgage  debt  discharged  out  of  the  mortgagor's  per- 
sonal or  other  real  estate ;  but  the  land  so  charged, 
as  between  the  different  persons  claiming  under  the 
deceased  person,  is  primarily  liable  to  the  payment 
of  all  mortgage  debts  with  which  the  same  is  charged, 
unless  the  mortgagor  shall  by  will,  deed,  or  other 
document  have  signified  a  contrary  or  other  inten- 
tion (y).  So  that  now,  as  a  rule,  a  mortgagor's  heir 
or  devisee  must  take  the  land  subject  to  the  mort- 
gage iz).  The  rule  established  by  these  Acts  does  not 
affect  the  right  of  the  mortgagee  to  obtain  full  pay- 
ment of  the  mortgage  debt  out  of  the  personal  estate 
of  the  mortgagor  or  otherwise  (a). 

(u)  2  Jarm.   Wills.    1489  sq.^  signified  by  a  charge  of  or  direc- 

5th  ed.;  Williams  on  Beal  Assets,  tion  for  payment  of  debts  upon 

27.  or  out  of  residuary  real  and  per- 

(x)  Stats.  17 &  18 Vict.  c.  118;  sonal  or  residuary  real  estate; 

30  &  31  Vict.  c.  69 ;  40  &  41  Vict.  stat.  40  &  41  Vict.  c.  34  ;  see  jRe 

c.  .34.  Fleck,  37  Ch.  D.  677. 

(y)  Stats.  17  &  18  Vict.  c.  113.  (z)  By  stat.  40&41  Vict.  c.  34, 

And  a  general  direction,  that  the  the  rule  of  Locke  King's  Act  is 

debts  or  all  the  debts  of  a  testator  extended  to  the  case  of  a  mort- 

shall  be  paid  out  of  his  personal  gage    or    any    other    equitable 

estate,  is  not  to  be  deemed  to  charge   (including  any  lien  for 

be  a  declaration  of  an  intention  unpaid  purchase-money)  on  any 

contrary  to  or  other  than  the  land  or  other  hereditaments,  of 

rule  established  by  Locke  King's  whatever  tenure,  belonging  to  a 

Act,    unless    such    contrary   or  testator  or  an  intestate ;  imless, 

other  intention  be  further  de-  in  the  case  of  a  testator ,  he  shall 

dared  by  words  expressly  or  by  within  the  meaning  of  the  Acts 

necessary  implication  referring  have  signified  a  contrary  inten- 

to  all  or  some  of  the  testator's  tion.   See  Be  Cockcroft,  24  Ch.  D. 

debts  charged  by  way  of  mort-  94,  100 ;  Re  KershaiOy  37  Ch.  D. 

gage  on  any  part  of    his   real  674 ;    Re  Anthony,  1891,  1  Ch. 

estate ;  stat.  30  &  31  Vict.  c.  69,  450. 

.s.  1.     Nor  is  such  contrary  in-  (a)  Stat.  17  &  18  Vict.  c.  113. 

tention    to    be    deemed    to    be 


518 


OF   PERSONAL   INTERESTS   IN  REAL   ESTATE. 


Mortgagor's 
power  of 
leasing. 


As  the  mortgagor's  equity  of  redemption  is  an  estate 
in  the  contemplation  of  equity  only,  it  does  not  enable 
him  to  create  any  legal  estate  or  interest  in  the  mort- 
gaged land ;  not  even  a  lease  for  any  term  however 
short  (b).  In  some  cases,  however,  there  was  inserted 
in  the  mortgage  deed,  by  agreement  between  the 
parties,  a  power  for  the  mortgagor  to  grant  leases ; 
and  such  a  power  operated  under  the  Statute  of  Uses 
in  the  same  manner  as  a  power  of  leasing  given  to 
a  tenant  for  life  by  a  settlement  (c).  But  under  the 
Conveyancing  Act  of  1881,  if  the  mortgage  be  made 
after  the  year  1881,  the  mortgagor  while  in  posses- 
sion has  power  by  virtue  of  that  Act  to  make  an 
agricultural  or  occupation  lease  for  any  term  not 
exceeding  twenty-one  years,  or  a  building  lease  for 
any  term  not  exceeding  ninety-nine  years  upon  the 
conditions  defined  in  the  Act(^.  And  any  such 
lease  made  in  compliance  with  these  conditions  will 
be  valid  as  against  the  mortgagee  (e).  When  a  mort- 
gagor exercises  this  statutory  power  of  leasing,  the 
lessee  obtains  a  term  in  the  land  valid  at  law  in  the 
same  manner  as  the  lessee  of  an  equitable  tenant  for 
life  obtains  a  legal  term  on  an  exercise  of  the  power 
of  leasing  given  by  the  Settled  Land  Act,  1882  (/). 
But  this  statutory  right  of  the  mortgagor  may  be 


(6)  Doe  d.  Lord  Dovme  v. 
TJumipson,  9  Q.  B.  1087;  Lows 
V.  Telford,  1  App.  Gas.  414.  A 
lease  made  by  a  mortgagor, 
otherT^'ise  than  under  an  express 
or  a  statutory  power,  is  void  as 
against  the  mortgagee;  and  as 
against  the  mortgagor  himself, 
his  successors  in  estate  and  the 
lessee,  it  can  only  take  effect 
legally  by  estoppel.  See  antet 
p.  476 ;  Keech  v.  Hall,  1  Doug. 
21 ;  1  Smith  L.  C.  504,  10th  ed. ; 
AkJvornc  v.  Gomme,  2  Bing.  54 ; 
Webb  V.  Austin,  7  Man.  &  Gr. 
701 ;  Cuihbertson  v.  Irving,  6 
H.  &  N.  135.    But  a  lessee  from 


the  mortgagor  may  redeem  the 
mortgage,  and  so  prevent  his 
ejectment  by  the  mortgagee; 
Tarn  v.  Turner,  39  Ch.  D.  456. 
See  Stat.  53  &  54  Vict.  c.  57  as 
to  compensation  to  persons 
occup3ring  agricultural  holdings 
under  a  contract  of  tenancy  with 
a  mortgagor. 

(c)  Ante,  p.  367  ;  Davidson, 
Prec.  Conv.  Vol.  II.  Pt.  II.  332^ 
335,  n.,  4th  ed. 

(d)  Stat.  44  &  45  Vict.  c.  41, 
s.  18. 

(e)  Metropolitan,  etc..  Building 
Society  V.  Smith,  22  Q.  B.  D.  70. 

(/)  Ante,  p.  378. 
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excluded  or  restricted  by  agreement  between  the 
parties  expressed  in  the  mortgage  deed  or  otherwise 
in  writing  (g)  ;  and  iu  practice  a  stipulation  is  very 
often  made  that  a  mortgagor  shall  not  exercise  his 
statutory  power  of  leasing,  or  that  he  shall  not 
exercise  it  without  the  consent  of  the  mortgagee.  It 
is  important  for  a  mortgagee  clearly  to  negative  the 
mortgagor's  right  to  lease,  should  he  wish  to  do  so ; 
for  a  contract  to  make  or  accept  a  lease  under  the 
statute  may  be  enforced  by  or  against  every  person 
on  whom  the  lease  would,  if  granted,  be  binding  (h). 
And  the  provisions  of  the  Act  are  to  be  construed  to 
apply,  as  far  as  circumstances  admit,  to  any  letting, 
and  to  any  agreement,  whether  in  writing  or  not,  for 
leasing  or  letting  (t).  But,  if  desired,  express  powers 
of  leasing  may  still  be  given  by  the  mortgage  deed  as 
before ;  and  what  is  more,  the  mortgagor's  statutory 
powers  of  leasing  may  be  enlarged  by  the  mortgage 
deed  to  any  extent  agreed  on  (A:).  A  mortgagor's 
statutory  powers  of  leasing  may  be  applied  to  mort- 
gages made  before  the  year  1882,  by  agreement  in 
writing  between  mortgagor  and  mortgagee  made  after 
1881 :  but  so  nevertheless  that  any  such  agreement 
shall  not  prejudicially  afifect  any  right  or  interest 
of  any  mortgagee  not  joining  in  or  adopting  the 
agreement  (I). 

A  further  consequence  of  the  transfer  of  the  legal  Actions  by 
estate  to  the  mortgagee  upon  the  occasion  of  a  mort-  ™^^  s^g^^- 
gage  was  that  the  mortgagor  was  unable  to  bring  in 
his  own  name  any  action  at  law  to  recover  posses- 
sion of  the  land  {in).  But  by  the  Judicature  Act  of 
1878  (n),  a  mortgagor  entitled  for  the  time  being  to 
the  possession  or  receipt  of  the  rents  and  profits  of 

(g)  Stat.  44  &  46  Vict.  c.  41,  (I)  Sect.  18,  sub-s.  16. 

8.  18, 8ub-8.  13.  hn)  Doe      d.      Marriott      v. 

{h)  Sect.  18,  8ub-8.  12.  Edwards,  6  B.  &  Ad.  1065. 
\i)   Sect.  18,  8ub-8.  17.  (n)  Stat.  36  &  87  Vict.  c.  66, 

(k)  Sect.  18,  sub-s.  14.  s.  25,  sub-s.  5. 
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any  land,  as  to  which  no  notice  of  his  intention  to 
take  possession,  or  to  enter  into  the  receipt  of  the 
rents  and  profits  thereof,  shall  have  been  given  by  the 
mortgagee,  may  sue  for  such  possession,  or  for  the 
recovery  of  such  rents  and  profits  or  to  prevent  or 
recover  damages  in  respect  of  any  trespass  or  other 
wrong  relative  thereto  in  his  own  name  only,  unless 
the  cause  of  action  arises  upon  a  lease  or  other 
contract  made  by  him  jointly  with  any  other  person. 

remelUM^*^  Let  US  now  consider  what  remedies  the  mortgagee 
has  for  obtaining  the  repayment  of  his  loan.  And 
first,  at  any  time  after  the  day  fixed  for  repayment 
in  the  deed,  he  may  call  in  his  money,  and  in  the 
event  of  non-payment  may  sue  the  mortgagor  per- 
sonally on  the  covenant  contained  in  the  mortgage 
deed.  Secondly,  he  me^y  foreclose  the  mortgage.  For 
although  the  Courts  of  Equity  allowed  the  mortgagor 
an  equity  of  redemption  after  the  day  fixed  for  pay- 
ment, they  would  not  permit  him  to  continue  to  hold 
the  mortgaged  land  for  an  indefinite  time  after  the 
mortgagee  had  '  applied  to  them  to  enforce  repay- 
ment (o).  To  obtain  foreclosure,  it  will  be  necessary 
for  the  mortgagee  to  take  proceedings  (p)  against  the 
mortgagor  in  the  Chancery  Division  of  the  High 
Court  (5),  claiming  that  an  account  may  be  taken 
of  the  principal  and  interest  due  to  him,  and  that  the 
mortgagor  may  be  directed  to  pay  the  same,  with 
costs,  by  a  day  to  be  appointed  by  the  Court,  and 
that  in  default  thereof  he  may  be  foreclosed  his 
equity  of  redemption  (r).    A  day  is  then  fixed  by  the 

(o)  2  Coote  on  Mortgage,  Gh.  Court  as  to  the  foreclosure  or 

Izxviii.  redemption  or  enforcement    of 

{p)  Formerly  by  suit,  now  by  any  mortgage,  charge  or  lien  for 

action  or  originating  summons ;  not  more  than  5002. ;   stat.  51 

R.  S.  0.  Dec.  1885,  No.  21  (Order  &  62  Vict.  c.  43,  s.  67. 

LV.  r.  6  a) ;  W.  N.  2  Jan.  1886.  (r)  2  Seton  on  Decrees,  1575. 

{q)  The   County   Courts  have  5th  ed. 
the    jurisdiction    of    the    High 
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Court  for  payment;  which  day,  however,  may,  on 
the  application  of  the  mortgagor,  good  reason  being 
shown  («),  be  postponed  for  a  time.  Or,  if  the  mort- 
gagor should  be  ready  to  make  repayment,  before  the 
cause  is  brought  to  a  hearing,  he  may  do  so  at  any 
time  previously,  on  making  proper  application  to  the 
Court,  admitting  the  title  of  the  mortgagee  to  the 
money  and  interest  {t).  If,  however,  on  the  day 
ultimately  fixed  by  the  Court,  the  money  should  not 
be  forthcoming,  an  order  will  be  made  that  the  debtor 
do  thenceforth  stand  absolutely  foreclosed  from  all 
equity  of  redemption  in  the  mortgaged  premises  (u). 
Such  an  order  is  considered  to  vest  in  the  mortgagee 
for  the  first  time  the  full  beneficial  title  to  the  mort- 
gaged land  (x) ;  which  he  will  thereafter  be  entitled 
to  keep  and  deal  with  as  his  own.  The  Court  may 
now  order  a  sale  of  the  mortgaged  property  in 
foreclosure  proceedings,  instead  of  foreclosure  (y). 
Thirdly,  the  mortgagee  may  take  possession,  as  we 
have  seen  {z) ;  though  at  the  risk  of  incurring  the 
equitable  liabilities  of  a  mortgagee  in  possession. 
A  mortgagee  may  pursue  all  these  remedies  at 
once  (a). 

Fourthly,  a  mortgagee  may  sell  under  his  power  of 
sale,  if  he  have  one.  For  in  addition  to  the  remedy 
by  foreclosure,  which,  it  will  be  perceived,  involves 
the  necessity  of  an  application  to  the  Court,  it  has 
long  been  usual  to  provide  a  more  simple  and  less 

(«)  Nanny  v.  Edwards,  4  Buss.  (x)  Ueaih  v.  Pugh,  6  Q.  B.  D. 

124;   Eyre  v.  Hanson,  2  Beav.  346;  7  App.  Gas.  285. 

478.  {y)  Stat,  44  &  46  Vict.  c.  41, 

it)  Stat.  7  Geo.  II.  c.  20,  s.  2.  s.  25 ;    see  Wms.    Gonv.    Stat. 

(u)  2  Seton  on  Decrees,  1651,  162  sq, 

5th  ed.    But  even  a  final  order  (z)  Ante,  p.  515. 

for  foreclosure  is  not  absolutely  {a)  2  Goote  on  Mortgage,  Ch. 

conclusive,  and  there  are  circum-  Ixiii.  sect.  8 ;  Lockhart  v.  Hardy, 

stances  under  which  a  mortgagor  9  Beav.  349 ;    Farrer  v.  Lacyy 

may  be  allowed  to  redeem  after  Hartland  A  Co.,  81  Ch.  D.  42 ; 

such    an    order ;    see  Campbell  Poulett  v.  Hill,  1898, 1  Ch.  277. 
v.  Holyland,  1  Ch.  D.  166. 
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The  mort- 
gagor's con- 
currence 
cannot  be 
required. 


expensive  remedy  in  mortgage  transactions;  this  is 
Power  of  sale,  nothing  more  than  a  power  given  by  the  mortgage 
deed  to  the  mortgagee,  without  further  authority,  to 
sell  the  premises,  in  case  default  should  be  made  in 
payment.  When  such  a  power  is  exercised,  the  mort- 
gagee, having  the  whole  estate  in  fee  simple  at  law,  is 
of  course  able  to  convey  the  same  estate  to  the 
purchaser ;  and,  as  this  remedy  would  be  ineffectual, 
if  the  concurrence  of  the  mortgagor  were  necessary, 
it  was  decided  that  his  concurrence  cannot  be  required 
by  the  purchaser  (6).  The  mortgagee,  therefore,  is  at 
any  time  able  to  sell;  but,  having  sold,  he  has  no 
further  right  to  the  money  produced  by  the  sale  than 
he  had  to  the  lands  before  they  were  sold.  He  is  at 
liberty  to  retain  to  himself  his  principal,  interest  and 
costs;  and,  having  done  this,  the  surplus,  if  any, 
must  be  paid  over  to  the  mortgagor.  By  the  Act 
commonly  called  "Lord  Cranworth's  Act "(c),  a 
power  of  sale  was  rendered  incident  to  every  mortgage 
or  charge  made  by  deed  executed  after  the  passing  of 
the  Act  on  any  hereditaments  of  any  tenure,  unless  a 
contrary  intention  were  declared  by  the  deed.  But  it 
was  nevertheless  usual  to  insert  an  express  power  of 
sale  in  mortgage  deeds,  uiitil  this  provision  of  Lord 
Cranworth's  Act  was  repealed  by  the  Conveyancing 
Act,  1881(d).  By  the  latter  Act(e),  a  mortgagee  of 
any  property,  under  a  mortgage  made  by  deed  after  the 
year  1881,  has  a  power  of  sale,  when  the  mortgage 
money  has  become  due,  to  the  same  extent  as  if  the 
power  had  been  expressly  conferred  by  the  mortgage 
deed.  But  a  mortgagee  shall  not  exercise  this 
statutory  power  of  sale  unless  and  until  (i)  notice 
requiring  payment  of  the  mortgage-money  has  been 


Statutory 
powejs  of 
sale. 


(6)  Carder  v.  Morgan^  18  Ves. 
344 ;  Clay  v.  Sharpe,  Sugd.  Vend. 
&  Pur.  Appendix,  No.  XTTT.  p. 
1096,  11th  ed. 

(c)  Stat.  23  &  24  Vict.  c.  145 
(passed  28th  Aug.  1860),  part  2  ; 


see  also  sects.  32, 34.  See  Wms. 
Conv.  Stat.  137—140. 

(d)  Stat.  44  &  45  Vict.  c.  41, 
s.  71;  see  Wms.  Conv.  Stat. 
137—141,  251—253. 

{e)  Sect.  19. 
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served  on  the  mortgagor  or  one  of  several  mortgagors, 
and  default  has  been  made  in  pajmient  of  the 
mortgage-money,  or  part  thereof,  for  three  months 
after  such  service;  or  (ii)  some  interest  under  the 
mortgage  is  in  arrear  and  unpaid  for  two  months  after 
becoming  due;  or  (iii)  there  has  been  a  breach  of 
some  provision  contained  in  the  mortgage  deed  or  in 
the  Act,  and  on  the  part  of  the  mortgagor,  or  of  some 
person  concurring  in  making  the  mortgage,  to  be 
observed  or  perfortned,  other  than  and  besides  a 
covenant  for  payment  of  the  mortgage-money  or 
interest  thereon  (/).  Power  is  expressly  given  by  the 
Act  to  a  mortgagee  exercising  his  statutory  power  of 
sale  to  convey  the  property  sold  by  deed  for  such 
estate  and  interest  therein  as  is  the  subject  of  the 
mortgage,  freed  from  all  estates,  interests  and  rights 
to  which  the  mortgage  has  priority  (//).  The  proper 
application  of  the  purchase-money  by  the  mortgagee 
is  also  provided  for(fe).  "Where  a  conveyance  is 
made  in  professed  exercise  of  the  power  of  sale 
conferred  by  the  Act,  the  title  of  the  purchaser  is  not 
to  be  impeachable  on  the  ground  that  no  case  had 
arisen  to  authorize  the  sale,  or  that  due  notice  was  not 
given,  or  that  the  power  was  otherwise  improperly  or 
irregularly  exercised ;  but  any  person  damnified  by  an 
unauthorized,  or  improper,  or  irregular  exercise  of  the 
power  is  to  have  his  remedy  in  damages  against  the 
person  exercising  the  power  (i).  All  these  statutory 
provisions  respecting  a  mortgagee's  power  of  sale 
may  be  varied  or  extended  or  entirely  excluded  by  the 
terms  of  the  mortgage  deed  (A).    But  it  is  now  usual 

(/)  Stat.  44  &  46  Vict.  c.  41,  Howe's  Contract,  85  Ch.  D.  668. 

ss.  20,  24  ;  see  Wms.  Conv.  Stat.  (h)  Sect.  21,  sub-sect.  8 ;   see 

144,  146,  160.  Wms.  Conv.  Stat.  149. 

{g)  Sect.  21 ;  sub-sect.  1 ;  see  (i)  Sect.  21,  sub-sect.  2 ;  see 

Wms.    Conv.    Stat.     145—147.  Wms.   Conv.     Stat.     147—149; 

This  does  not  enable  an  equitable  Bailey  v.  Barnes^  1894,  1  Ch.  26. 

mortgagee  by  deed  to  convey  the  (/•)  Sect.  19,  sub-sects.  2,  8. 
legal    estate ;    Be   Hodsoii   and 


524 


OF  PERSONAL  INTERESTS  IN   REAL  ESTATE. 


in  practice  to  rely  upon  the  statutory  power  of  sale 
instead  of  inserting  express  powers  for  the  same 
purpose  in  mortgage  deeds  {I). 


Mortgagee's 
power  to 
appoint 
receiver, 
cut  timber 
and  grant 
leases. 


The  same  Conveyancing  Act  contains  provisions 
enabling  a  mortgagee  under  a  mortgage  made  by  deed 
after  1881,  in  the  absence  of  stipulation  to  the  contrary, 
to  appoint  a  receiver  of  the  income  of  mortgaged 
property,  but  not  before  his  statutory  power  of  sale 
shall  become  exercisable  (m) ;  also  to  insure  against 
fire,  under  certain  conditions,  and  to  cut  and  sell 
timber,  while  in  possession  (n).  A  mortgagee  in 
possession  under  a  mortgage  made  after  1881  is  also 
empowered  by  the  same  Act,  in  the  absence  of 
stipulation  to  the  contrary,  to  grant  the  same  leases 
as  a  mortgagor  in  possession  is  thereby  empowered  to 
grant ;  and  leases  so  granted  will  be  good  against  all 
prior  incumbrancers  and  the  mortgagor  (o).  But, 
except  under  the  statutory  or  an  express  power  of 
leasing,  a  mortgagee  of  land  is  unable,  before  fore- 
closure, to  make  a  lease,  which  will  be  unconditionally 
binding  on  the  mortgagor  (p). 


Mortgagor's 
remedies. 


If  the  mortgagor  wish  to  pay  off  the  mortgage  after 
the  day  fixed  for  payment  is  past,  he  must,  as  a  rule, 
give  to  the  mortgagee  six  calendar  months'  previous 
notice  in  writing  of  his  intention  to  do  so,  and  must 
punctually  pay  or  tender  the  money  at  the  expiration 


(Z)  As  to  the  question  of  the 
expediency  of  relying  on  statu- 
tory powers,  see  Wms.  Conv. 
Stat.  141—144,  262,  263. 

(m)  Stat.  44  &  46  Vict.  c.  41, 
ss.  19,  24.  The  object  of  the 
appointment  of  a  receiver  is  to 
ensure  payment  of  the  interest 
out  of  the  income  of  the  mort- 
gaged property  without  taking 
possession.  The  receiver  is  bound 
to  apply  the  income  (after  keeping 
down  outgoings)  in  payment  of 


the  interest,  but  to  pay  the  sur> 
plus  to  the  mortgagor.  See 
Gaskell  v.  Gosling,  1896, 1  Q.  B. 
691—698,  697. 

(n)  Sects.  19,  23 ;  see  Wms. 
Conv.  Stat.  137,  139—141,  163— 
160. 

(o)  Sect.  18,  sub*s.  2;  ante, 
p.  618. 

(p)  Hungerfordy,  Clay, 9 Mod. 
1 ;  Franklinski  v.  Bally  83  Beav. 
660,  663 ;  Davidson  Prec.  Conv. 
Vol.  n.  Pt.  II.  386,  337,  4th  ed. 
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of  the  notice  (g).  For  if  the  money  should  not  be 
then  ready  to  be  paid,  the  mortgagee  will  be  entitled 
to  fresh  notice ;  as  it  is  considered  reasonable  that  he 
should  have  time  afforded  him  to  look  out  for  another 
investment.  A  mortgagor  is,  however,  entitled,  if  he 
think  fit,  to  pay  the  mortgagee  six  months'  interest  in 
advance,  in  lieu  of  notice  (r).  When  the  mortgagor 
has  duly  paid  or  tendered  the  money  due  from  him, 
either  after  proper  notice  or  with  due  interest  in 
advance  instead,  he  will  be  entitled  to  require  the 
mortgagee  to  execute  at  his  expense  a  reconveyance  an^.^^^^ 
of  the  legal  estate  in  the  mortgaged  land  (8).  And 
to  enforce  this  right,  or  otherwise  duly  to  enforce  his 
equity  of  redemption,  he  may  take  proceedings  (t)  for 
redemption  in  the  Chancery  Division  (u)  against  the 
mortgagee  {x).  An  order  for  sale  may  now  be  made 
in  redemption  as  well  as  in  foreclosure  proceedings  (y). 

A   mortgagor   may,   however,    lose   his   equity  of  Lapse  of 
redemption  by  lapse  of  time.    For  under  the  present  bar  right^to 
Statute  of  Limitations  (-?),  whenever  a  mortgagee  has  redeem. 

{g)  Shrapnell  v.  BlaJee^  2  Eq.  on  the  mortgage  deed ;  see  L.  B. 

Ca.  Abr.  638,  pi.  84 ;  Smith  v.  Digest. 

Smith,    1891,    3   Ch.   660;    see  (0  Formerly  by  suit,  now  by 

Bcuill  V.  EndUy  1896,  1  Ch.  648.  action  or  originating  smnmons ; 

But   this   rule   does  not  apply  R.  S.  C.  Dec.  1886,  No.  21  (Order 

where  the  just  inference  from  LV.  r.  6  a) ;  W.  N.  2  Jan.  1886. 

the  transaction  is  that  the  mort-  (u)  Or  m  the  County  Court, 

gage  is  merely  temporary,  as  in  if  the  amount  be  not  more  than 

the  case  of  a  mortgage  to  bankers  600Z.  *,  see  antCy  p.  620,  n.  (q), 

by     deposit     of     title     deeds ;  (x)  2  Seton  on  Decrees,  1693, 

Fitzgerald's  Trustee  v.  Mellersh,  5th  ed. 

1892,  1  Ch.  386.  (y)  Stat.  44  &  46  Vict.  c.  41, 

(r)  Johnson  v.  Evans,  W.  N.  s.   26 ;    see  Wms.   Conv.    Stat. 

1889,  p.  96.  162  sq.     In  redemption  as  well 

{s)  See  ante,  p.  614,  n.,  as  to  as    in    foreclosure   proceedings 

the  stamp  on  a  reconveyance.  a  mortgagee  is   entitled  to  be 

Reconveyance   may  be  effected  paid  his  costs  and  expenses ;  and 

by  a  vesting  order   in   certain  will  not  be  disallowed  his  costs 

cases ;    see  stat.  66  &  67  Vict.  without  positive  misconduct  on 

c.   68,  s.   29.    Mortgages  made  his  part;  see  2  Seton  on  Decrees, 

under  the  Building  Society  Acts  1613,  6th  ed. ;  National  Provin- 

and  the  Friendly  Society  Acts  cial  Bank  of  England  v.  Games, 

may  be  discharged,  without  re-  81  Ch.  D.  682. 

conveyance,  by  a  receipt  endorsed  (z)  Stat.  37  &  38  Vict,  c .  67,  s.  7. 
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Mortgagee's 
rights  barred 
by  lapse  of 
time. 


obtained  possession  of  the  land  comprised  in  his 
mortgage,  the  mortgagor  cannot  bring  an  action  to 
redeem  the  mortgage  but  within  twelve  (a)  years  next 
after  the  time  when  the  mortgagee  obtained  possession, 
or  next  after  any  written  acknowledgment  of  the  title 
of  the  mortgagor,  or  of  his  right  to  redemption,  shall 
have  been  given  to  him  or  his  agent,  signed  by  the 
mortgagee  (6).  And  when  the  period  limited  by  the 
Act  is  determined,  the  mortgagor's  title  to  the  land  is 
extinguished  (c).  So  that  when  a  mortgagee  has  been 
in  possession  for  twelve  years  without  giving  the 
required  acknowledgment,  he  becomes  absolutely 
entitled  to  the  land.  The  time  so  limited  for  the 
mortgagor  to  redeem  is  not  extended  in  the  case  of 
his  being  under  any  disability,  such  as  lunacy  (d). 
In  the  same  way  a  mortgagee's  rights  may  be  barred 
by  lapse  of  time,  if  he  allow  the  mortgagor  to  remain 
in  possession  without  paying  principal  or  interest  and 
without  acknowledgment  of  his  title;  in  which  case 
he  will  be  barred  from  taking  possession  twelve  years 
after  his  right  of  entry  accrued  (e),  and  will  be  barred 
from  taking  foreclosure  proceedings  or  suing  for  the 
money  secured  by  a  mortgage  of  land  twelve  years 
after  his  right  of  action  accrued.  But  if  the  mortgagee 
obtain  from  the  mortgagor  any  payment  of  principal 
or  interest,  or  any  written  and  signed  acknowledgment 
of  his  title  or  right,  he  will  not  be  barred  from  any 
of  his  remedies  until  twelve  years  after  the  last  of 
such  payments  or  acknowledgments  (/).     And  if  the 


(a)  Formerly  twenty ;  by  stat. 
3  &  4  Will.  IV.  c.  27,  s.  28,  and 
the  previous  rule  of  equity;  2 
Coote  on  Mortgage,  ch.  lidv. 
sect.  1. 

(h)  See  Hyde  v.  DaUaxoay^  2 
Hare,  628 ;  Truelock  v.  Robey,  12 
Sim.  102;  Lucas  v.  Dennisony 
13  Sim.  684 ;  Stansfieldv.  Hobson, 
16  Beav.  236. 

(c)  Stats.  8  &  4  Will.  IV.  c.  27, 
s.  34  ;  37  &  38  Vict.  c.  67,  s.  9. 


(d)  Kinsman  v.  JBof*^,  17  Ch, 
D.  104  ;  Forster  v.  Patterson,  ib. 
132.  This  is  different  from  the 
rule  of  equity  in  force  before 
1833 ;  see  2  Coote  on  Mortgage, 
ch.  Izxiv.  sect.  1. 

(e)  Ante,  p.  514. 

(/)  Stats.  3  &  4  Will.  IV.  c.  27, 
ss.  2, 14  ;  1  Vict.  c.  28 ;  37  &  38 
Vict.  c.  67,  ss.  8,  9 ;  Wrixon  v. 
Vize,  3  Dm.  &  War.  104,  119; 
Harlock  v.  Ashberry,  19  Ch.  D. 
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mortgagee,  being  out  of  possession,  take  foreclosure 
proceedings  within  due  time,  he  will  not  be  barred  from 
taking  or  suing  for  possession,  till  twelve  years  from 
the  date  of  the  order  for  final  foreclosure,  which  first 
gave  him  the  full  beneficial  title  to  the  land  (g).  The 
mortgagee's  title  to  the  land  is  extinguished  when  his 
remedies  are  barred  (h). 


Mortgages  of  freehold  lands  are  sometimes  made  for  Mortgages 
long  terms,  such  as  1,000  years.  But  this  is  not  now  oTyoTw.  ^"^* 
often  the  case,  as  the  fee  simple  is  more  valuable  and 
therefore  preferred  as  a  security.  Mortgages  for  long 
terms,  when  they  occur,  are  usually  made  by  trustees, 
in  whom  the  terms  have  been  vested  in  trust  to  raise, 
by  mortgage,  money  for  the  portions  of  the  younger 
children  of  a  family,  or  other  similar  purposes.  The 
reasons  for  vesting  such  terms  in  trustees  for  these 
purposes  were  explained  in  the  last  chapter  (i). 

Copyhold,  as  well  as  freehold,  lands  may  be  the  Mortgage  of 
subject  of  mortgage.  The  purchase  of  copyholds,  it  ^°^^  °  *' 
will  be  remembered,  is  effected  by  a  surrender  of  the 
lands  from  the  vendor  into  the  hands  of  the  lord  of 
the  manor,  to  the  use  of  the  purchaser,  followed  by  the 
admittance  of  the  latter  as  tenant  to  the  lord  (k).  The 
mortgage  of  copyholds  is  effected  by  surrender,  in  a 
similar  manner,  from  the  mortgagor  to  the  use  of  the 
mortgagee  and  his  heirs,  subject  to  a  condition,  that 
on  payment  by  the  mortgagor  to  the  mortgagee  of  the 

539 ;  Hugill  v.  Wilkinson,  38  Ch.  ss.  16—18  ;  37  &  38  Vict.  c.  67, 

D.  480.    But  if  the  mortgagee,  ss.  3 — 5  ;  and  see  next  chapter. 

or  the  person  standing  in  his  (g)  Heath  v.  Ptigh,  6  Q.  B.  D. 

place,   should  be  under  any  of  345;    7  App.    Gas.    235;    ante, 

the    disabilities    mentioned    in  p.  521. 

the  Statute  of  Limitations  when  {h)  Stats.  3  <fe  4  Will.  IV.  c.  27, 

the  right  to  sue  for  foreclosure  s.  34 ;  37  &  38  Vict.  c.  57,  s.  9 ; 

or  possession    first   accrued,  it  Kibble  v.  Fairthome,  1896,  1  Ch. 

appears  that  proceedings  may  be  219. 

taken  within  the  further  time  (i)  See  ante,  p.  496. 

now  allowed  in  case  of  disability ;  (Ar)  Ante,  pp.  455,  457. 

see  stats.  3  &  4  Will.  IV.  c,  27, 
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money  lent,  together  with  interest,  on  a  given  day,  the 
surrender  shall  be  void.  If  the  money  should  be  duly 
paid  on  the  day  fixed,  the  surrender  will  be  void 
accordingly,  and  the  mortgagor  will  continue  entitled 
to  his  old  estate ;  but  if  the  money  should  not  be  duly 
paid  on  that  day,  the  mortgagee  will  then  acquire  at 
law  an  absolute  right  to  be  admitted  to  the  customary 
estate  which  was  surrendered  to  him ;  subject  never- 
theless to  the  equitable  right  of  the  mortgagor,  con- 
fining the  actual  benefit  derived  by  the  former  to  his 
principal  money,  interest  and  costs.  The  mortgagee, 
however,  is  seldom  admitted,  unless  he  should  wish  to 
enforce  his  security,  contenting  himself  with  the  right 
to  admittance  conferred  upon  him  by  the  surrender ; 
and,  if  the  money  should  be  paid  off,  all  that  will  then 
be  necessary  will  be  to  procure  the  steward  to  insert 
on  the  Court  rolls  a  memorandum  of  acknowledgment, 
by  the  mortgagee,  of  satisfaction  of  the  principal 
money  and  interest  secured  by  the  surrender  (Z).  If 
the  mortgagee  should  have  been  admitted  tenant,  he 
must,  of  course,  on  repayment,  surrender  to  the  use 
of  the  mortgagor,  who  will  then  be  re-admitted.  The 
provisions  of  the  Conveyancing  Act  of  1881,  by  which 
estates  of  inheritance  vested  in  a  sole  mortgagee 
devolve  on  his  personal  representatives  (m),  originally 
applied  to  copyholds  as  well  as  freeholds  (n).  But 
by  the  Copyhold  Act,  1887  (o),  now  replaced  by  the 
Copyhold  Act,  1894  (p),  these  provisions  shall  not 
apply  to  land  of  copyhold  or  customary  tenure  rested  in 
the  tenant  on  the  Court  rolls  of  any  manor  by  way  of 
mortgage.  When  a  mortgagee  of  copyholds  of  inherit- 
ance has  been  admitted  tenant,  his  estate  will  therefore 
pass  to  his  heir  or  devisee :  but  if  he  has  not  been 

(/)  1  Scriv.  Cop.  242 ;  1  Watk.  (o)  Stat.  60  &  51  Vict.  c.  73, 

Cop.  117,  118.  8.  45 ;  see  Be  Milh,  40  Ch.  D.  14. 

(m)  Ante,  p.  515.  (p)  Stat.  67  &  58  Vict.  c.  46, 

(n)  Re  Hughes,  W.  N.  1884,  s.  88. 
p.  53. 
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admitted,  it  appears  that  his  estate  will  devolve  on  his 
executors  or  administrators.  The  conditional  surrender 
of  copyholds  by  way  of  mortgage  is  usually  preceded 
by  a  deed  of  covenant  to  surrender  executed  by  the 
mortgagor,  in  which  the  power  of  sale  was  formerly 
inserted  (^).  The  statutory  power  of  sale  (r)  may  now 
be  incorporated  in  such  a  deed. 

Leasehold  estates  may  be  mortgaged  by  assignment  ?^°^*Pf ?  °^ 
of  the  term  to  the  mortgagee,  subject  to  a  proviso  for 
re-assignment  on  payment  of  the  money  advanced  on 
a  given  day.  But  in  such  a  case,  as  the  mortgagee  is 
assignee  of  the  term,  he  becomes  liable  to  the  landlord  • 
for  payment  of  the  rent  and  performance  of  the  cove- 
nants of  the  lease  («).  It  is  therefore  usual,  when  the 
rent  and  covenants  are  onerous,  to  mortgage  leaseholds 
by  demise  or  underlease  of  the  premises  for  a  term 
less  by  a  day  or  two  than  the  term  granted  by  the 
lease,  with  a  proviso  for  surrender  of  the  term  granted 
by  the  mortgage  on  payment  of  the  amount  lent  with 
interest  on  the  day  appointed.  In  such  cases  the 
mortgagee  does  not  become  the  landlord's  tenant,  and 
is  not  liable  on  the  covenants  in  the  lease  (t) :  but  his 
security  is,  of  course,  only  the  term  created  by  the 
underlease  by  way  of  mortgage.  A  declaration  is 
however  often  inserted  in  such  mortgages  that  the 
mortgagor  shall  hold  his  reversion  in  the  original  term 
on  trust  for  the  mortgagee,  subject  to  redemption. 
The  statutory  powers  of  sale  and  leasing  wdll  now  be 
incorporated  in  a  deed  of  mortgage  of  leaseholds, 
whether  by  assignment  or  demise,  in  the  absence  of 
provision  to  the  contrary  (u). 

Besides  the  mortgages  already  described,  which  give  Equitable 
the  mortgagee  a  legal  proprietary  right  in  the  lands  "^^^^^ages. 

(g)  Davidson,  Prec.  Conv.  Vol.  (s)  Ante,  p.  479. 

n.  Part  II.  pp.  113,  405,  4th  ed.  {t)  Ante,  p,  490. 

(r)  Ante,  p.  522.  (u)  Ante,  pp.  518,  522. 

W.R.P.  M   M 
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Deposit  of 
title  deeds. 


pledged  to  him,  there  are  equitable  mortgages  (x),  by 
which  lands  are  charged  in  equity  only.  Equitable 
charges  arise  upon  the  mortgage  of  an  equity  of  re- 
demption (y)  or  other  equitable  estate,  or  when  the 
legal  owner  of  lands  pledges  them  by  a  signed  writing 
without  deed  (^),  or  by  deposit  of  the  title  deeds  with 
the  mortgagee.  For,  notwithstanding  the  stringent 
provision  of  the  Statute  of  Frauds  to  the  contrary  (a), 
it  was  held  by  the  Court  of  Chancery  that  such  a 
deposit,  even  without  any  writing,  operated  as  an 
equitable  mortgage  of  the  estate  of  the  mortgagor  in 
the  lands  comprised  in  the  deeds  (6).  This  doctrine 
'  still  remains  ;  and  the  same  doctrine  applies  to  copies 
of  Court  roll  relating  to  copyhold  lands  (c),  for  such 
copies  are  the  title  deeds  of  copyholders. 

Vendor's  lien.  Another  instance  of  an  equitable  charge  is  a  vendor's 
lien.  For  when  lands  are  sold,  but  the  whole  of  the 
purchase-money  is  not  paid,  the  vendor  has  a  lien  in 
equity  on  the  lands  for  the  amount  unpaid,  together 
with  interest  at  four  per  cent.,  the  usual  rate  allowed 
in  equity  (d).  And  the  circumstance  of  the  vendor 
having  taken  from  the  purchaser  a  bond  or  a  note 
for  the  payment  of  the  money  will  not  destroy  the 
lien  (e).  But  if  the  vendor  take  a  mortgage  of  part 
of  the  estate,  or  any  other  independent  security,  his 
lien  will  be  gone.  If  the  safe  be  made  in  considera* 
tion  of  an  annuity,  it  appears  that  a  lien  will  subsist 


Sale  for 
annuity. 


(x)  See  ante,  p.  614,  n.  (y),  as 
to  the  stamp  duty  on  eqmtable 


{y)  See  ante,  pp.  512,  516. 

(z)  See  ante,  pp.  141,  184,  206, 
473,  486. 

(a)  29  Car.  11.  c.  8,  ss.  1,  8 ; 
ante,  p.  161. 

(6)  Russell  V.  Rtissellj  1  Bro. 
C.  C.  269.  See  Ex  parte  Haigh, 
11  Ves.  403.  There  must  be  an 
actual  deposit ;  Re  Beetkaniy  Ex 
parte  Broderick,  18  Q.  B.  D. 
380;  3  Times  L.  R.  489. 


^)  Whilbread  v.  Jordan,  1  You. 
&  Coll.  808 ;  Lewis  v.  John,  1  C. 
P.  Coop.  8.  See,  however,  Sugd. 
V.  &  P.  630,  13th  ed. ;  Jtnuis 
V.  SmUh,  1  Hare,  66 ;  1  Phill. 
244. 

(d)  Clvapman  v.  Tanner,  1 
Vem.  267 ;  PoUexfen  v,  Moore, 
3  Atk.  272 ;  Mackreth  v.  5ym- 
»?to?M,  15  Ves.  328 ;  Sugd.V.&P. 
670. 

(c)  Grant  v.  Mills,  2  V.  &  B. 
306 ;  13  R.  R.  101 ;  Winter  v. 
Alison,  3  Russ.  488. 
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for  such  annuity  (/),  unless  a  contrary  intention  be 
inferred  from  the  nature  of  the  transaction  (g). 

A  curious  illustration  of  the  anxiety  of  the  Court  of  a  stipulation 

/^i  .  ,  .  -J  •         1    •  x»      :i    to  raise  the 

Chancery  to  prevent  any  imposition  bemg  practised  interest  on 
by  the  mortgagee  upon  the  mortgagor  occurs  in  the  ^*^^^^?^ 
following  doctrine :  that,  if  money  be  lent  at  a  given  ment  is  void, 
rate  of  interest,  with  a  stipulation  that,  on  failure  of 
punctual  payment,  such  rate  shall  be  increased,  this 
stipulation  is  held  to  be  void  as  too  great  a  hardship 
on  the  mortgagor ;  whereas  the  very  same  effect  may 
be  effectually  accomplished  by  other  words.    If  the  Butastipuia- 
stipulation  be,  that  the  higher  rate  shall  be  paid,  but  dhnin^sh  the 
on  punctual  payment  a  lower  rate  of  interest  shall  interest  on 
be  accepted,  such  a  stipulation,  being  for  the  benefit  Lent  is  gw^. 
of  the  mortgagor,  is  valid,  and  will  be  allowed  to  be 
enforced  (/i). 

The  loan  of  money  on  mortgage  is  an  investment  Mortgages  to 

^T*!!  fit  AAA 

frequently  resorted  to  by  trustees,  when  authorized  by 
their  trust  to  make  such  use  of  the  money  committed 
to  their  care :  in  such  a  case,  the  fact  that  they  are 
trustees,  and  the  nature  of  their  trust,  are  usually 
omitted  in  the  mortgage  deed,  in  order  that  the  title 
of  the  mortgagor  or  his  representatives  may  not  be 
affected  by  the  trusts.  It  is,  however,  a  rule  of  equity, 
that  when  money  is  a'dvanced  by  more  persons  than 
one,  it  shall  be  deemed,  unless  the  contrary  be  ex- 
pressed, to  have  been  lent  in  equal  shares  by  each  (i)  ; 
if  this  were  the  case,  the  executor  or  administrator 
of  any  one  of  the  parties  would,  on  his  decease,  be 
entitled  to  receive  his  share  (A).     In  order,  therefore, 

( / )  Matthew  v.  Boioler,  6  Hare,  898.     See  Union  Bank  of  London 

110.  V.  Ingram,  16  Ch.  D.  68. 

{g)  Biickland  v.    Pockndl,  18  {i)  3   Atk.    784;    2  Ves.   sen. 

Sim.  496 ;  Dixon  v.  Gay/ere,  21  258 ;  8  Ves.  jun.  631. 
Beav.  118 ;  1  De  G.  A:  J.  055.  (X)  Petty  v.   Styicard,  1  Cha. 

(7i)  Strode  v.  Parker,  2  Vern.  Rep.    57 ;  1   Eq.    Ca.    Ab.    290 ; 

316 ;  3  Burr.  1874  ;  1  Fonb.  Eq.  Vickers  v.  Coiccll,  1  Beav.  529. 

M    M   2 
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to  prevent  the  application  of  this  rule,  it  was  usual 
to  declare,  in  all  mortgages  made  to  trustees,  that  the 
Joint  account  money  was  advanced  by  them  on  a  joint  account,  in 
clause.  equity  as  well  as  at  law,  and  that,  in  case  of  the 

decease  of  any  of  them  in  the  lifetime  of  the  others, 
the  receipts  of  the  survivors  or  survivor  should  be  an 
effectual  discharge  for  the  whole  of  the  money.  And 
now  by  the  Conveyancing  Act  of  1881  (t)  provisions 
having  the  effect  of  the  joint  account  clause  previously 
usual  are  incoi*porated,  in  the  absence  of  stipulation 
to  the  contrary,  in  every  mortgage,  obligation  for 
payment  of  money,  and  transfer  of  mortgage  or 
obligation  made  after  the  year  1881,  in  which  the 
money  secured  is  expressed  to  be  advanced  by  or 
owing  to  more  persons  than  one  out  of  or  as  money 
belonging  to  them  on  a  joint  account,  or  which  is 
made  to  more  persons  than  one  jointly,  and  not  in 
shares. 

Judgment  As  the  interest  even  of  an  equitable  mortgagee  is  an 

on  mort-  ^       interest  in  land,  it  was  held,  under  the  Judgments 

fnferestin       ^^^'  1888  (7n),  that  judgment  debts  against  a  mort- 

the  lands.        gagee  were  a  charge  upon  his  interest  in  the  mortgaged 

lands  (/{).     But  it  was  afterwards  provided  (o),  that 

where  any  mortgage  should  have  been  paid  off  prior 

to,  or  at  the  time  of,  the  conveyance  of  the  lands  to 

a  purchaser  or  mortgagee  for  valuable  consideration, 

the  lands  should  be  discharged  both  from  the  judg- 

New  ment  and  Crown  debts  of  the  mortgagee.    And  bj^  a 

enactment.      ^^^^  statute,  to  which  we  have  already  referred  (j)), 

the  lien  of  all  judgments,  of  a  date  later  than  the 

28th  of  July,  1864,  was  abolished. 

(Z)  Stat.  44  &  45  Vict.  c.  41,  &  J.  313. 

s.  61 ;  as  to  the  effect  of  which,  (o)  Stat.  18  &  19  Vict.  c.  15. 

see  Wms.  Conv.  Stat.  238—240,  s.    11 ;    Greaves  v.    Wilson,   25 

498.  Beav.  434. 

(m)  Stat.  1  &  2  Vict.  c.  110,  (j))  Stat.  27  &  28  Vict.  c.  112, 

s.  13  ;  ante,  pp.  253,  391.  ante,  p.  255. 

(n)  RnssellY.  M'Culloch,  1  Kay 
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Mortgages  are  frequently  transferred  from  one  per-  Transfer  of 
son  to  another.     The  mortgagee  may  wish  to  be  paid  "^^^^g^s^s- 
off,  and  another  person  may  be  willing  to  advance  the 
same  or  a  further  amount  on  the  same  security.    In 
such  a  case  the    mortgage    debt    and    interest  are 
assigned  by  the  old  to  the  new  mortgagee ;  and  the 
lands  which   form   the   security  are  conveyed,  or  if 
leasehold  assigned,  by  the  old  to  the  new  mortgagee, 
subject  to  the  equity  of  redemption  which  may  be 
subsisting  in  the  premises ;  that  is,  subject  to  the 
right  in  equity  of  the  mortgagor  or  his  representatives 
to  redeem  the  premises  on  payment  of  the  principal 
sum  secured  by  the  mortgage,  with  all  interest  and 
costs  iq).     Under  the  Conveyancing  Act  of  1881  (r),  Mort^ee 
a  mortgagor  entitled  to  redeem  now  has  power  to  peiiedto 
require  a  mortgagee,  who  is  not  and  has  not  been  *^a^sfer. 
in  possession,   instead  of  reconveying,  and   on  the 
tenns  on  which  he  would  be  bound  to  reconvey,  to 
assign  the  mortgage  debt  and  convey  the  mortgaged 
property  to  any  third  person ;  and  the  mortgagee  will 
then  be  bound  to  assign  and  convey  accordingly. 

As  we  have  seen  («),  the  equity  of  redemption  belong-  Mortgage  of 
ing  to  the  mortgagor  may  again  be  mortgaged  by  him ;  redempticn. 
this  may  be  either  to  the  former  mortgagee  by  way  of 
further  charge,  or  to  some  other  person.  In  order  to 
prevent  frauds  by  clandestine  mortgages,  it  is  provided 
by  an  Act  of  William  and  Mary  {t),  that  a  person  twice 
mortgaging  the  same  lands,  without  discovering  the 
former  mortgage  to  the  second  mortgagee,  shall  lose 
his  equity  of  redemption.  Unfortunately,  however,  in 
such  cases  the  equity  of  redemption,  after  payment  of 
both  mortgages,  is  generally  worth  nothing.    And  if 

(q)  As    to    the    stamp    on    a  Vict.   c.   39,   s.    12;   see  Wms. 

transfer,  see  antet  p.  514 ;  Wale  Conv.  Stat.  119—124. 

V.  Commissioners  of  Inland  Re-  (s)  Ante^  p.  530. 

vefiue,  4  Ex.  D.  270.  (t)  Stat.  4  &  5  Will.  &  Mary, 

(r)  Stat.  44  &  45  Vict.  c.  41,  c.  16,  s.  3 ;  see  Kennard  v.  Fut- 

8.  15,  amended  by  stat.  45  &  46  voyCf  2  Gif.  81. 
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the  mortgagor  should  again  mortgage  the  lands  to 
a  third  person,  the  Act  will  not  deprive  such  third 
mortgagee  of  his  right  to  redeem  the  two  former 
mortgages  (?t).  When  lands  are  mortgaged,  as  occa- 
sionally happens,  to  several  persons,  each  ignorant 
of  the  security  granted  to  the  other,  questions 
generally  arise  as  to  the  priority  of  the  various 
charges.  Such  cases  frequently  illustrate  the  advan- 
tage of  a  legcd  proprietary  right,  which  avails  against 
all  the  world,  over  an  eqidtahle  right  which  avails 
not  against  purchasers  for  value  without  notice  (x). 
Thus  the  claim  of  a  mortgagee,  who  has  obtained 
the  legal  estate,  will  take  precedence  over  any  pre- 
vious equitable  charge,  of  which  he  had  no  notice, 
as  well  as  over  subsequent  charges ;  and  nothing 
short  of  connivance  in  fraud  will  deprive  him  of  this 
advantage  (y) :  though  he  may  be  postponed  to  a 
subsequent  charge  created  with  his  authority,  as 
where  he  gives  up  the  title  deeds  that  money 
may  be  raised  on  a  deposit  of  them  (2:).  So  if  a 
mortgagee  having  the  legal  estate  make  a  further 
advance  without  notice  of  an  intermediate  mortgage, 
he  has  a  first  charge  on  the  lands  for  the  whole 
amount  of  his  advances,  which  must  be  satisfied 
before  the  second  mortgagee  can  receive  anything 
Tacking.  thereout  (a).     And  if  a   third  or  subsequent  mort- 

gagee, who  had  no  notice,  when  he  took  his 
security  (6),  of  any  but  a  first  mortgage,  can 
procure  a  transfer  to  himself  of  the  first  mortgagee's 


(u)  Stat.  4  &  5  Will.  &  Mary,  so    created,    even    though    his 

c.  16,  s.  4.  authority  he  exceeded  as  to  the 

(x)  See  ante^  pp.  2,  3,  63,  171,  amount  raised ;  see  Brocklfisby  v. 

610,  514.  Temperance,(itc,  Building  Society  f 

(y)  See  Hewitt  v.  Loosemore,  9  1893, 1  Ch.  180. 

Hare,  449 ;    Northern  Counties  (a)  Goddard  v.  Complin,  1  Ch. 

of  England  Fire  Insurance  Co.  Ca.  119  ;  Lloyd  v.  Attwood,  3  De 

V.  Whipp,  26  Ch.  D.  482  \    B^  G.  &  J.  614,  666,  667. 

Ingham,  1893,  1  Ch.  352.  (h)  Subsequent  notice  is  im- 

(z)  In    such    a   case    he   will  material, 
be    postponed    to    the    charge 
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legal  estate,  he  may  tack,  as  it  is  said,  his  own 
mortgage  to  the  first,  and  so  postpone  any  intermediate 
incumbrancer  (c).  But  no  claim  of  a  mortgagee,  who 
has  secured  the  legal  estate,  will  be  preferred  to  a 
prior  equitable  charge,  of  which  he  had  notice,  when 
he  advanced  his  money  (d).  As  between  themselves, 
equitable  charges  rank,  as  a  rule,  in  the  order  in 
which  they  were  created  (e) :  though  one  equitable 
mortgagee  may  be  postponed  to  another,  whose  charge 
was  subsequent  to  his  own,  on  grounds  of  fraud  or 
even  of  negligence  (/). 

Mortgages  or  charges  made  by  any  deed  or  writing  Mortgages 
on  land  in  Middlesex,  Yorkshire  or  Kingston-upon-HuU,  MidSe^ 
ought  to  be  registered  in  the  proper  county  register  and  York- 
as  well  as  purchase  deeds  {g).    Under  the  Middlesex  ^  ^^' 
Registry  Act,  if  more  mortgages  than  one  be  made  of 
the  same  piece  of  land,  they  have  priority  according 
to  the  date  of  registration  (ft) ;   with  this  exception, 
that  the  claim  of  a  mortgagee,  who  has  obtained  the 
legal  estate  without  notice  of  any  previous  equitable 
charge  and  has  duly  registered  his  mortgage,  will  be 
preferred  to  the  claims  of  those  who  may  previously  have 
obtained  and  registered  merely  equitable  charges  (t). 
But  a  mortgagee  may  be  deprived  of  the  priority  given 
by  this  Act  in  consequence  of  the  operation  of  the  rule 
of  equity  already  mentioned  (fe),    which  prevents  a 
mortgagee,  who  has  had  clear  previous  notice  of  a 

(c)  Marsh  v.  Lee,  2  Vent.  887 ;  Wilmot  v.  Pike,  5  Hare,  14. 
Brace  V.  Duchess  of  Marlborough,  (/]  See  National  Provincial 
2  P.  W.  491 ;  Bates  v.  Johnson,  Bank  of  England  v.  Jackson,  83 
Joh.  804 ;  Taylor  v.  Bussell,  1892,  Ch.  D.  1 ;  Union  Bank  of  London 
A.  C.  244 ;  Bailey  v.  Barnes,  1894,  v.  Kent,  89  Ch.  D.  288 ;  Farrand 
1  Ch.  25.  An  attempt  was  made  v.  Yorkshire  Banking  Co.,  40  Ch. 
to  abolish  tacking  by  stat.  87  &  D.  182. 

88  Vict.  0.  78,  s.  7,  repealed  by  (g)  See  ante,  p.  208. 

88  &  89  Vict.  c.  87,  s.  129.  (h)  See  Neve  v.  Pennell,  2  H.  & 

(d)  Le  Neve  v.  Le  Neve,  Amb.      M.  170. 

486,  446 ;   Birch  v.  Ellames,  2  (i)  Morecock  v.  Dickins,  Amb. 

Anst.  427  ;  8  B.  R.  601.  678. 

(e)  Jones  v.  Jones,  8  Sim.  688 ;  (k)  Ante,  p.  204. 


536  OF  PERSONAL  INTERESTS  IN  REAL  ESTATE. 

prior  unregistered  charge,  from  gaining  any  priority  of 
interest,  with  regard  to  the  equitable  estate  in  the 
land,  by  priority  of  registration  (Z).  The  registration 
of  a  conveyance  of  land  in  Middlesex  is  not  equivalent 
to  notice  of  the  conveyance  (m) ;  so  that  the  operation 
of  tacking  may  be  successfully  performed  by  a  third 
mortgagee  of  such  land,  if  he  have  no  notice  of  the 
second  mortgage,  notwithstanding  that  the  second 
mortgage  may  have  been  registered  (n) .  The  provisions 
of  the  Middlesex  Registry  Act  do  not  apply  in  the  case 
of  a  mortgage  of  land  in  Middlesex  made  by  deposit  of 
title  deeds  withmct  any  written  memorandum  (o),  or 
of  a  vendor's  lien  for  unpaid  purchase-money  (p). 
In  all  these  respects  the  law  was  formerly  the  same 
for  land  in  Yorkshire  as  for  land  in  Middlesex  (q). 
But  now,  as  we  have  seen  (r),  all  assurances  registered 
under  the  Yorkshire  Registries  Act,  1884  («),  shall 
have  priority  according  to  the  date  of  registration,  and 
no  person  shall  lose  any  priority  given  by  this  Act 
merely  in  consequence  of  his  having  been  affected 
with  actual  or  constructive  notice,  except  in  cases  of 
actual  fraud.  And  it  is  provided  {t)  that  after  the 
commencement   of  this  Act(u),  there  shall  not  be 

(Z)  See  Holland  v.  Hart,  L.  R.  Neve  v.  Pennell,  2  H.  &  M.  170. 

6  Ch.  678 ;  Bradley  v.  Biches,  9  (p)  See    C.    A.,  KettleiceU  v. 

Ch.  D.  189.  TFa^son,  26  Ch.  D.  601,  607. 

(m)  Morecock  v.  Dickins,  Amb.  (q)  Wrightson  v.  Hudson,  2  Eq. 

678 ;  Malins,  V.-C,  Be  Btissell  Ca.  Abr.  609,  Case  7 ;  Be  WigkCs 

Boad  Purchase  Moneys,  L.  R.  12  Mortgage  Trust,  L.  R.   16  Eq. 

Eq.78,83.    But  if  a  man  searches  41 ;  Credland  v.  Potter,  L.  R.  10 

the  register,  he  will  have  notice  Ch.  8 ;  Kettlewell  v.  Watson,  26 

of  registered  conveyances.    See  Ch.  D.  601,  607. 

Procters,  Co()pcr,  IJur. N.  S.  149.  ir)  Ante,  p.  204  &  n.  («). 

(n)  Bedford  v.  Bacchus,  2  Eq.  \s)  Stat.  47  &  48  Vict.  c.  64, 
Ca.  Abr.  616,  Case  12 ;  Cator  v.  s.  12.  Sect.  16  of  this  Act  pro- 
Coo^,  1  Cox,  182.  vided   that   the  registration    of 

(o)  Sumpter  v.  Cooper,  2  B.  &  any  instrument  under  this  Act 

Ad.  228;  Wood,  V.-C.,  Neve  v.  should  be  deemed  to  constitute 

Pcnnell,  2  H.  &  M.  187 ;  C.  A.,  actual  notice  thereof,  but  was 

Kettlewell  v.  Watson,  26  Ch.  D.  repealed  by  stat.  48  &  49  Vict. 


607.    If  the  deposit  of  deeds  be  c.  26,  s.  6. 

accompanied    by    any    written  it)  Stat,  i 

docimient,  charging    the    land,  (u)  The 

the  Act  applies  and  the  docu-  tion  on  tL_ 

ment   ought   to   be   registered ;  See  sect.  2. 


accompanied    by    any    written  ^Q  Stat.  47  &  48  Vict.  c.  64,  s.  16. 

docimient,  charging    the    land,  (u)  The  Act  came  into  opera- 

the  Act  applies  and  the  docu-      tion  on  the  Ist  January,  1885. 
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given  or  allowed  to  any  estate  or  interest  in  lands 
in  Yorkshire  any  priority  or  protection,  which  the 
same  might  otherwise  have  enjoyed,  by  reason  of 
being  protected  by  or  tacked  to  any  legal  or  other 
estate  or  interest  in  such  lands ;  except  as  against  any 
estate  or  interest  which  shall  have  existed  prior  to  the 
commencement  of  the  Act.  No  lien  or  charge  on  any 
lands  in  Yorkshire,  in  respect  of  any  unpaid  purchase- 
money  or  by  reason  of  any  deposit  of  title  deeds,  will 
have  any  effect  or  priority  against  any  assurance 
for  valuable  consideration  which  may  be  registered 
under  this  Act,  unless  and  until  a  memorandum  of 
such  lien  or  charge  has  been  registered  in  accordance 
with  the  provisions  of  the  Act  (x). 

A  mortgage  may  be  made  for  securing  the  payment  Mortgage  for 
of  money  which  may  thereafter  become  due  from  the 
mortgagor  to  the  mortgagee  (2/).     Where  a  mortgage  Future 
extends  to  future  advances,  it  has  been  decided,  that      '^*^°®^- 
the  mortgagee  cannot  safely  make  such  advances,  if  he 
have  notice  of  an  intervening  second  mortgage  (z). 

There  is  one  case  in  which  the  rules   of  equity  Effect  of  two 
singularly,  and,  as  the  late  author  thought,  unduly  Se'S'^^ 
favoured  the  mortgagee.     If  one  person  should  have  person, 
mortgaged  lands  to  another  for  a  sum  of  money,  and 
subsequently  have  mortgaged  other  lands  to  the  same 
person  for  another  sum  of  money,  the  mortgagee  was 
placed  by  the  rules  of  equity  in  the  same  favourable 
position  as  if  the  whole  of  the  lands  had  been  mort- 
gaged to  him  for  the  sum  total  of  the  money  advanced. 
The  mortgagor   could  not  redeem  either  mortgage, 
after  it  had  become  absolute  at  law  (a),  without  also 

(x)  Sect.7 ;  Battisony,  Hobson,  51^;  London  and  County  Banking 

1896,  2  Ch.  401.  Co.  v.  Ratcliffe,  6  App.  Gas.  722. 

(y)  As  to  the  stamp  duty  on  See  also  Memies  v.  Lightfoot,  L. 

such  a  mortgage,  see  stat.  54  &  55  R.  11  Eq.  459. 

Vict.  c.  89,  s.  88,  replacing  33  &  (a)  Cummins  v.   Fletcher,  14 

34  Vict.  c.  97,  s.  107.  Ch.   D.    699.    The    right    of    a 

(2)  i2o/^v.  ifopAt'rMon,  9  H.L.C.  mortgagee   to   consolidate   does 
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redeeming  the  other:  and  the  mortgagee  might 
enforce  the  payment  of  the  whole  of  the  principal  and 
interest  due  to  him  on  both  mortgages  oat  of  the  lands 
Consolidation  comprised  in  either  (6).  This  rule,  known  as  the 
doctrine  of  consolidation  of  securities,  was  extended 
to  the  case  of  mortgages  of  different  lands  made  to 
different  persons  by  the  same  mortgagor  becoming 
vested  by  transfer  in  the  same  mortgagee.  In  such  a 
case,  it  was  held  that  the  mortgagee,  who  had  taken  a 
transfer  of  the  different  mortgages,  might  consolidate 
all  his  securities  as  against  the  original  mortgagor  {c), 
or  his  assignee  of  the  equity  of  redemption  of  the 
whole  of  the  lands  (d).  But  as  against  an  assignee 
of  the  equity  of  redemption  of  part  only  of  the  lands 
so  mortgaged  a  mortgagee  could  not  consolidat'O  his 
securities  unless  he  should  have  acquired  the  right 
of  consolidation  previously  to  the  assignment  of  the 
equity  of  redemption  (^).  The  right  of  consolidation 
arose  at  the  time  when  two  or  more  mortgages  made 
by  the  same  mortgagor,  or  any  of  his  predecessors 
in  title,  became  vested  in  the  same  mortgagee  and 
absolute  at  law  (/). 

Present  law         The  right  of  a  mortgagee  to  consolidate  his  securities 

BoUdation.       is  now  partially  abolished  by  the  Conveyancing  Act  of 

1881  (g),  which  enacts  that  a  mortgagor  seeking  to 

redeem  any  one  mortgage,  shall,  by  virtue  of  this  Act, 

be  entitled  to  do  so  without  paying  any  money  due 

not  arise  until  the  interest  of  611 ;  Pledge  v.  White,  1896,  A.  C. 

the  mortgagor  has  become  an  187. 

equity  of  redemption ;  14  Ch.  D.  (e)  White  v.  HUlacre,  8  Y.  & 

708,  709,  712,  713,  715 ;  see  ante,  G.  Ex.  597,  608,  609  ;  Jennings 

pp.  511,  518.  V.    Jordan,    6    App.    Gas.   698 ; 

(b)  Pope  V.  Onslow,  2  Vem.  286 ;  Harter  v.  Colman,  19  Gh.  D.  680 ; 
J(mes  V.  Smith,  2  Ves.  jim.  872,  Minter  v.  Carr,  1894,  3  Gh. 
376.  498. 

(c)  SeUyy  v.  P(mfret,  1  J.&  H.  (/)  Cummins  v.  Fletcher,  14 
336;    8  De  G.,  P.  &   J.  596;  Gh.  D.  699. 

Barter  v.  Colman,  19  Gh.  D.  630,  {g)  Stat.  44  &  45  Vict.  c.  41. 

639.  R.  17. 

(d)  Vint  V.  Padget,  2  De  G.  &  J. 
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under  any  separate  mortgage  made  by  him,  or  by  any 
person  through  whom  he  claims,  on  property  other 
than  that  comprised  in  the  mortgage  which  he  seeks 
to  redeem.  But  this  provision  applies  only  if  and  as 
far  as  a  contrary  intention  is  not  expressed  in  the 
mortgage  deeds,  or  one  of  them ;  and  only  where  the 
mortgages,  or  one  of  them,  are  or  is  made  after  the 
year  1881.  The  rules  of  equity  as  to  consolidation  of 
securities  thus  appear  still  to  remain  in  force  in  all 
cases  in  which  the  mortgages  sought  to  be  consolidated 
by  a  mortgagee  were  made  before  the  year  1882,  or  in 
which  one  of  the  mortgages,  though  made  after  1881, 
was  created  by  a  deed  expressing  an  intention  to 
exclude  the  application  of  the  above  enactment  (/i). 
A  declaration  of  such  an  intention  is  not  unfrequently 
inserted  in  mortgage  deeds.  It  follows,  therefore,  that 
no  person  can  safely  lend  money  on  a  second  mortgage. 
For,  in  addition  to  the  risks  of  some  third  mortgagee 
getting  in  and  tacking  the  first  mortgage  (t),  there  is 
this  further  danger,  that  the  first  mortgagee  may  have 
previously  acquired  a  right  to  consolidate  with  his 
security  some  other  mortgage,  by  which  property  of 
the  same  mortgagor  has  been  charged  for  more  than 
its  value,  and  may,  by  exercising  this  right,  exclude 
the  second  mortgage.  The  purchaser  of  an  equity  of 
redemption  is  exposed  to  similar  risks.  Hence,  it 
follows,  that,  in  the  words  of  an  eminent  judge,  ''  It  is 
a  very  dangerous  thing  at  any  time  to  buy  equities  of 
redemption,  or  to  deal  with  them  at  all "  (A). 

(h)  Oriffithy.Pound,^6 Ch.D,  (k)  Wood,    V.-C,    Beevor    v. 

663.  Luck,  L.  R.  4  Eq.  687,  649. 

(i)  Ante,  p.  634. 
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PART    V. 

OF  TITLE. 


To  have  a  good  title  to  land  is  to  have  the  essential 
part  of  ownership,  namely,  the  right  to  maintain  or 
recover  possession  of  the  land  as  against  all  others  (a). 
In  English  law,  all  title  to  land  is  founded  on  posses- 
sion {b).  Thus  a  person,  who  is  in  possession  of  land, 
although  wrongfully,  has  a  title  to  the  land,  which  is 
good  against  all  except  those,  who  can  show  a  better 
title ;  that  is,  can  prove  that  they  or  their  predecessors 
had  earlier  possession,  of  which  they  were  wrongfully 
deprived  (c).  For  possession  of  land  is  prima  facie 
evidence  of  a  seisin  in  fee  (d) ;  and  he,  who  sues  for  the 
recovery  of  land,  of  which  another  is  in  possession, 
must  recover  on  the  strength  of  his  own  title,  and 
cannot  found  his  claim  on  the  weakness  of  the  pos- 
sessor's title  (e).  And  not  only  does  possession  of  land 
give  a  good  title  as  against  all  but  rightful  owners 

(a)  Ante,  pp.  2,  63,  433,  476 ;  2  DyebaU,  Moo.  &  Malk.  346 ;  Doe 

Black.  Comm.  195 ;  L.  Q.  B.  xi.  d.  Smith  and  Payne  v.  Webber,  1 

229.  A.  &  E.  119 ;  Asher  v.  Whitlock, 

(h)  By  the  common  law,  every  L.  R.  1  Q.  B.  1. 
one,  who  brought  a  real  or  mixed  (d)  Doe  d.  Graham  v.  Penfoldy 

action   {ante,  pp.  23,  34),  must  8  G.  &  P.  536 ;  Cole  on  Ejectment, 

have  founded  his  claim  on  the  211.     And  an  estate  by  wrong 

previous  possession  of  himself  or  especially  is  always  an  estate  in 

his  ancestor;   Bract,  fo.  284  a,  fee  simple;  Williams  on  Seisin, 

435  b;    Litt.  s.  170;    3  Blaok.  7,8;  Xcocfe  v.  Jay,  9  Ch.  D.  44. 
Comm.  180, 196 ;  Holmes  on  the  {e\  Roe  d.  Haldane  v.  Harc^y, 

Common    Law,    pp.    244—246;  4    Burr.    2484,  2487;    Cole    on 

P.  &  M.  Hist.  Eng.  Law,  ii.  46,  Ejectment,    287 ;     Danford    v. 

79.  McAnnlty,  8  App.  Cas.  456,  462 ; 

(c)  Bract,  fo.  30  b,  31  a,  62  a,  R.  S.  C,  1883,  Order  XXI.  r.  21. 
434  b,  435  a ;  Doe  d.  Hughes  v. 
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(whose  claim,  as  we  have  seen,  is  founded  on  prior 
possession),  but  it  also  continually  tends  to  bar  the 
rights  of  all,  who  have  such  prior  title  (/).  For  if 
those,  who  are  rightfully  entitled  to  land,  take  no  steps 
to  assert  their  rights  within  the  period  prescribed  by 
statute,  their  remedies  will  be  barred  and  their  title 
extinguished  (^).  So  that  possession  of  land  for  the 
prescribed  period  (h)  will  give  a  good  title  thereto,  as 
against  all  the  world. 

The  limitation  of  actions  for  the  recovery  of  land  is 
now  regulated  by  a  statute  passed  in  1883  as  amended 
by  an  Act  of  1874  (t),  which,  however,  did  not  come 
into  operation  until  the  1st  of  January,  1879.  Under 
these  statutes,  no  person  shall  make  an  entry  or  bring 
an  action  (k)  to  recover  any  land  but  within  twelve  (V) 
years  next  after  the  right  to  do  so  first  accrued  to 
him,  or  to  some  person  through  whom  he  claims  (m). 
But  when  a  written  acknowledgment  of  the  title  of  the 
person  entitled  to  any  land  has  been  given  to  him  or 
his  agent,  signed  by  the  person  in  possession,  the  time 
for  recovery  of  the  land  is  extended  to  twelve  years 
from  such  acknowledgment  (n).  If,  however,  when  the  Disabilities, 
right  of  entry  or  action  first  accrued,  the  person  en 
titled  was  under  the  disability  of  infancy,  coverture  (if 
a  woman),  or  unsoundness  of  mind,  then  the  land  may 

(/)  Leach  v.   Jay,  9  Gh.  D.  Limitation  of  Actions ;  Co.  Litt. 

44.  114  b,  115  a ;  Litt.  s.  170 ;  Bract. 

(g)  Stat.  3  &  4  WiU.  IV.  c.  27,  fo.  31  a,  61  b,  437  b  ;  Glanv.  iii. 

8.  34.  2,  xiii.  32. 

(h)  See     Trustees,    Executors  (k)  See  ante,  p.  63. 

and  Agency  Co.  v.  Sh(yrt,  13  App.  U)  Formerly  twenty ;  stat.  3  & 


Cas.  793.  4  Will.  IV.  c.  27,  s.  2. 

(i)  Stats.  3  &  4  WiU.  IV.  c.  27 ;  (m)  Stat.  37  &  38  Vict.  c.  67, 

37  &  38  Vict.  c.  67.    As  to  the  s.  1.    See  Nepean  v.  Doe,  2  M.  & 

limitation  of  the  old  real  and  W.  894 ;  Warren  v.  Murray,  1894, 

mixed     actions,     which     were  2  Q.  B.  648. 
abolished  by  the  former  statute,  (n)  Stats.  3  &  4  Will.  IV.  c.  27, 

and  the  acquisition  of  title  by  s.  14 ;  37  &  38  Vict.  c.  67,  s.  9. 

long  continued  possession  under  See  Doe  d.  Curzon  v.  Edmonds,  6 

the  old  law,  see  notes  to  Nepean  M.  &  W.  296 ;  Sanders  v.  Sanders, 

V.  Doe,  2  Smith  L.  C. ;  3  Black.  19  Ch.  D.  373. 
Comm.    189,     196 ;    Bac.    Abr. 
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Estates  in 
remainder  or 
reversion. 


After  an 
estate  tail. 


be  recovered  within  six  (o)  years  next  after  such  person 
ceased  to  be  under  such  disability  or  died,  notwith- 
standing that  the  time  otherwise  limited  for  action  may 
have  expired  (p) :  but  the  land  cannot  be  recovered, 
even  in  case  of  disabiUty,  after  the  expiration  of  thirty 
years  (q)  from  the  time  when  the  right  l&rst  accrued  (r). 
No  extension  of  time  is  allowed  for  the  disability  of  any 
person,  other  than  the  person  to  whom  the  right  of 
entry  or  action  first  accrued  (s).  The  right  to  recover 
land  in  respect  of  an  estate  in  remainder  or  reversion 
or  other  future  estate  is  deemed  to  have  first  accrued 
at  the  time  when  the  same  became  an  estate  in 
possession ;  but  if  the  person  last  entitled  to  any 
particular  estate,  on  which  any  future  estate  was 
expectant,  was  not  in  possession  of  the  land  when  his 
interest  determined,  a  person  becoming  entitled  in 
possession  to  a  future  estate  can  only  recover  the  land 
within  twelve  years  after  the  right  of  entry  or  action 
first  accrued  to  such  particular  tenant  or  within  six 
years  after  such  future  estate  became  vested  in  posses- 
sion whichever  period  shall  be  the  longer.  And  if 
the  right  of  the  particular  tenant  shall  have  been 
barred  by  the  statute,  no  one  can  recover  the  land 
in  respect  of  any  subsequent  estate  created  by  any 
instrument  executed  or  taking  effect  after  the  right 
of  entry  or  action  first  accrued  to  such  particular 
tenant  (0-  A  person  entitled  to  an  estate  to  take 
effect  after  or  in  defeasance  of  an  estate  tail  will  also 
be  barred  from  recovering  the  land,  if  the  tenant 
in  tail  execute  an  assurance  insufficient  to  bar  the 
remainders,  &c.,  expectant  thereon  {u),  and  any  person 

(q)  Formerly  forty ;  stat.  3  dt  4 
WiU.  IV.  c.  27,  8.  17. 


(o)  Formerly  ten ;  stat.  8  &  4 
Will.  IV.  c.  27,  s.  16,  which  also 
included  absence  beyond  seas  in 
the  list  of  disabilities.  This  was 
removed  therefrom  by  stat.  37  & 
38  Vict.  c.  67,  s.  4. 

ip)  Stat.  37  &  38  Vict.  c.  57, 
8.  8 ;  Borroivs  v.  Ellison,  L.  R. 
C  Ex.  128. 


(r)  Stat.  37  &  38  Vict.  c.  57,  s.  5. 

(s)  Stat.  3  &  4  WiU.  IV.  c.  27, 
s.  18. 

(f)  Stat.  37  &  38  Vict.  c.  57, 
s.  2 ;  Pedder  v.  Hunt,  18  Q,  B.  D. 
565. 

(«)  See  ante,  p.  101. 
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continue  in  possession  of  the  land  by  virtue  of  such 

assiprance  for  twelve  years  after  the  time  when  the 

tenant  in  tail,  or  his  successor,  might,  without  the 

consent  of  any  other  person,  have  executed  a  complete 

disentailing  assurance  (x).    Persons  entitled  in  equity  Astoequit- 

to  any  estate  in  land  must,  as  a  rul6,  assert  their  rights  *  ^®  estates. 

within  the  same  period  as  if  they  had  been  entitled  to 

the  like  estate  at  law(^).     But  when  any  land  shall 

have  been  vested  in  a  trustee  upon  any  express  trust, 

the  right  of  the  cestui  que  trust,  or  any  person  claiming 

through  him,  to  take  action  to  recover  the  land  shall 

be  deemed  to  have  first  accrued  at  and  not  before 

the  time  at  which  the  land  shall  have  been  conveyed 

to  a  purchaser  for  valuable  consideration,  and  shall 

then  be  deemed  to  have  accrued  only  as  against  such 

purchaser  and  any  person  claiming  through  him  (z). 

And  the  Statute  of  Limitations  does  not  bar  the  claim 

of  a  cestui  que  trust  against  his  trustee  to  recover  any 

property  held  on  an  express  trust,  or  the  proceeds 

thereof  retained  by  the  trustee  or  previously  received 

by  him  and  converted  to  his  own  use,  or  for  any  fraud 

or  fraudulent  breach  of  trust  to  which  the  trustee 

was  party  or  privy  (a).     In  every  case  of  a  concealed  Concealed 

fraud,  the  right  of  any  person  to  sue  in  equity  for 

the  recovery  of  any  land,  of  which  he  or  any  person 

through  whom  he  claims,  may  have  been  deprived 

by  such  fraud,  shall  be  deemed  to  have  first  accrued 

at  and  not  before  the  time  at  which  such  fraud  shall, 

or  with  reasonable  diligence  might,  have  been  first 

known  or  discovered:  but  this  shall  not  enable  any 

owner  of  lands  to   sue  in  equity  for  the  recovery 

thereof,  or  for  setting  aside  any  conveyance  thereof 

on  account  of  fraud,  against  any  bond  fde  purchaser 

(x)  Stat.  37  A  38  Vict.  c.  57,  ch.xxx.  8.1,(2ndly)  §  6;  Patrick 

8.  6.  V.  Simpson,  24  Q.  B.  D.  128. 

(I/)  Stat.  3  &  4  Wm.  rV.  c.  27,  (a)  Stats.  36  &  37  Vict.  c.  6C. 

8.  24.  s.  25,  sub-s.  2;   51   &  52  Vict. 

(z)  Stat.  3  &  4  Will.  IV.  c.  27,  c.  59,   s.  8;   Lewin   on  Trusts, 

s.    25.      See  Lewin   on  Trusts,  ch.  xxx.  sects.  1,  3. 
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for  valuable  Consideration,  who  has  not  assisted  in  the 
commission  of  such  fraud,  and  who  at  the  time  he 
made  the  purchase  did  not  know  and  had  no  reason  to 
believe  that  any  such  fraud  had  been  committed  {h)\ 
And  nothing  in  the  Statute  of  Limitations  shall  be 
deemed  to  interfere  with  any  rule  or  jurisdiction  of 
Courts  of  Equity  in  refusing  relief,  on  the  ground  of 
acquiescence  or  otherwise,  to  any  person  whose  right 
to  sue  may  not  be  barred  by  virtue  of  that  statute  (c). 
The  manner  in  which  the  rights  of  a  mortgagor  and 
mortgagee  of  land  are  affected  by  the  Statutes  of 
Limitation  has  been  already  noticed  (eQ.  The  right 
to  rents,  whether  rents  service,  rents  seek  or  rents 
charge  (e),  and  also  the  right  to  tithes  when  in  the 
hands  of  laymen  (/),  is  subject  to  the  same  period 
of  limitation  as  the  right  to  land  (g).  The  time  for 
bringing  an  action  to  enforce  the  right  of  presentation 
to  a  benefice  is  limited  to  three  successive  incum- 
bencies, all  adverse  to  the  right  of  presentation 
claimed,  or  to  the  period  of  sixty  years,  if  the  three 
incumbencies  do  not  together  amount  to  that  time  (h) ; 
but  whatever  the  length  of  the  incumbencies,  no  such 


(6)  Stat.  3  &  4  Wm.  IV.  c.  27, 
8.  26 ;  Sturgis  v.  Morse,  24  Beav. 
541;  3  De  Gex  and  J.  1 ; 
Chetham  v.  Hoare,  L.  R.  9  Eq. 
571 ;  Vane  v.  VanCy  L.  R.  8  Ch. 
583;  Latvrance  v.  Norreys,  16 
App.  Cas.  210;  Willis  v.  H<me, 
1893,  2  Ch.  546. 

(c)  Stat.  3  &  4  WiU.  IV.  c.  27, 
s;  27. 

Id)  Ante,  p.  525. 

(e)  See  Grant  v.  ElliSy  9  M.  & 
W.  113,  deciding  that  the  Statute 
of  Limitations  does  not  operate 
to  har  the  landlord's  right  to 
recover  rent  reserved  on  a  lease 
for  years ;  De  Beauvoir  v.  Owen, 
5  Ex.  166;  Archbold  v.  Scully, 
9  H.  L.  C.  360,  375 ;  Payne  v. 
Esdaile,  13  App.  Cas.  613. 

(/)  Stat.  3  &  4  WiU.  IV.  c.  27. 
s.  1 ;  see  Dean  of  Ely  v.  Bliss,  2 


De  G.  M.  &  G.  459,  deciding  that 
this  Act  applies  only  as  between 
rival  claimants  to  tithes,  and  not 
as  between  the  tithe-owner  and 
the  owner  of  the  land  subject  to 
tithe.  As  to  the  time  required 
to  support'  a  claim  of  modus 
decimandi,  or  exemption  from 
or  discharge  of  tithes,  see  stat. 
2  &  3  Will.  IV.  c.  100,  amended 
by  4  &  5  Will.  IV.  c.  83 ;  Salkeld 
v.  Johnson,  1  Mac.  &  G.  242. 
The  circumstances  under  which 
lands  may  be  tithe  free  are  well 
explained  in  Burton's  Com- 
pendium, ch.  6,  sect.  4. 

(g)  See  the  enactments  cited 
above  with  regard  to  the  recovery 
of  land. 

(;i)*  Stat.  3  &  4  Will.  IV.  c.  27, 
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action  can  be  brought  after  the  expiration  of  100 

years  from  the  time  at  which  adverse  possession  of 

the  benefice  shall  have  been  obtained  (i).    And  in 

every  case  where  the  period  limited  by  the  Act  is 

determined,  the  right   and  title  of  the  person  who 

might  have  taken  proceedings  for  the  recovery  of  the 

land,  rent  or  advowson  in  question  within  the  period, 

is  extinguished  {k).    Money  secured  by  any  mortgage,  Money 

judgment   or   lien,  or   otherwise    charged   upon   or  SErndP^^" 

payable  out  of  any  land  or  rent  at  law  or  in  equity, 

or  any  legacy,  can  only  be  recovered  within  twelve  (0 

years  next  after  a  present  right  to  receive  the  same 

accrued  to  some  person  capable  of  giving  a  discharge 

therefor,  or  from  the  last  payment  of  principal  or 

interest  on  account  thereof,  or  the  last  written  and 

signed  acknowledgment  of  the  right  thereto  (m).    And 

no  proceedings  can  be  taken  to  recover  any  sum  of 

money  or  legacy  charged  upon  or  payable  out  of  any 

land  or  rent  at  law  or  in  equity,  and  secured  by  an 

express  trust,  or  to  recover  any  arrears  of  rent  or 

of  interest  in  respect  of  any  such   sum  of  money 

or  legacy,  or  any  damages  in  respect  of  such  arrears, 

except  within  the  time,  within  which  the  same  would 

be  recoverable  if  there  were  not  any  such  trust  (w). 

The  Grown  is  not  bound  by  the  Statutes  of  Limitation  Crown 

of  1888  and  1874  (o) :  but  by  an  Act  of  George  III.  (p)  "«^*'- 

the  rights  of  the  Grown  in  all  lands  and  hereditaments 

are  barred  after  the  lapse  of  sixty  years. 

The    title    to    purely    incorporeal    hereditaments, 

i)  Sect.  38.  (n)  Stat,  37  &  38  Vict.  c.  67, 8. 10. 

■  ~     " '    ■"    "      h  ~    ~ 


\k)  Stat.  3  A  4  WiU.  IV.  c.  27,  (o)  See   Shelford's  Real  Pro- 

8.  34 ;  Scott  V.  Nixon,  8  Dru.  &  perty  Statutes,  109, 110,  9th  ed. ; 

War.  388 ;  Sands  to  Thompson,  Bac.  Abr.  Prerogative  (E.  6,  7). 

22  Ch.  D.  614.  (p)  Stat.  9  Geo.  III.    c.   16, 

0  Formerly  twenty;  8tat.  3  &  amended  by  24  &  25  Vict.  c.  62, 

4  Will.  IV.  c.  27,  8.  40.  and   extended  to  the  Duke  of 

(m)  Stat.  37  &  38  Vict.  c.  57,  Cornwall  by  23  &  24  Vict.  c.  53, 

8.  8 ;  Sutton  v.  Sutt<m,  22  Ch.  D.  and  24  &  25  Vict.  c.  62,  s.  2,  and 

611 ;  Feamside  v.  Flint,  ib,  679 ;  extended  to  Ireland  by  39  &  40 

Be  Owen,  1894,  8  Ch.  220.  Vict.  c.  37. 

W.R.P.  N   N 
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whether  appendant,  appurtenant  or  in  gross,  depends 
upon  grant  or  upon  prescription  from  immemorial 
user,  by  which  a  grant  is  implied.  The  time  of  legal 
memory  was  long  since  fixed  at  the  beginning  of  the 
reign  of  King  Bichard  I.,  by  analogy  to  the  time 
which,  by  a  statute  of  Edward  I.(g),  was  fixed  for 
the  limitation  of  the  old  writ  of  right  (r).  And  in  the 
absence  of  an  express  grant,  a  man  might  prescribe 
either  that  he  and  his  ancestors  had  from  time 
immemorial  exercised  a'  certain  right  in  gross  («),  or 
that  he,  being  seised  in  fee  of  certain  lands,  and  all 
those  whose  estate  he  had,  had  from  time  immemorial 
exercised  as  appendant  or  appurtenant  to  their  own 
land  certain  rights,  such  as  rights  of  common  or  way, 
over  certain  other  lands  (f).  In  both  of  these  cases, 
proof  of  a  user  as  of  right,  for  twenty  years  or 
upwards,  was  formerly  considered  to  afford  a  pre- 
sumption of  immemorial  enjoyment  (tt).  But  this 
presumption  might  be  eflfectually  rebutted  by  proof 
that  the  enjoyment  had  in  fact  conmienced  within  the 
time  of  legal  memory  (x) ;  in  which  case  the  enjoy- 
ment for  centuries  would  go  for  nothing.  This  is  still 
the  law  with  regard  to  prescriptions  of  the  former 
kind,  namely,  prescriptions  of  immemorial  user  by  a 
man  and  his  ancestors  (y).  But  with  regard  to  pre- 
scriptions of  the  latter  kind,  where  the  owner  of  one 
tenement,  sometimes  called  the  dominant  tenement, 
claims  to  exercise  some  right  over  another  tenement, 
called  the  servient  tenement,  he  may  either  still  prove 
his  rights  as  before  (z),  or  he  may  have  recourse  to  an 
Act  of  William  IV.  (a),  called  the  Prescription  Act, 


(q)  Stat,  of  Westminster  the 
First,  3  Edw.  I.  c.  39. 

(r)  Litt.  sect.  170;  2  Inst.  238; 
2  Black.  Conun.  31.  See  antCt 
p.  92. 

(s)  Welcome  v.  Upton,  6  M.  & 
W.  536;  Shuttleioorth  v.  Le 
Fleming,  19  C.  B.,  N.  S.  687. 

(t)  Gateward's  case,  6  Rep.  59  b. 


Bex  v.  Joliffe,  2  B.  &  G.  64. 
See  Jenkins  v.  Harvey,  1 
C.'M.  &R.  894,  895. 

{^)  Shuttleuxfrthy.  Le  Fleming, 
ubi  supra. 

(z)  Warrick  v.  Queen*s  College, 

Oxford,  L.  R.  6  Ch.  716.  728; 

AynsleywGlover,  L.  R.  lOCh.  283. 

(a)  Stat.  2  &  3  WiU.  IV.  c.  71, 
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which  has  materially  shortened  the  proof  required,  in 
all   eases  where  a  recent  uninterrupted  user  as  of 
right  can  be  shown.     By  this  Act  no  right  of  common  Rights  of 
or  other  profit  or  benefit,  called  in  law-French  ^profit  ^°"^™^°' 
a  prendre,  to  be  taken  and  enjoyed  from  or  upon  land 
(except  tithes,  rent,  and  services),  shall,  if  actually 
taken   and   enjoyed    by  any  person  claiming  right 
thereto  without  interruption  for  thirty  years,  be  de- 
feated by  showing  only  that  it  was  first  enjoyed  prior 
thereto;  and  if  enjoyed  for  sixty  years,  the  right  is 
made  absolute  and  indefeasible,  unless  it  shall  appear 
that  the  same  was  taken  and  enjoyed  by  some  consent 
or  agreement  expressly  made  or  given  for  that  pur- 
pose by  deed  or  writing  (6).    For  rights  of  way  and  Rights  of 
other  easements,  watercourses  and  the  use  of  water,  ^*^' 
the  terms  are  twenty  and  forty  years  respectively, 
instead  of  thirty  and  sixty  years  (c).    And  when  the 
access  and  use  of  light  for  any  dwelling-house,  work-  Light. 
shop,   or  other  building   shall    have   been  actually 
enjoyed  therewith  for  the  full  period  of  twenty  years 
without  interruption,  the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local  usage  or  custom 
to  the  contrary  notwithstanding,  unless  it  shall  appear 
that  the  same  was  enjoyed  by  some  consent  or  agree- 
ment expressly  made  or  given  for  that  purpose  by 
deed  or  writing  (d).   The  periods  mentioned  are  periods 
next  before  some  action  or  suit  in  which  the  claim  is 
brought  in  question  ;  and  no  act  is  deemed  an  inter- 
ruption unless  submitted  to  or  acquiesced  in  for  one 
year  after  the  party  interrupted  shall  have  had  notice 
thereof  and  of  the  person  making  or  authorizing  the 
same  to  be  made(e).     The  time  during  which  any  Disabilities, 
person,  otherwise  capable  of  resisting  any  claim,  shall  ^°' 
be  an  infant,  idiot,  non  compos  mentis^  feme  covert, 
or  tenant  for  life,  or  during  which  any  action  or  suit 


ii 


h)  Sect.  1.  (e)  Sect.  4 ;  Bennison  v.  Cart- 

c)  Sect.  2.  wrighty  6  B.  &  S.  1. 

'  ^)  Sect.  3. 

N  N   2 
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shall  have  been  pending,  and  which  shall  have  been 
diligently  prosecuted  until  abated  by  the  death  of  any 
party  thereto,  is  excluded  from  the  above  periods, 
except  when  the  claim  is  declared  absolute  and  in- 
defeasible (/) ;  provided  that  in  the  case  of  ways  and 
watercourses,  where  the  servient  tenement  shall  be 
held  for  term  of  life  or  years  exceeding  three  years, 
the  time  of  enjoyment  of  the  way  or  watercourse 
during  such  term  is  excluded  from  the  computation 
of  the  period  of  forty  years,  in  case  the  claim  shall, 
within  three  years  next  after  the  end  or  sooner  deter- 
mination  of  such  term,  be  resisted  by  any  person 
entitled  to  any  reversion  expectant  on  the  determina- 
tion thereof  (g).  The  Crown  is  expressly  bound  by  the 
provisions  of  the  Prescription  Act  respecting  profits 
(i  prendre,  ways  and  water  rights ;  but  is  not  bound 
by  those  respecting  light  (fc).  The  rights  above 
mentioned  may  be  lost  by  abandonment,  of  which 
non-user  for  twenty  years  or  upwards  is  generally 
sufficient  evidence,  although  a  shorter  period  will 
suffice  if  an  intent  to  abandon  appear  (i). 


Although  the  possession  of  land  is  attended  with 
the  advantages  before  described  (A;),  yet  mere  posses- 
sion is,  of  course,  not  conclusive  evidence  of  a  title 
good  against  all  the  world.  Some  further  proof  or 
guarantee  of  title  is  required  on  a  transfer  of  real 
property,  unless  the  transferee  is  to  take,  without 
compensation,  the  risk  of  being  ejected  by  some 
person  who  has  a  better  title.  In  ancient  times,  as 
we  have  seen,  conveyances  of  land  were  principally 
made  from  a  superior  to  an  inferior,  as  from  the 


(/)  Sect.  7. 

(g)  Sect.  8.  See  Symonds  v. 
Leaker,  16  Q.  B.  D.  629. 

(h)  Perry  v.  Eames,  1891, 1  Ch. 
658;  WJieaton  v.  Maple,  1893, 
3  Ch.  48. 

(i)   See   Moore  v.  Bawson,  3 


B.  &  C.  332, 339 ;  Hale  v.  Oldroyd, 
14  M.  &  W.  789 ;  R.  v.  Charley, 
12  Q.  B.  615,  519 ;  Ward  v.  Ward, 
7  Ex.  838;  Crossleyw.Lightowler^ 
L.  R.  3  Eq.  279;  2  Ch.  478 
Williams  on  Commons,  166. 
{k)  AnU,  p.  540. 
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great  baron  to  his  retainer,  or  from  a  father  to  his 
daughter  on  her  marriage  (Z).  The  grantee  became 
the  tenant  of  the  grantor;  and  if  any  consideration 
"were  given  for  the  grant,  it  more  frequently  assumed 
the  form  of  services  or  annual  rent  than  the  immediate 
payment  of  a  large  sum  of  money  (m).  Under  these 
circumstances,  it  may  readily  be  supposed  that,  if  the 
grantor  were  ready  to  warrant  the  grantee  quiet  pos- 
session, the  title  of  the  former  to  make  the  grant 
would  not  be  very  strictly  investigated;  and  this 
appears  to  have  been  the  practice  in  ancient  times; 
every  charter  or  deed  of  feoflEment  usually  ending 
with  a  clause  of  warranty,  by  which  the  feoffor  agreed  Warranty. 
that  he  and  his  heirs  would  warrant,  acquit,  and  for 
ever  defend  the  feoffee  and  his  heirs  against  all 
persons  («).  Even  if  this  warranty  were  not  expressly 
inserted,  still  it  would  seem  that  the  word  give,  used  Warranty 
in  a  feoffment,  had  the  effect  of  an  implied  warranty ;  word^tve?^ 
but  the  force  of  such  implied  warranty  was  confined 
to  the  feoffor  only,  exclusive  of  his  heirs,  whenever  a 
feoffment  was  made  of  lands  to  be  holden  of  the  chief 
lord  of  the  fee  (o).  Under  an  express  warranty,  the  Expreae 
feoffor,  and  also  his  heirs,  were  bound,  not  only  to  ^*^^*°*y- 
give  up  all  claim  to  the  lands  themselves,  but  also 
to  give  to  the  feoffee  or  his  heirs  other  lands  of  the 
same  value,  in  case  of  the  eviction  of  the  feoffee  or 
his  heirs  by  any  person  having  a  prior  title  (p) ;  and 
this  warranty  was  binding  on  the  heir  of  the  feoffor, 
whether  he  derived  any  lands  by  descent  from  the 
feoffor  or  not(^),  except  only  in  the  case  of  the 
warranty  commencing,  as  it  was  said,  by  disseisin; 

!l)   See  anUj  p.  66.  was   a    potent    factor    in    the 

m)  AntCt  pp.  14,  45,  49,  67.  acquisition  by  a  tenant  in  fee  of 

n)  Bract,   fo.   17  a.     As  we  the  right  to  alien  as  against  his 

have  seen,  the  obligation  of  war-  heir ;  antCy  pp.  88,  66. 

ranty  originally  formed  part  of  (o)  4  Edw.  I.  stat.  3,  c.  6 ;  2 

the  relation  between  feudal  lord  Inst.  275 ;  Co.  Litt.  384  a,  n.  (1). 

and  tenant ;  and  this  obligation,  (p)  Co.  Litt.  365  a. 

in  the  days  of  subinfeudation,  (q)  Litt.  s.  712. 
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that  is,  in  the  case  of  the  feoffor  making  a  feoffment 
with  warranty  of  lands  of  which  he,  by  that  very 
act  (r),  disseised  some  person  («),  in  which  case  it  was 
too  palpable  a  hardship  to  make  the  heir  answerable 
for  the  misdeed  of  his  ancestor.  But,  even  with  this 
exception,  the  right  to  bind  the  heir  by  warranty  was 
found  to  confer  on  the  ancestor  too  great  a  power ; 
thus,  a  husband,  whilst  tenant  by  the  curtesy  of  his 
deceased  wife's  lands,  could,  by  making  a  feoffment 
of  such  lands  with  warranty,  deprive  his  son  of  the 
inheritance ;  for  the  eldest  son  of  the  marriage  would 
usually  be  heir  both  to  his  mother  and  to  his  father ; 
as  heir  to  his  mother  he  would  be  entitled  to  her 
lands,  but  as  heir  of  his  father  he  was  bound  by  his 
warranty.  This  particular  case  was  the  first  in  which 
a  restraint  was  applied  by  Parliament  to  the  effect  of 
a  warranty,  it  having  been  enacted  (f),  that  the  son 
should  not,  in  such  a  case,  be  barred  by  the  warranty 
of  his  father,  unless  any  heritage  descended  to  him 
of  his  father's  side,  and  then  he  was  to  be  barred 
only  to  the  extent  of  the  value  of  the  heritage  so 
descended.  The  force  of  a  warranty  was  afterwards 
greatly  restrained  by  other  statutes,  enacted  to  meet 
other  cases  {u) ;  and  the  clause  of  warranty  having 
been  long  disused  in  modern  conveyancing,  its  chief 
force  and  effect  were  removed  by  clauses  of  two 
statutes  of  1888,  passed  at  the  recommendation  of 
the  Eeal  Property  Commissioners  (a;). 


Proof  of  title  The  old  Warranty  of  title  was  better  suited  to  the 
modern^  "^  transactions  of  the  feudal  times,  in  which  it  originated, 
times.  than  to  modern  dealings  with  land.     When  a  transfer 


(r)  Litt. 
71a 


s.  704;  Co.  Litt. 
37i  a. 

(s)  Litt.  8s.  697—700. 

(0  Stat.  6  Edw.  L  c.  3. 

(m)  Stat.  De  donis,  13  Edw.  I. 
c.  1,  as  construed  by  the  judges ; 
see    Co.    Litt..  373    b,    n.    (2); 


Vaughan,376;  stats.  11  Hen. Vn. 
c.  20 ;  4  &  5  Anne,  c.  3  (c.  16  in 
Bufihead)»  s.  21. 

(X)  Stats.  3  &  4  Will.  IV.  c.  27, 
s.  39;  3  &  4  Will.  IV.  c.  74, 
8.  14. 


title. 
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of  land  takes  the  form  of  a  sale  for  a  sum  of  money 
paid  down  and  representing  the  full  value  of  the  land, 
it  is  obviously  desirable  to  require  proof  ol  the  vendor's 
title  before  completing  the  sale,  as  well  as  a  guarantee 
of  compensation  in  case  of  his  title  afterwards  proving 
to  be  defective.     It  has  been  accordingly  established  in  Vendor  bound 

to  sliow  ft 

modern  times  that,  on  every  sale  of  land,  the  vendor  good  title. 
is  bound  to  show  a  good  title  thereto  (y).  The  proof 
so  required  is  furnished  by  his  giving  evidence  of  the 
exercise  of  acts  of  ownership,  particularly  of  the  power 
of  disposition,  by  himself  or  his  predecessors  over 
the  land  sold  for  a  certain  number  of  ^y ears  back^  and 
by  deducing  from  previous  dispositions  and  devolution 
of  the  land  a  right  in  himself  to  the  fee  simple  or  other 
estate  sold.  A  vendor  of  land  is  therefore  bound  to  Abstract  of 
furnish  at  his  own  expense  {z)  to  the  purchaser  an 
abstract  of  his  title  to  the  property  sold.  This  abstract 
must  contain  a  statement  of  the  material  parts  of  every 
deed,  will,  or  other  instrument,  by  which  any  disposi- 
tion of  the  property  was  made  during  the  time  for 
which  title  has  to  be  shown ;  it  must  also  contain  a 
statement  of  every  birth,  death,  marriage,  bankruptcy, 
or  other  event  material  to  the  devolution  of  the  estate 
contracted  for  (a).  The  vendor  is  further  bound  to  Verification 
verify  the  abstract  by  producing  for  examination  by 
the  purchaser  or  his  solicitor  the  original  deeds  or 
documents  abstracted,  and  the  probates  or  office  copies 
of  the  wills  and  other  documents,  of  which  the  originals 
cannot  be  produced ;  also  by  furnishing  proper  evidence 
of  every  fact  material  to  title  (6).  But  the  purchaser, 
in  the  absence  of  stipulation  to  the  contrary,  must 
now  bear  the  expense  of  producing  all  documents  of 

iy)  Doe  d.  Qray  v.  Stanion,  1  (a)  See  Sug.  V.  &  P.  Ch.  XI. 

M.  &  W.  695,  701 ;  Sug.  V.  &  P.  pp.  406  sg. ;  1  Dart,  V.  &  P.  Ch. 

16,  Uthed. ;  Lyaaghtv, Edwards,  VIII.  pp.  319  aq.,  6th  ed. 

2  Ch.    D.    499,    607 ;    Ellis  v.  (6)  Sug.  V.  &  P.  406,  414  so,, 

Rogers,  29  Ch.  D.  661,  670,  672.  429-432,  447—450;   1  Dart,  V. 

(«)  Sug.  V.  &  P.  406 ;  jR^  John-  &  P.  pp.  169,  160,  350  «g.,  470, 

son  d  Tustin,  80  Ch.  D.  42.  6th  ed. 
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Length  of 
time  for 
which  a 
vendor  must 
show  title. 


Freeholds 
and  copy- 
holds. 


title,  which  are  not  in  the  vendor's  possession  (c),  and 
of  procuring  all  other  evidence  of  title,  which  the 
vendor  has  not  in  his  possession  (d).  The  purchaser 
also  bears  all  the  expense  of  the  examination  of  the 
title  deeds  by  his  solicitor  (e).  It  is  now  a  term  of 
contracts  for  the  sale  of  land,  in  the  absence  of  stipu- 
lation to  the  contrary,  that  recitals,  statements,  and 
descriptions  of  facts,  matters  and  parties  contained  in 
deeds,  instruments.  Acts  of  Parliament,  or  statutory 
declarations,  twenty  years  old  at  the  date  of  the  con- 
tract, shall,  unless  and  except  so  far  as  they  shall  be 
proved  to  be  inaccurate,  be  taken  to  be  sufficient 
evidence  of  such  facts,  matters  and  descriptions  (f). 
This  may,  of  course,  save  a  vendor  from  the  necessity 
of  furnishing  evidence,  which  he  would  otherwise  be 
obliged  to  give. 

The  vendor's  obligation  to  show  a  good  title  is  to 
show  a  good  title  according  to  the  contract,  i.e.,  such  a 
title  as  he  has  contracted  to  give  (g).  The  length  of 
time  for  which  title  shall  be  shown  is  very  frequently 
the  subject  of  express  agreement  between  buyers  and 
sellers  of  land  (h).  But  in  the  absence  of  stipulation 
to  the  contrary,  a  purchaser  can  now  require  title  to 
be  shown  for  the  following  periods.  On  the  sale  of  a 
freehold  (t)  or  copyhold  estate,  he  can  call  for  the  title 


(c)  See  Re  Willett  and  Argentic 
6  Times  L.  R.  476  ;  Re  Stuart, 
Olivant  and  Sendon*8  Contract, 
1896,  2  Ch.  328. 

{dj  Stat.  44  &  45  Vict.  c.  41, 
s.  8,  6ub-8.  6;  see  Wms.  Conv. 
Stat.  47—60. 

(e)  See  Sug.  V.  &  P.  406,  429, 
480 ;  Wms.  Conv.  Stat.  47—50. 

(/)  Stat.  87  &  38  Vict.  c.  78, 
B.  2 ;  see  Wms.  Conv.  Stat.  8— 
11. 

(g)  Lawrie  v.  Lees,  7  App. 
Cas.  19. 

(h)  Any  stipulation  restricting 
the  period,  for  which  the  pur- 


chaser would  otherwise  be 
entitled  to  require  title  to  be 
shown,  must  be  fair  and  explicit 
and  must  not  contain  any  mis- 
representation as  to  facts  within 
the  knowledge  of  the  vendor,  or 
it  will  not  be  binding  on  the 
purchaser,  in  case  specific  per- 
formance of  the  contract  is 
sought;  Re  Banister,  Broad  v. 
Munton,  12  Ch.  D.  131;  Re 
Marsh  and  Earl  OranvUle,  24 
Ch.  D.  11. 

(t)  Whether  of  inheritance  or 
for  life  or  lives ;  see  ante,  p.  62. 
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for  the  last  forty  years  (k).  But  if  the  freehold  sold 
should  be  land,  formerly  of  copyhold  or  customary 
tenure,  which  has  been  enfranchised  (Q,  he  will  not 
have  the  right  to  call  for  the  title  to  make  the  en- 
franchisement (m).  On  the  sale  of  leaseholds  for  Leaseholds 
years,  he  can  require  an  abstract  and  production  of  ^^  ^^^' 
the  lease,  whatever  be  its  date.  And  if  the  lease  be 
not  more  than  forty  years  old,  he  can  call  for  the 
subsequent  title  under  the  lease  to  the  date  of  the 
contract :  but  if  the  lease  be  more  than  forty  years 
old,  all  the  subsequent  title  he  can  require  is  the  title 
for  the  forty  years  next  before  the  contract  (n).  And 
he  will  not  in  either  case  be  entitled  to  call  for  the 
title  to  the  freehold,  or  to  any  leasehold  reversion  (o). 
Not  less  than  one  hundred  years'  title  must  be  shown  Advowson. 
to  an  advowson  (p).  Upon  the  sale  of  tithes  or  other 
property  held  under  a  grant  from  the  Crown,  the 
original  grant  must  be  shown,  whatever  be  its  date ; 
after  which,  it  appears,  the  title  for  the  forty  years 
next  before  the  contract  is  all  that  can  be  required  (q). 
And  upon  the  sale  of  a  reversionary  interest,  its 
creation  must  be  shown,  whatever  be  its  antiquity  (r). 
Furthermore,  if  an  abstract  of  title  commence  with  an 
instrument  of  disposition,  it  must  be  such  as  will  form 
what  is  called  a  good  root  of  title ;  that  is  to  say,  it  must.  Good  root  of 
as  a  rule,  be  an  instrument  dealing  with  the  whole  estate,  *^*  ®  ^^^^^  • 
legal  and  equitable,  in  the  property  sold,  containing  a 

{k)  Stat.  37  &  38  Vict.  c.  78,  s.  (o)  Stats.  37  &  38  Vict.  c.  78, 

1 ;  see  V^ms.  Conv.  Stat.  2 ;   1  s.  2 ;  44  &  45  Vict.  c.  41,  s.  3, 

Dart,  V.  &  P.  384,  6th  ed.  sub-s.  1 ;  see  Wms.  Conv.  Stat. 

(2)  AnU,  p.  450.  4,  5,  29. 

(m)  Stat.  44  &  45  Vict.  c.  41,  (p)  Sug.  V.  &  P.  367 ;  1  Dart, 

8.  3,  sub-s.  2 ;  see  Wms.  Conv.  V.  &  P.  293, 5th  ed.,  334,  6th  ed. ; 

Stat.  31.  Williams    on    Real    Property, 

(n)Sug.  V.    &    P.  368,  370;  449—451,  13th  ed.;   see  Wms. 

Frend  v.  Buckley,  L.  R.,  5  Q.  B.  Conv.  Stat.  2,  3. 

213;  Stat.  37  &  38  Vict.  c.  78,  (g)  Sug.  V.  &  P.  367;  1  Dart, 

8.  1 ;  1  Dart,  V.  &  P.  294, 5th  ed. ;  \.k  P.  296,  5th  ed.,  336,  6th  ed. 

Williams  on  Real  Property,  460,  (r)  1  Dart,  V.  &  P.  294,  6th  ed., 

13th ed.;  GoaKny  v.  TTooZ/,  1893,  335,  6th  ed. ;   see  Wms.  Conv. 

1  Q.  B.  39;  see  Wms.  Conv.  Stat.  3,  4. 
Stat.  2,  3. 
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description  by  which  the  property  can  be  identified, 
and  containing  nothing  to  cast  any  doubt  on  the  title 
of  the  disposing  parties.  If  it  be  deficient  in  any  of 
these  particulars,  the  purchaser  may  require  further 
evidence  to  supply  the  deficiency  (s).  For  example,  if 
the  abstract  commence  with  a  will  containing  a  general 
devise  of  the  testator's  real  estate,  under  which  the 
property  sold  is  alleged  to  have  passed,  the  purchaser 
will  be  entitled  to  require  evidence  of  the  testator*s 
seisin  (t).  But  a  conveyance  in  fee  on  a  sale  or  by 
way  of  mortgage  is  a  good  root  of  title.  It  is  obvious 
that,  in  consequence  of  the  rule  requiring  a  good  root 
of  title,  a  vendor  may  have  to  go  back  more  than 
forty  years,  if  he  wish  to  commence  his  abstract  with 
a  document,  which  shall  be  free  from  objection  (u). 

Sixty  years'  Before  the  year  1875,  the  rule  was  that  title  might 
requiredL^^^^^  be  required  to  be  shown  for  sixty  years,  in  all  cases 
where  forty  years*  title  can  now  be  called  for  (ar).  The 
origin  of  this  rule  is  sometimes  attributed  to  the  fact 
that  under  the  Statutes  of  Limitation  applicable  to 
the  old  real  and  mixed  actions  (y)  nothing  less  than 
sixty  years'  possession  would  bar  adverse  claims  to 
the  land  (z).  But  even  sixiy  years'  possession  will 
not  necessarily  give  a  sure  title  to  land,  as  against 
all  the  world ;  for  if  the  land  had  been  limited  for  an 
estate  tail  or  for  life,  the  right  of  the  reversioner  or 
remainderman  to  enter  into  possession  would  not 
accrue  till  after  the  determination  of  the  particular 

(s)  See  1  Dart,  V.  &  P.  Ch.  important  exceptions ;  see  stat. 

Vm.  8.  4,  pp.  295  sq.,  5th  ed.,  44  &  45  Vict.  c.  41,  s.  8,  sub-s.  3; 

387  aq,y  6th  ed.  Wms.  Conv.  Stat.  31—41,  531— 

(t)  See  Parr   v.  Lovegrovdy  4  536 ;  Nottitigham  Patent  Brick 

Drew.  170.  d  Tile  Co,  v.  Butler,  16  Ch.  D. 

(u)  As  a  rule,   the  purchaser  778. 

now  has  no  risht  to  inquire  into  (x)  Sug.  V.  &  P.  865  sg.,  407 ; 

or  require  evidence  of,  or  object  Cooper  v.  Emery,  1  Ph.  388. 

to  the  title  prior  to  the  time  (y)  See  ante,  p.  541,  n.  (t). 

fixed,  by  the  contract  or  by  law,  (z)  See  stat.    32    Hen.  YUl. 

for  the  commencement  of  title  :  c.  2 ;  3  Black.  Comm.  193 — 196 ; 

but  to  this  rule  there  are  several  Sug.  V.  &  P.  366. 
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estate  (a) ;  and  under  the  present  (6)  as  well  as  the 
old(c)  Statutes  of  Limitation,  circumstances  might 
occur  to  render  possible  the  recovery  of  land  by  a 
reversioner  or  remainderman  more  than  sixty  years 
after  the  dispossession  of  the  tenant  in  tail  or  for  life. 
Another  reason  is  accordingly  given  for  the  rule; 
namely,  that  the  term  of  sixty  years  corresponds  with 
the  ordinary  duration  of  human  life,  and  inquiry  into 
the  title  for  the  duration  of  an  ordinary  lifetime 
affords  some  safeguard  against  the  existence  of  the 
adverse  claims,  which  might  not  have  accrued  until 
the  death  of  a  particular  tenant  (d).  The  period  of 
sixty  years  was  reduced  to  forty  by  the  Vendor  and 
Purchaser  Act,  1874  (e),  on  no  other  ground,  appa- 
rently, than  that  in  practice  purchasers  were  generally 
found  willing  to  accept  a  forty  years'  title. 

It  is  not  necessary  for  a  vendor  of  land  to  show  that  Sale  of  land 
he  is  himself  absolutely  entitled  to  the  whole  estate  cumbnmcer 
contracted  to  be  sold;  a  good  title  will  have  been 
shown  if  it  appear  that  the  vendor  has  an  equitable 
interest  enabling  him  to  procure  the  conveyance  of 
the  estate  to  the  purchaser  (/).  If  any  other  persons, 
besides  the  vendor,  be  interested  in  the  land  sold, 
the  abstract  of  title  will  of  course  disclose  their  names 
and  the  nature  of  their  interests.  And  if  the  vendor 
desire  to  complete  the  sale  without  resorting  to  the  aid 
of  the  Court,  the  concurrence  of  all  these  parties  must 
be  obtained  by  him,  in  order  that  an  unincumbered 

(a)  Ante,  pp.  806,  319—821.  Conveyancing  Act  of  1881  (stat. 

lb)  Ante,  pp.  641—546.  44  &  46  Vict.  c.  4,  s.  31 ;  ante, 

(c)  See  Sag.  V.  &  P.  609,  11th  pp.  661— 664)  appear  to  have  been 

ed.,  866,  14th  ed.  introduced    because   purchasers 

(d^  See  Mr.  Brodie's  opinion,  commonly    submitted     to    like 

1  Hayes's    Conveyancing,  664;  restrictions    by    express   agree- 

1  Ph.  889. .  ment ;    see   Wms.    Conv.   Stat. 

(e)  Stat.  87  &  88  Vict.  c.  78,  29  sq. 
s.    1.     In    the    same    way  the  [A  SeeSVes.  486;  Tovmsend 

further    restrictions  on  a  pur-  v.  Cfiampemoum,  1  Y.  ic  J.  449  ; 

chaser's    rights    made    by    the  Sug.    V.    &   P.    217,   218,   349, 
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estate,  in  fee  simple  or  otherwise  as  contracted  for, 
may  be  conveyed  to  the  purchaser.  Thus,  if  the  lands 
be  in  mortgage,  the  mortgagee  must  be  paid  off  ont 
of  the  purchase-money,  and  must  join  to  relinquish 
his  security  and  convey  the  legal  estate  (g).  If  the 
widow  of  any  previous  owner  is  entitled  to  dower  out 
of  the  lands  {h),  she  must  concur  in  the  conveyance ; 
if  the  lands  are  subject  to  a  rent-charge  (i),  the  person 
entitled  thereto  must  join  to  release  the  lands  from  his 
charge.  In  the  absence  of  stipulation  to  the  contrary, 
the  expense  of  the  concurrence  in  the  conveyance  to 
the  purchaser  of  all  necessary  parties,  other  than  the 
vendor,  must  be  paid  by  the  vendor  (k).  Under  the 
Conveyancing  Act  of  1881  (Z),  upon  the  sale  of  land 
subject  to  any  mortgage,  lien  or  charge,  whether  of 
a  capital  or  an  annual  sum,  the  Court  has  power  to 
allow  payment  into  Court  of  a  sum  of  money  sufficient 
to  provide  for  the  amount  charged  on  the  land  and 
future  costs,  and  thereupon  to  declare  the  land  to  be 
freed  from  the  charge,  and  to  make  any  order  for 
conveyance,  or  vesting  order,  proper  for  giving  effect 
to  the  sale.  This  enables  a  vendor  to  procure  land, 
which  is  subject  to  mortgages  or  charges,  to  be  con- 
veyed to  the  purchaser  for  an  unincumbered  estate, 
without  the  concurrence  of  the  incumbrancers.  If 
the  land  sold  be  charged  with  succession  or  estate 
duty(m),  the  duty  must  be  paid  before  completion 
of  the  purchase. 

Proof  of  title        On  every  mortgage  of  land,  the  title  is  investigated 

on  mortgage.    ^  ^^le  same  manner  as  upon  a  sale ;  for  to  acquire  a 

good  marketable  title  is  of  even  greater  importance  to 

423-425 ;  2  Dart,  V.  &  P.  821—  (k)  Sug.  V.  &  P.  557, 558, 561 ; 

326, 1177  a^.,  6th  ed. ;  Re  Bryant  2  Dart,  V.  &  P.  798, 814, 6th  ed. ; 

and  Bamtngham's  Contract,  44  1  Davidson,  Prec,  Conv.  570 — 

Ch.  D.  218.  572,  612.  4th  ed. 

(g)  Ante,  p.  614.  {I)  Stat.  44  &  45  Vict.  c.  41, 

{h)  Ante,  pp.  300  8q.  s.  5  ;  see  s.  2  (vii). 

(i)  Ante,  pp.  401  sq.  (m)  Ante,  pp.  226, 246—249, 390. 
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a  mortgagee,  who  only  wants  security  for  his  money,- 
than  to  a  purchaser,  who  may  buy  for  occupation.  A 
good  marketable  title  is  one,  which  will  enable  the  Good  market- 
party  acquiring  it  to  sell  the  property  without  the 
necessity  of  making  special  conditions  of  sale  restric- 
tive of  the  purchaser's  rights.  As  we  have  seen,  a 
mortgagee's  power  of  sale  affords  the  best  means  of 
realizing  his  security  {n) ;  and  he  cannot  safely  accept 
a  title,  which  is  at  all  likely  to  hamper  the  exercise 
of  his  most  efficient  remedy.  Here  it  may  be  pointed 
out  that  the  relation  of  intending  mortgagor  and 
mortgagee  is  very  different  from  that  of  vendor  and 
purchaser.  A  vendor  and  purchaser  of  land  are  parties 
to  a  contract,  which  may  be  decreed  to  be  specifically 
enforced,  at  the  instance  of  either  of  them,  under  the 
equitable  jurisdiction  of  the  Court  (o).  Hence  their 
respective  rights  are  strictly  defined  from  the  moment 
they  have  signed  the  contract  for  sale  (p).  But  it  is  not 
usual  for  mortgagees  to  bind  themselves  by  contract  in 
contemplation  of  making  a  loan  on  real  security  (q) ;  and 
even  if  they  were  to  do  so,  the  Court  will  not  specifically 
enforce  an  agreement  to  lend  or  borrow  money  (7')* 

Upon  a  contract  to  grant  a  lease  for  a  term  of  years,  proof  of  title 
the  rule  formerly  was  that  the  intended  lessor  might  ""^^^^^^^^^ 
be  called  upon  to  show  a  good  title,  the  grant  of  a 
lease  being  regarded  as  equivalent,  in  this  respect, 
to  the  sale  of  a  leasehold  interest  («).  But  now, 
in  the  absence  of  stipulation  to  the  contrary,  the 
intended  lessee  has  no  right,  under  such  a  contract, 
to  call   for   the   title  to  the   freehold  (t).    Upon   a 

(n)  Ante,  p.  521.  (r)  Rogers  v.  Challis,  27  Beav. 

(o)  See  3  Seton  on  Decrees,  175 ;    Sichel   v.    MosenOml,    SO 

1834,  1849,  sg.,  5th  ed. ;  2  Dart,  Beav.  371. 

V.   &  P.  Ch.  XVni. ;  ante,  p.  (s)  Roper  v.  Coombes,  6  B.  & 

160,  n.  («).  C.  534;  Sug.  V.  &  P.  367,  n.  (1) ; 

(l))  See  an^tf,  pp.  181, 184, 551.  Stranks   v.    St.    John,    L.    R., 

(g)  Davidson,     Prec.      Conv.  2  C.  P.  376. 

Vol.  n.  Part  II.  p.  104,  n.  (a),  {t)  Stat.  37  &  88  Vict.  c.  78,  s. 

4th  ed.  2 ;  Jones  v.  Watts,  43  Ch.  D.  674. 
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contract  for  an  underlease^  however,  the  proposed  lessee 
still  has  the  right  to  call  for  an  abstract  and  production 
of  the  lease,  under  which  his  intending  lessor  holds, 
and  of  the  subsequent  or  the  last  forty  years'  title 
thereunder,  in  the  same  manner  as  if  he  had  con- 
tracted to  buy  the  lease  (u).  But  he  has  now  no 
right,  in  the  absence  of  stipulation  to  the  contrary, 
to  call  for  the  title  to  any  leasehold  reversion  expectant 
on  any  lease,  under  which  his  proposed  lessor  holds  (x). 
The  covenants  and  conditions,  which  can  be  required 
to  be  inserted  in  a  lease,  in  the  absence  of  special 
stipulation,  have  been  already  referred  to  iy). 


Title  deeds. 


Importance 
of  their 
possession. 


Registration. 


On  the  completion  of  any  sale  or  mortgage  of  land, 
the  purchaser  or  mortgagee  becomes  entitled  to  all 
documents  of  title,  which  relate  exclusively  to  the 
property  dealt  with  {z) ;  and  these  are  always  handed 
over  to  him.  The  possession  of  the  title  deeds  is  of 
the  greatest  importance;  for  if  the  deeds  were  not 
required  to  be  delivered,  it  is  evident  that  property 
might  be  sold  or  mortgaged  over  and  over  again  to 
different  persons,  without  much  risk  of  discovery. 
The  only  guarantee,  for  instance,  which  a  purchaser 
has  that  the  lands  he  contracts  to  purchase  have  not 
been  mortgaged,  is  that  the  deeds  are  in  the  possession 
of  the  vendor.  It  is  true  that  in  the  counties  of 
Middlesex  and  York,  registries  have  been  established, 
a  search  in  which  will  lead  to  the  detection  of  all 
dealings  with  the  property  (a) ;  but  these  registries, 
though  existing  in  Scotland  and  Ireland,  do  not  extend 
to  the  remaining  counties  of  England  or  to  Wales. 
Generally  speaking,  therefore,  the  possession  of  the 
deeds  is  all  that  a  purchaser  has  to  depend  on:  in 
most  cases,  this  protection,  coupled  with  an  examina- 


I"! 

,18. 


Ante^  p.  553. 

Stat.  44  &  46  Vict.  c.  41, 


(y)  Ante,  p.  478,  n.  (z), 
hs)  Sug.  v.  &  P.  407,  433. 
(a)  See  arUe,  pp.  203,  535. 
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tion  of  the  title  they  disclose,  is  found  to  be  sufficient : 
but  there  are  certain  circumstances  in  which  the 
possession  of  the  deeds  can  aflford  no  security.     Thus  Possession  of 

dofids  iio  tmf  A— 

the  possession  of  the  deeds  is  no  safeguard  against  guard  against 

an  annuity  or  rent-charge  payable  out  of  the  lands;  a  rent-charge; 

for  the  grantee  of  a  rent-charge  has  no  right  to  the  nor  against 

deeds  (6).     So  the  possession  of  the  deeds,  showing  being  tenimt 

the   conveyance  to  the  vendor  of  an  estate  in  fee  for  ufe  only. 

simple,  is  no  guarantee  that  the  vendor  is  not  now 

actually  seised  only  of  a  life  estate ;   for,  since  he 

acquired  the  property,  he  may,  very  possibly,  have 

married;   and  on  his  marriage  he  may  have  settled 

the  lands  on  himself  for  his  life,  with  remainder  to 

his  children.    Being  then  tenant  for  life,  he  will,  like 

every  other  tenant  for  life,  be  entitled  to  the  custody 

of  the  deeds  (c) ;    and  if  he    should   be   fraudulent 

enough  to  suppress  the  settlement,  he  might  make 

a  conveyance  from  himself,  as  though  seised  in  fee, 

deducing  a  good  title,  and  handing  over  the  deeds; 

but  the  purchaser,  having  actually  acquired  by  his 

purchase  nothing  more  than  the  life  interest  of  the 

vendor,  would  be  liable,  on  his  decease,  to  be  turned 

out  of  possession  by  his  children;   for,  as  marriage 

is  a  valuable  consideration,  a  settlement  then  made 

cannot  be  set  aside  by  a  subsequent  sale  made  by  the 

settlor.    Against  such  a  fraud  as  this  the  registration 

(6)  The  late  author  once  met  vendor,  a  person  of  the  highest 

with  an  instance  in  which  lands  respectability,    was,    as     often 

were,   from  pure    inadvertence,  happens,  ignorant  of  the  legal 

sold  as  free  from  incumbrance,  effect  of  the  settlement  he  had 

when  in  fact  they  were  subject  signed.      The    charge  was    for- 

to  a  rent-charge,  which  had  been  timately  discovered  by  accident 

granted  by  the  vendor  on  his  shortly  before  the  completion  of 

marriage  to  secure  the  payment  the  sale. 


of  the  premiums  of  a  policy  of  (c)  Sug.  Vend.    &    Pur.   445, 

insurance  on  his  life.    The  mar-      n.   (1) ;    Leathea   v.   Leathes,   5 
riage  settlement  was,  as  usual,      Ch.  D.  221.    Even  an  equitable 


prepared  by  the  solicitor  for  the  tenant  for  life  has  been  declared 

wife ;  and  the  vendor's  solicitor,  entitled  to  the  custody  of  the  title 

who  conducted  the  sale,  but  had  deeds ;     Re    Bumahy^a    Settled 

never  seen  the  settlement,  was  Estates^    42    Ch.    D.    621 ;    Re 

not  aware  that  any  charge  had  Wythes^   1898,   2  Ch.  369;    see 

been  made  on  the  lands.    The  Re  Newen,  1894,  2  Ch.  297. 
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Diflaculty  in 
sale  of  a 
reversion,  for 
want  of 
evidence  that 
no  previous 
sale  has  been 
made. 


Sale  of 
reversions. 


New  enact- 
ment. 


Mortgagor 
could  not  in- 
spect deeds 
in  possession 
of  mortgagee 
except  by- 
consent. 


of  deeds  seems  the  only  protection.  In  some  cases, 
also,  persons  are  entitled  to  an  interest,  which  they 
would  like  to  sell,  but  are  prevented,  from  not  having 
any  deeds  to  hand  over.  Thus,  if  lands  be  settled  on 
A.  for  his  life,  with  remainder  to  B.  in  fee,  A.  during 
his  life  will  be  entitled  to  the  deeds ;  and  B.  will  find 
great  difficulty  in  disposing  of  his  reversion  at  an 
adequate  price ;  because,  having  no  deeds  to  give  up, 
he  has  no  means  of  satisfying  a  purchaser  that  the 
reversion  has  not  previously  been  sold  or  mortgaged 
to  some  other  person.  If,  therefore,  B.'s  necessities 
should  oblige  him  to  sell,  he  will  find  the  want  of  a 
registry  for  deeds  the  cause  of  a  considerable  deduction 
in  the  price  he  can  obtain.  It  may  here  be  remarked, 
that  as  few  people  would  sell  a  reversion  unless  they 
were  in  difficulties,  equity,  whenever  a  reversion  was 
sold,  threw  upon  the  purchaser  the  onus  of  showing 
that  he  gave  the  fair  market  price  for  it  (d).  But  it  is 
now  provided  that  no  purchase,  made  bond  Jide,  and 
without  fraud  or  unfair  dealing,  of  any  reversionary 
interest  in  real  or  personal  estate  shall  hereafter 
be  opened  or  set  aside  merely  on  the  ground  of 
undervalue  (e). 

Again,  if  lands  are  subject  to  any  mortgage  made 
before  the  year  1882,  there  may  be  a  difficulty  in 
dealing  with  them  on  account  of  the  absence  of  title 
deeds.  For  a  mortgagee  under  such  a  mortgage  who 
has  possession  of  the  title  deeds,  cannot  as  a  rule  be 
compelled  to  produce  them  for  inspection,  without 
being  paid  off(/).    With  regard,  however,  to  mort- 


(d)  LordAldhoro7ighy,Trye,l 
CI.  &  Fin.  436;  Daviea  v.  Cooper, 
5  My.  &  Cr.  270;  Sug.  V.  &  P. 
278 ;  Edwards  v.  Burt,  2  De  G. 
M.  &  G.  56. 

{e)  Stat.  81  Vict.  c.  4.  See 
Lord  Aylesford  v.  Morris,  L.  B., 
8  Ch.  484;  O'Rorke  v.  Boling- 
broke,  2  App.  Cas.  814;   Fry  v. 


Lane,  40  Ch.  D.  312. 

(/)  Chichester  v.  Marquis  of 
Donegall,  L.  R.,  6  Ch.  497'; 
Sug.  v.  &  P.  436,  445.  See 
1  Dart,  v.  &  P.  475,  6th  ed.: 
Seton  on  Decrees,  1611,  6th  ed. ; 
Davidson,  Prec.  Conv.  Vol.  II.» 
Part  II.,  p.  251,  4th  ed. 
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gages  made  after  the  year  1881,  it  is  enacted  by  a  Newenact- 
section  of  the  Conveyancing  Act  of  1881  {g),  which  °^®^** 
has  effect  notwithstanding  any  stipulation  to  the 
contrary,  that  a  mortgagor,  as  long  as  his  right  to 
redeem  subsists,  shall,  by  virtue  of  that  Act,  be 
entitled,  at  his  own  cost,  to  inspect  and  make  copies 
or  abstracts  of  or  extracts  from  the  documents  of 
title  relating  to  the  mortgaged  property  in  the  custody 
or  power  of  the  mortgagee. 


Where  the  documents  of  title  relate,  not  only  to  the 
land  sold,  but  also  to  other  property,  which  the  vendor 
retains,  he  is  entitled  to  retain  the  documents  (A). 
Where  the  title-deeds  cannot  be  delivered  over  to  a 
purchaser,  he  is  entitled  to  require  the  vendor  to  give 
or  procure  him  a  statutory  written  acknowledgment  of 
his  right  to  their  production,  and  to  delivery  of  copies 
thereof  (i).  When  such  an  acknowledgment  is  given 
by  a  person,  who  retains  possession  of  documents,  it 
has  the  effect  provided  in  the  9th  section  of  the  Con- 


Title  deeds 
relating  to 
other  land. 


Acknowledg- 
ment of  right 
to  production 
of  documents. 


(g)  Stat.  44  &  46  Vict.  c.  41, 

8.16. 

(h)  Stat.  37  A  38  Vict.  c.  78, 
B.  2.    This  rule  does  not  apply 


to  the  case  of  a  mortgage,  as  to 
which  see  Davidson,  Prec.  Conv. 
Vol.  II.  Part  II.  238  sg.,  253, 
4th  ed. 


(i)  In  such  cases  the  purchaser  was  formerly  entitled  to  a  covenant 
for  production  of  the  title  deeds ;  but  now  any  liability  to  give  such 
a  covenant  will  be  satisfied  by  the  statutory  acknowledgment.  The 
purchaser  was  also  entitled  to  require  attested  copies  to  be  furnished  Attested 
to  him,  at  the  vendor's  expense,  of  any  documents  of  which  he  was  copies, 
entitled  to  a  covenant  for  production,  except  instruments  on  record. 
But,  though  he  is  still  entitled  to  have  such  attested  copies,  the 
rule  now  is  that  he  must  bear  the  expense  of  them  himself.  The 
statutory  acknowledgment  must  also  be  prepared  at  the  purchaser's 
expense,  but  the  vendor  must  bear  the  expense  of  the  perusal  and 
execution  thereof  on  behalf  of  and  by  himself  and  all  necessary 
parties  other  than  the  purchaser.  A  purchaser  is  entitled  to  the 
statutory  acknowledgment  in  respect  of  all  such  documents,  not 
delivered  to  him,  as  are  necessary  to  make  a  good  title  according  to 
the  contract ;  except  documents  (not  being  in  the  vendor's  possession 
or  power),  of  which  the  purchaser  can  obtain  good  evidence  himself, 
as  deeds  of  bargain  and  sale  enrolled  or  copies  of  court  roll.  See 
Cooper  V.  Efnery,  1  Ph.  388 ;  Sug.  V.  &  P.  84,  446—450,  453 ;  stats. 
37  &  38  Vict.  c.  78,  s.  2;  44  &  45  Tict.  c.  41,  ss.  3  (sub-s.  6), 
9  (sub-s.  8) ;  Wms.  Conv.  Stat.  12—14,  48. 


W.R.P. 
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Undertaking 
for  safe 
custody  of 
documents. 


veyanciiig  Act  of  1881  (k) ;  which  is,  shortly,  to  impose 
on  every  possessor  of  the  documents,  during  such 
time  only  as  they  remain  in  his  possession  or  control, 
an  obligation  to  produce  them  whenever  reasonably 
required  for  proving  or  supporting  the  title  of  any 
person  entitled  to  the  benefit  of  the  acknowledgment, 
and  to  deliver  to  him  true  copies  of  or  extracts  from 
them.  This  obligation  will  be  enforceable  by,  bat  at 
the  expense  of,  the  person  to  whom  the  acknowledg- 
ment is  given,  or  any  person,  not  being  a  lessee  at  a 
rent,  having  or  claiming  any  estate,  interest,  or  right 
through  or  under  him,  or  otherwise  becoming  through 
or  under  him  interested  in  or  affected  by  the  terms  of 
any  of  the  documents.  The  statutory  acknowledgment 
does  not  confer  any  right  to  damages  for  loss  or 
destruction  of,  or  injury  to  the  documents  to  which 
it  relates  (Z).  But,  under  the  same  9th  section  of 
the  Conveyancing  Act,  1881,  if  a  person  retaining 
possession  of  documents  gives  to  another  a  written 
undertaking  for  safe  custody  thereof,  that  will  impose 
on  every  possessor  of  the  documents,  so  long  as  he 
has  possession  or  control  of  them,  an  obligation  to 
keep  them  safe,  whole,  uncancelled  and  undefaced, 
unless  prevented  from  doing  so  by  fire  or  other 
inevitable  accident  (m).  A  purchaser  entitled  to 
require  a  statutory  acknowledgment  for  production 
of  documents  would  appear  to  be  also  entitled,  as 
a  rule,  to  require  an  undertaking  for  their  safe 
custody  (7i).     So  that  a  vendor,  who  desires  to  limit 


(k)  Stat.  44  &  45  Vict.  c.  41. 
See  Wms.  Conv.  Stat.  94.  A 
statutory  acknowledgment,  un- 
less given  by  deed,  appears  to 
require  the  same  stamp  as  an 
agreement ;  see  antCf  p.  185,  n.(a). 

(l)  Stat.  44  &  45  Vict.  c.  41, 
s.  9,  sub-s.  6. 

(w)  Stat.  44  A  45  Vict.  c.  41, 
s.  9,  sub-s.  9. 

(n)  The  common  form  of  the 


covenant  for  production  of  title 
deeds  in  use  before  1682  {ante,  p. 
561,  n.  (t),  included  a  covenant 
for  safe  custody.  And  the  statu- 
tory undertaking  will  now  satisfy 
any  liability  to  give  a  covenant 
for  safe  custody  of  documents. 
See  1  Davidson,  Prec.  Conv.  222, 
4th  ed. ;  stat.  44  &  45  Vict.  c.  41, 
s.  9,  sub-s.  11 ;  Wms.  Conv.  Stat. 
101,  102. 
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his  liability  to  that  imposed  by  the  statutory 
acknowledgment,  should  be  careful  to  stipulate  ex- 
pressly that  he  will  give  no  undertaking  for  the 
safe  custody  of  any  documents  retained.  Such  a 
stipulation  is  usually  made  on  sales  by  trustees. 
An  acknowledgment  of  right  to  production  of  title- 
deeds,  to  take  effect  under  the  statute,  must  be  given 
by  the  person  who  retains  possession  of  the  deeds ; 
and  this  will  not  necessarily  be  the  vendor.  Thus, 
if  part  of  an  estate  in  mortgage  be  sold  by  the 
mortgagor  with  the  concurrence  of  the  mortgagee, 
the  latter  will  be  the  person  who  retains  possession 
of  the  title-deeds  (o).  In  this  case  therefore  the 
vendor,  to  satisfy  his  liability  to  the  purchaser  (j>), 
must,  if  he  can,  procure  the  statutory  acknowledg- 
ment to  be  given  by  the  mortgagee  (^).  But  it  will 
be  no  objection  to  the  title,  that  the  vendor  is  unable 
to  procure  for  the  purchaser  a  statutory  acknowledg- 
ment from  the  person  in  possession  of  the  title-deeds, 
if  the  purchaser  will  have  an  equitable  right  to  their 
production  independently  of  any  acknowledgment  (r). 
It  appears  that,  when  part  of  an  estate  is  sold  and  the 
vendor  retains  the  title  deeds,  the  purchaser  will  have 
an  equitable  right  to  their  production  in  proof  of  his 
title,  without  any  express  agreement  therefor  («). 

When  the  lands  sold  or  to  be  mortgaged  are  situated  Search  in 
in  either  of  the  counties  of  Middlesex  or  York,  search  and  York 
is  made  in  the  registries  established  for  those  counties,  registries. 
to  discover  if  there  be  any  registered  assurance  affect- 
ing the  lands,  which  has  not  been  disclosed  by  the 

(o)  See  ante,  p.  668.  n.  (1) ;  1  Dart,  V.  &  P.  664,  566, 

p)  Ante,  p.  661.  6th  ed. ;  1  Davidson,  Prec.  Conv. 


(q)  Under  the  practice  before  690,  691,  4th  ed. 

1882,  a  covenant  for  production  (r)  Stat.  37  &  38  Vict.  c.  78, 

of  the  title  deeds  should  have  s.  2  ;  see  Wms.  Conv.  Stat.  12. 

been  entered  into  by  ,the  person  (s)  Fain  v.  AyerSj  2  S.  &  S. 

entitled  to  their  possession  in  633,   636;    Sug.   V.    &,   P.    446, 

respect  of  the  legal  estate  in  the  n.  (1),  463,  n.  (1). 


land ;  see  Sug.  V.  &  P.  463  and 
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Search  for 
fines,  reco- 
veries, and 
disentailing 
deeds. 


Deeds 

acknowledged 
by  married 
women  before 
the  year  1888. 


Search  for 
writs  and 
orders  affect- 
ing land,  and 
lis  pendens. 


abstract  (0  ;  and  a  memorial  of  the  conveyance  is  of 
course  duly  registered  as  soon  as  possible  after  its 
execution.  As  to  lands  in  all  other  counties  also, 
there  are  certain  matters  affecting  the  title,  of  which 
every  purchaser  can  readily  obtain  information.  Thus, 
if  any  estate  tail  has  existed  in  the  lands,  the  pur- 
chaser can  always  learn  whether  or  not  it  has  been 
barred ;  for  the  records  of  all  fines  and  recoveries,  by 
which  the  bar  was  formerly  effected  («),  are  preserved 
in  the  Public  Secord  Office  {x) ;  and  the  deeds,  which 
have  been  substituted  for  those  assurances,  were 
required  to  be  enrolled,  formerly  in  the  Court  of 
Chancery  (y),  and  since  the  year  1879  in  the  Central 
Office  of  the  Supreme  Court  (z).  Conveyances  executed 
by  married  women  under  the  provisions  of  the  Act  for 
the  abolition  of  fines  and  recoveries  before  the  year 
1883  can  also  be  discovered  by  a  search  in  the  index 
of  the  certificates  of  the  acknowledgment  of  such 
deeds  (a),  which  is  now  kept  at  the  same  Central 
Office  (h).  So  we  have  seen  that  search  is  always 
made  in  the  register  of  writs  and  orders  affecting 
land,  in  order  to  discover  if  the  land  has  been  taken 
in  execution  (c) ;  also  for  registered  pending  actions, 
by    which    the   purchaser   or    mortgagee   would   be 


(t)  Ante,  pp.  203,  635.  By 
Stat.  47  &  48  Vict.  c.  64,  ss.  20— 
23,  31,  provision  is  made  for 
official  search  in  the  Yorkshire 
registers,  and  the  issue  of  a  cer- 
tificate of  the  result  of  such  a 
search.  Like  provision  as  to 
Middlesex  is  made  hy  the  Bules 
under  the  Land  Begistry  (Middle- 
sex Deeds)  Act,  1891;  W.  N. 
18th  Feb.  1892. 

(u)  Ante,  pp.  95—98. 

(x)  Established  by  stat.  1  &  2 
Vict.  c.  92. 

(y)  Ante,  pp.  96,  98.  As  to 
fines  and  recoveries  in  Wales  and 
Cheshire,  see  stat.  6  &  6  Vict, 
c.  32. 

(z)  Stat.  42  &  43  Vict.  c.  78, 


s.  5 ;  R.  S.  C.  1883,  Ord.  LXL 
r.  9.  An  official  search  for  such 
deeds  may  now  be  directed  to  be 
made,  and  a  certificate  of  the 
result  obtained ;  Ord.  LXI.  r.  23 ; 
seeWms.  Conv.  Stat.  273,274. 

(a)  See  ante,  p.  290  and  n.  (c) ; 
Wms.  Conv.  Stat.  281—285. 

(6)  An  official  search  for  such 
conveyances  may  be  directed  to 
be  made  and  a  certificate  of  the 
result  obtained ;  see  stat.  45  & 
46  Vict.  c.  39,  ss.  2,  7;  R.  S.  C. 
1883,  Ord.  LXI.  r.  23;  Wms. 
Conv.  Stat.  262,  263,  268,  270, 
273,  281—285,  477—479,  483, 
486,  490,  491. 

(c)  Ante,  pp.  256,  274. 
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bound  (d).     Again,  judgments  entered  up  before  the  Search  for 
23rd  of  July,  1860,  and  debts  to  the  Crown  incurred  ^^i^^^^ 
before  the  2nd  of  November,  1865,  are  charges  on  debts. 
land,  if  duly  registered ;   and  if  the  vendor  or  mort- 
gagor, or  any  former  owner  might  have  created  such  Search  for 
incumbrances,  they  should  be  searched  for(e).    And  pro^gof 
where  liability  to  the  Crown  may  have  been  incurred  execution. 
after  the  1st  of  November,  1865,  the  register  of  Crown 
writs  or  processes  of  execution  should  be  searched  (/). 
It  is  also  usual  to  search  the  register  of  life  annuities  Search  for 
granted  (otherwise  than  by  marriage  settlement  or  life  annuities, 
will)  after  the  25th  of  April,  1855  (g).     On  a  sale  or 
mortgage  of  agricultural  land,  it  is  desirable  to  search  Search  for 
for  land  charges  affecting  the  same  and  registered  charges, 
under  the  Land  Charges  Act  of  1888  (h) ;   and  also 
for  land  improvement  charges  not  so  registered  (i). 
On  the  sale  or  mortgage  of  copyholds,  the  Court  Rolls  Search  in 
are  always  searched  (fc).    Lastly,  the  bankruptcy  of 
any  vendor  or  mortgagor,  or  his  insolvency  prior  to 
the  Bankruptcy  Act,  1861  (0,  may  be  discovered  by 
a  search  in  the  records  of  the  Bankrupt  or  Insolvent  Search  for 
Courts;   and  it  is  the   duty  of   the  purchaser's  or  oHn^vency; 
mortgagee's  solicitor  to  make  such  search,  if  he  has 


(d)  Ant£y  p.  273.  in  the  Central  Office ;  but  at  the 

(e)  Ante,    pp.  253,   257,    266,  present  time  it  can   rarely  be 
271,  273.    It  is  not  necessary  to  necessary. 

search  for  judgment  or  Crown  {Ji)   See  ante,  p.  402. 

debts    against    the    names    of  (i)  Ante,  p.  123 ;  as  to  these 

trustees,  or  of  mortgagees,  who  searches,   see  Elphinstone   and 

have  been  or  are  to  be  paid  off ;  Clark  on  Searches,  109  5$.    By 

Whitworth  v.    Gaiigaiji,   1    Ph.  stat.  55  &  66  Vict.  c.  57,  s.  13, 

728  ;  ante,  p.  632.  premises  within  an  urban  sani- 

(/)  Ante,  pp.  267,  273.  tary    district    may    be   charged 

Ig)  Ante,'pA02,  Life  annuities,  with  private  street  improvement 

which  may  have  been  charged  expenses,  and  the  urban  authority 

on  the  land  for  money  or  money's  is  to  keep  a    register   of    such 

worth    prior    to    the    lOth    of  charges.     And  these  provisions 

August,  1854,  may  generally  be  may  apply  to  a  rural  district,  if 

discovered  by  a  search  amongst  so  directed  by  the  Local  Govern- 

the  memorials  of  such  annuities ;  ment  Board, 

see  flw^<?,p.402,  n.(w).    The  lands  (A:)  Elphinstone  and  Clark  on 

charged,  however,  are  not  neces-  Searches,  161 ;  1  Dart,  V.  &  P. 

sarily  mentioned  in  the  memorial.  454, 497, 6th  ed. ;  523, 566, 6th  ed. 

This  search  must  now  be  made  (/)  A^ite,  pp.260,  261. 
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and  for  deeds 
of  arrange- 
ment. 
Practice  as 
to  searches. 


Payment  of 
purchase  or 
mortgage 
money  on 
conveyance. 


any  reason  to  believe  that  the  vendor  or  mortgagor  is 
or  has  been  in  embarrassed  circumstances  (/n).  In 
such  a  case,  search  should  also  be  made  for  any 
deed  of  arrangement,  which  may  affect  the  land  (n). 
Searches  are  usually  confined  to  the  period  which 
has  elapsed  from  the  last  purchase  deed, — the  search 
presumed  to  have  been  made  on  behalf  of  the  former 
purchaser  being  generally  relied  on  as  a  sufficient 
guarantee  against  latent  incumbrances  prior  to  that 
time(o). 

The  bulk  of  the  purchase  money  is  never  paid,  on 
a  sale  of  land  (p),  nor  is  mortgage  money  usuall}- 
advanced,  until  the  title  has  been  investigated  in 
the  manner  described  (qr),  and  the  necessary  searches 
made.  But  if  all  these  enquiries  have  been  satis- 
factorily prosecuted,  the  transaction  is  then  completed 
by  conveyance  of  the  land  on  the  one  hand,  and  pay- 
ment of  the  consideration  money  on  the  other.  As  a 
rule,  a  person  bound  to  pay  money  to  another  will  not 
be  discharged  from  his  liability  by  payment  to  the 
other's  solicitor,  unless  the  solicitor  be  expressly 
authorized  to  receive  the  money  (r).    But  by  the  Con- 


(m)  Cooper  v.  Steplienson,  16 
Jur.  424;21L.  J.Q.  B.  292. 

(n)  Ante,  p.  260. 

(o)  WiUiams  on  Real  Property, 
857,  1st  ed. ;  465,  13th  ed. ; 
Elphinstone  and  Clark  on 
Searches,  50,  148,  149.  As  we 
have  seen  {antCf  p.  274,  n.  {z) ),  in 
the  case  of  matters,  whereof 
entries  are  required  or  allowed 
by  statute  to  be  made  in  the 
Central  Office,  or  which  may  be 
entered  in  the  registers  estab- 
lished by  the  Land  Charges  Act 
of  1888,  official  searches  may  be 
made,  and  a  certificate  of  the 
result  obtained.  And  it  is 
enacted  that  such  a  certificate 
shall  be  conclusive  in  favour  of 
a  purchaser.  It  appears,  how- 
ever, that  such  a  certificate  will 
merely  be  conclusive  evidence. 


in  favour  of  a  purchaser,  that 
there  are  no  entries  against  the 
person  named  therein  by  the 
description  therein  applied  to 
him.  Hence  private  searches 
may  be  preferred,  as  affording  a 
better  opportunity  for  tracing 
entries  against  the  same  person 
under  a  different  description; 
see  the  work  last  cited  (which 
should  be  consulted  on  the  sub- 
ject of  searches  generally),  pp. 
166—168. 

{p)  On  all  sales  by  auction  and 
many  private  sales,  a  deposit  of 
a  certain  percentage  of  the  pur- 
chase money  is  made,  on  entering 
into  the  contract,  as  a  guarantee 
for  its  due  performance;  see 
Howe  V.  Smithy  27  Ch.  D.  89. 


(q)  Ante,  p.  561. 


See  WilHmon  v.  Candliah, 
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veyancing  Act  of  1881  («),  where  a  solicitor  produces  a 
deed  having  in  the  body  thereof  or  indorsed  thereon  a 
receipt  for  consideration  money  or  other  consideration, 
the  deed  being  executed  or  the  indorsed  receipt  being 
signed  by  the  person  entitled  to  give  a  receipt  for  that 
consideration,  the  deed  shall  be  sufiBicient  authority 
to  the  person  liable  to  pay  or  give  the  same  for  his 
paying  or  giving  the  same  to  the  solicitor,  without  the 
solicitor  producing  any  other  authority  in  that  behalf. 
Formerly  it  was  a  rule  of  equity,  that  any  person 
paying  money  or  assigning  other  personal  estate  to  a 
trustee  thereof  was  bound  to  see  that  the  same  was 
duly  applied  pursuant  to  the  trust,  unless  exempted 
from  that  obligation  by  the  intention  of  the  author  of 
the  trusts ;  which  intention  might  be  either  expressly 
declared  or  implied  from  the  nature  of  the  trusts  (f). 
But  it  is  now  enacted  {u)  that  the  receipt  in  writing 
of  any  trustee  for  any  money,  securities  or  other 
personal  property  or  effects  payable,  transferable  or 


Payment  to 
vendor's  or 
mortgagor's 
solicitor. 


Payment  to 
trustees. 


Trostee's 
receipt  for 
money  t  securi- 
ties and  other 


5  Ex.  91 ;  Viney  v.  Chaplin,  2 
De  G.  &  J.  4G8,  477,  481 ;  Bour- 
dilkm  V.  Roche,  27  L.  J.  N.  S. 
Ch.  681 ;  Ex  parte  Swinbanks,  11 
Ch.  D.  625. 

{s)  Stat.  44  &  45  Vict.  c.  41, 
8.  56.  Stat.  66  &  67  Vict.  c.  58, 
s.  17,  replacing  61  &  62  Vict, 
c.  59,  8.  2  (which  altered  the  law 
as  laid  down  in  Re  Bellamy  and 
Metropolitan  Board  of  Works, 
24  Ch.  D.  887),  now  enables 
trustees  so  to  authorize  their 
solicitor  to  receive  money  due  to 
them ;  see  Re  HetUng  <&  Merton^s 
contract,  1893,  8  Ch.  269. 

(0  See  Sug.  V.  A  P.  651  sq.; 
Lewin  on  Trusts,  ch.  xviii.  s.  2 
(2ndly),  §  1.  It  was  consequently 
the  practice  to  insert  in  all  in- 
struments creating  a  trust  a 
clause,  called  the  receipt  clause, 
declaring  that  the  receipt  of  the 
trustees  should  discharge  any 
person  paying  money  to  them 
from  the  obligation  so  imposed. 
This  practice  was  discontinued 


after  the  passing  of  Lord  Cran- 
worth's  Act;  see  next  note; 
Davidson,  Prec.  Conv.  Vol.  III. 
Pt.  I.  p.  226,  Pt.  n.  p.  719,  n., 
Srd  ed. 

(«)  Stat.  56  &  57  Vict.  c.  58, 
s.  20,  replacing  44  &  45  Vict, 
c.  41,  s.  86,  and  applying  to 
trusts  created  either  before  or 
after  the  conunencement  of  the 
Act.  Also  by  stat.  22  &  28  Vict, 
c.  85,  8.  28,  the  receipt  of  a 
trustee  for  any  purchase  or  mort- 
gage money  payable  to  him  is  a 
good  discharge,  unless  a  contrary 
intention  be  expressly  declared 
by  the  instrument  creating  the 
trust.  Lord  Cranworth's  Act, 
Stat.  28  &  24  Vict.  c.  145,  s.  29, 
provided  that  trustees'  receipts 
should  be  good  discharges  for 
any  money  payable  to  them :  but 
this  provision  applied  only  in 
the  case  of  instruments  executed 
after  the  Act,  and  was  repealed 
by  Stat.  44  &  46  Vict.  c.  41,  s.  71. 
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personal  pro- 
perty, now  a 
good  dis- 
charge. 


deliverable  to  him  under  any  trust  or  power  shall  be  a 
sufficient  discharge  for  the  same,  and  shall  effectually 
exonerate  the  person  paying,  transferring  or  delivering 
the  same  from  seeing  to  the  application  or  being 
answerable  for  any  Joss  or  misapplication  thereof. 


Covenants 
for  title. 


Covenants 
for  title  by  a 
vendor. 


Not  only  is  proof  of  title  required  in  modem 
dealings  with  land  (x),  but  a  guarantee  of  indemnity, 
in  case  the  title  should  afterwards  prove  defective,  is 
also  taken.  This  guarantee,  however,  does  not  follow 
the  form  of  the  old  warranty,  which  bound  the 
warrantor  to  give  lands  of  equal  value  in  default  of 
maintaining  his  title  (^) ;  but  it  is  contained  in  certain 
covenants  for  title,  as  they  are  termed,  given  by  the 
party  conveying  the  land ;  for  breach  of  which 
covenants  the  remedy  is  an  action  for  damages  (2^). 
Unlike  the  simple  clause  of  warranty  in  ancient  days, 
modem  covenants  for  title  were  five  and  are  now  four 
in  number.  The  first  covenant  was,  that  the  vendor 
is  seised  in  fee  simple;  the  next,  that  he  has  good 
right  to  convey  the  lands ;  the  third,  that  they  shall 
be  quietly  enjoyed ;  the  fourth,  that  they  are  free  from 
incumbrances;  and  the  last,  that  the  vendor  and  his 
heirs  will  make  any  further  assurance  for  the  convey- 
ance of  the  premises  which  may  reasonably  be  required. 
But  during  the  second  quarter  of  the  present  century, 
the  first  covenant  went  out  of  use,  the  second  being 
evidently  quite  sufficient  without  it.  Covenants  for 
title  vary  in  comprehensiveness,  according  to  the 
circumstances  of  the  case.  A  vendor  is  not  bound  to 
give  absolute  covenants  for  the  title  to  the  lands  he 
sells  (a),  but  is  entitled  to  limit  his  responsibility  to 
the  acts  of  those  who  have  been  in  possession  since 


(x)  Ante,  p.  551. 

(y)  AnUy  p.  649. 

Iz)  Sug.  v.  &  P.  610  sq. ; 
Jenkins  v.  Jones,  9  Q.  B.  D.  129; 
David  v.  Sabin,  1893,  1  Ch.  523; 


Page  v.  Midland  Ry,  Co.,  1894, 
1  Ch.  11. 

(o)  Church  v.  Broum,  15  Ves. 
263  ;  10  R.  R.  74. 


trustees. 
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the  last  sale  of  the  estate ;  so  that  if  the  land  should 

have  been  purchased  by  his  father,   and    so   have 

descended  to  the  vendor,  or  have  been  left  to  him  by 

his  father's  will,  the  covenants  will  extend  only  to  the 

acts  of  his  father  and  himself  (&)%  but  if  the  vendor 

should  himself  have  purchased  the  lands,   he  will 

covenant  only  as  to  his  own  acts  (c),  and  the  purchaser 

must  ascertain  by  an  examination  of  the  previous 

title,   that    the  vendor    purchased    what    he    might 

properly  re-sell.     A  mortgagor,  on  the  other  hand.  Covenants  for 

always  gives  absolute  covenants  for  title;  for  those  mortgagor. 

who  lend  money  are   accustomed  to  require  every 

possible  security  for  its  repayment.    When  a  sale  is  Covenants  by 

made  by  trustees,  who  have  no  beneficial  interest  in  the 

property  themselves,  they  merely  covenant  that  they 

have  respectively  done  no  act  to  encumber  the  premises. 

If  the  money  is  to  be  paid  over  to  A.  or  B.  or  any 

persons  in  fixed  amounts,  the  persons  who  take  the 

money  are  expected  to  covenant  for  the  title  (d) ;  but, 

if  the  money  belongs  to  infants  or  other  persons  who 

cannot  covenant,  or  is  to  be  applied  in  payment  of 

debts  or  for  any  similar  purpose,  the  purchaser  must 

rely  for  the  security  of  the  title  solely  on  the  accuracy 

of  his  own  investigation  (e). 

On  a  conveyance  of  freeholds,  the  covenants  for 
title  are  always  included  in  the  deed  of  conveyance : 
but  on  the  sale  or  mortgage  of  copyhold  lands  these 
covenants  are  usually  contained  in  a  deed  of  covenant 
to  surrender,  by  which  the  surrender  itself  is 
immediately  preceded  (/),  the  whole  being  regarded  as 

(6)  Sug.  V.  &  P.  674 ;  1  Dart,  Vict.  c.  39,  replacing  33  &  34 

V.  &  P.  616,  617,  6th  ed.  Vict.  c.  97,  such  a  deed  of  cove- 

(c)  See  next  chapter  and  Ap-  nant  is  now  charged  with  a  duty 
pendix  (A).  of  lOs. ;  and  if  the  ad  valorem 

(d)  Sug.  V.  &  P.  574.  duty  on  the  sale  or  mortgage  is 
{e)  Ibid.  less  than  that  sum,  then  a  duty 
(/)  AnUf    p.   529.      By    the      of  equal  amount  only  is  payable. 

Stamp  Act,  1691,  stat.  54  &  55 
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one  transaction  (g).  It  is  no  longer  usual,  however, 
to  insert  in  such  deeds  express  covenants  for  title  at 
length;  the  present  practice  is  by  the  use  of  the 
proper  statutory  expressions  to  incorporate  in  deeds 
of  conveyance  the  covenants  for  title  contained  in  the 
Conveyancing  Act  of  1881  (h) .  By  virtue  of  this  Act  the 
following  covenants  are  implied,  upon  conveyances  (f) 
made  after  the  year  1881,  with  the  person  or  persons 
to  whom  the  conveyance  is  made  (k)  in  the  following 
(amongst  other  (Z))  cases  : — 

(1)  In  a  conveyance  fcr  valuable  consideration,  other  than  a 
mortgage,  the  four  usual  covenants  for  title  (m)  by  a  person  tcho 
conveys  and  is  expressed  to  convey  as  beneficial  owner,  limited  to  the 
acts  of  the  person  who  so  conveys,  and  of  any  one  through  whom  he 
derives  title  otherwise  than  hy  purchase  for  value,  not  including  a 
conveyance  in  consideration  of  marriage  (n) : 

(2)  In  a  conveyance  of  leasehold  property  for  vaXuable  considera- 
tion, other  than  a  mortgage,  the  same  covenants  by  a  person  tcho 
conveys  and  is  oppressed  to  convey  oa  beneficial  owner  as  are  implied 
in  case  (1)  (o) ;  and  a  further  covenant  (similarly  limited)  that  the 

(g)  BiddeU  v.  Riddell,  7  Sim.  ficial  owner  another  person  con- 

529.  veys,  the   same   covenants    are 

{h)  Stat.  44  &  45  Vict.  c.  41,  implied  on  the  part  of  the  pNerson 

s.  7 ;  see  also  sects.  69  (suh-s.  2),  giving   the  direction   as   if   he 

60  (sub-s.  2),  64;   Wms.  Conv.  conveyed  and  were  expressed  to 

Stat.  74— 98,  234,  236,  244.  convey     as     beneficial    owner; 

(i)  By  sect.  7,  sub-s.  5,  con-  sect.  7,  sub-s.  2.     (2)  Where  a 

veyance  in  this  section  includes  wife  conveys  and  is  expressed  to 

a  deed  conferring  the  right  to  convey  as  beneficial  owner  and 

admittance  to  copyhold  or  cus-  the  htisband  also  conveys  and  is 

tomary  land  (such  as  a  covenant  expressed  to  convey  €is  oeneficiaZ 

to   surrender   the   same ;    ante,  owner,    besides    the    covenants 

p.  569),  but  does  not  include  any  implied    by    the   use    of    these 

other  customary  assurance,  or  a  expressions  as  above,  there  are 

demise  by  way  of  lease  at  a  rent.  implied  the  same  covenants  as 

(k)  The  Act  annexes  the  bene-  if  the  wife  conveyed  and  were 

fit  of  the  covenants  so  implied  to  expressed  to  convey  by  direction 

the  estate  of  the  implied  cove-  of    the    husband    as    beneficial 

nantee,  and  makes  them  enforce-  owner  and  also  covenants  by  the 

able  by  every  person,  in  whom  husband  in  the  same  terms  as 

the  whole  or  part  of  that  estate  the  covenants  implied   on   the 

may  be  vested ;  sect.  7,  sub-s.  6.  part  of  the  wife ;  sect.  7,  sub-s.  3. 

The  covenants  so  implied  may  See  Wms.  Conv.  Stat.  87 — ^91. 

be  varied  or  extended  by  deed ;  im)  Ante,  p.  568. 

sect.  7,  sub-s.  7.  \n)  Sect.  7,  sub-s.  1  (A). 

(J)  The  other  cases  are  these: —  (o)  An   assignment   of   lease- 

(1)   JFJiere  in  a  conveyance  it  is  holds  is  included  in  case  (1) ;  see 

expressed  that  by  direction  of  a  sect.  2. 
person  expressed  to  direct  a>s  bene- 
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lease  is  valid,  that  the  rent  has  been  paid,  and  that  the  covenants 
have  been  performed  {p) : 

(3)  In  a  conveyance  by  way  of  mortgage^  absolute  covenants  for 
title  by  a  person  who  conveys  and  is  expressed  to  convey  as  beneficial 
oiimer(q) : 

(4)  In  a  conveyance  by  way  of  mortgage  of  leasehold  property j  the 
same  covenants  by  a  person  who  conveys  and  is  expressed  to  convey 
as  beneficial  owner  as  are  implied  in  case  (8)  (r),  and,  in  addition,  an 
absolute  covenant  for  validity  of  the  lease  creating  the  term  for 
which  the  land  is  held,  and  for  indemnity  against  the  rent  and 
covenants  of  the  lease,  so  long  as  any  money  remains  on  the  security 
of  the  conveyance  (s) : 

(5)  In  a  conveyance  by  way  of  settlement^  a  covenant  for  further 
assurance  by  a  person  who  conveys  and  is  expressed  to  convey  as 
settlor  limited  to  himself,  and  every  person  deriving  title  under  him 
subsequently  to  that  conveyance  (t) : 

(6)  In  any  conveyance^  a  covenant  against  incumbrances  by  every 
person  who  conveys  and  is  expressed  to  convey  as  trustee  or  TnortgageCt 
or  as  personal  representative  of  a  deceased  person^  or  as  committee  of 
a  lunatic  so  found  by  inquisition^jyr  under  an  order  of  the  Court, 
which  covenant  is  to  be  deemed  to  ettend  to  every  such  person's 
own  €MJts  only  (u). 

By  these  means  suitable  covenants  for  title  may  be 
incorporated  in  a  deed  of  conveyance  of  freeholds  or 
leaseholds  upon  a  sale,  mortgage  or  settlement,  or 
in  a  deed  of  covenant  to  surrender  copyholds.  But 
to  accomplish  this  the  exact  expressions  employed  in 
the  Act  must  be  used  ;  otherwise  no  covenant  will  be 
implied  (x).  The  use  of  statutory  covenants  for  title 
will  be  illustrated  in  the  next  chapter. 

Formerly  some    words   used   in  conveyancing   in  Words 
themselves  implied  a  guarantee  of  good  title.     Thus  iS^y[nga 
we  have  seen  (y)  that  the  word  give  implied  a  personal  guarantee  of 
warranty ;  and  the  word  grant  was  supposed  by  some  1. 
to  imply  a  warranty,  unless  followed  by  an  express  (^ant. 
covenant,  imposing  on  the  grantor  a  less  liability  (-e). 

(p)  Sect.  7,  sub-s.  1  (B).  (t)    Sect.  7,  sub-s.  1  (E). 

(q)  Sect.  7,  sub-s.  1  (C).  lu)  Sect.  7,  sub-s.  1  (F). 

(r)  A  mortgage  of  leaseholds  lx\  Sect.  7,  sub-s.  4. 

is    included    in    case    (8) ;    see  (y)  Ante,  p.  549. 

sect.  2.  (z)  See  Co.  Litt.  884  a,  n.  (1). 

(s)  Sect.  7,  sub-s.  1  (D). 
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Exchange.       At  comnion  law  too,  an  exchange  and   a  partition 
Partition.        between  coparceners  implied  a  mutual  right  of  re- 
entry, on  the  eviction  of  either  of  the  parties  from 
the  lands  exchanged  or  partitioned  (a).     And,  by  the 
Grant,  bar-      former  Registry  Acts  for  Yorkshire,  the  words  grant, 
in  bargain     '  bargain  and  sell,  in  a  deed  of  bargain  and  sale  of  an 
and  sale  of       estate  in  fee  simple,  inroUed  in  the  Registry  Office, 
Yorkshire.       implied  covenants  for  the  quiet  enjoyment  of  the 
lands  against  the  bargainor,  his  heirs  and  assigns, 
and  all  claiming  under  him,  and  also  for  further 
assurance  thereof  by  the  same  parties,   unless  re- 
strained by  express  words  (^).     The  word  ^ra«^  by 
virtue  of  some  other  Acts  of  Parliament,  also  implies 
Real  Property  covenants  for  the  title  (c).    But  the  Real  Property 
Act,  1846.        ^^^^   1845,  now    provides    that    an    exchange  or   a 
partition  of  any  tenements   or  hereditaments  made 
by  deed  shall  not  imply  any  condition  in  law;  and 
that  the  word  give  or  the  word  grant  in  a  deed  shall 
not  imply  any  covenant  in   law  in  respect  of  any 
tenements  or  hereditaments  except  so  far  as  the  word 
give  or  the  word  grant  may  by  force  of  any  Act  of 
Parliament  imply  a  covenant  (d).     The  mere  convey- 
ance of  a  freehold  estate,  therefore,  does  not  now 
Covenant        imply  any  covenant  for  title  (e).     But  if  a  man  grant 

lea&e^^^  ^^  ^  ^®*^®  ^^  ^^^^  ^^^  ^  ^^^^  ^*  years,  using  the  word 
demise  or  equivalent  expressions,  there  will  be  implied 
on  his  part  a  covenant  for  quiet  enjoyment  of  the 
land  according  to  the  lease  so  long  as  the  lessor  or 
any  one  deriving  title  from  him  shall  have  any  estate 
in  the  land(/).     So  that  if  the  lessor's  estate  should 

(a)  Bustard's    case,    4    Rep.  Queen  Anne's  Bounty,  stat.  1  & 

121  a.  2  Vict.  c.  20,  s.  22. 

(6)  Stat.  6  Anne,  c.  62  (c.85in  {d)  Stat.  8  &  9  Vict.  c.  106, 

Ruffhead),  ss.  80,  84  ;  8  Geo.  II.  s.  4,  repealing  7  &  8  Vict.  c.  76, 


c.  6,  8.  36.  s.  6.    The  writer  is  not  aware  of 

(c)  As  in  conveyances  by  com-  any  Act  of  Parliament  by  force 

panies  under  the  Lands  Clauses  of  which  the  word  give  implies  a 

Consolidation  Act,  1846,  stat.  8  covenant. 

&  9  Vict.  c.  18,  s.  132 ;  and  in  ie)  See  Co.  Litt.  384  a,  n.  (1). 

conveyances  to  the  Governors  of  (/)  Spencer's  case,  5  Rep.  17  a ; 
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come  to  an  end  during  the  term,  without  any  act  or 
default  of  his  own,  as  by  the  death  of  a  tenant  for 
life,  the  lessee  would  be  without  remedy  upon  such 
an  implied  covenant  (^).  Though  if  the  lessor  had  no 
estate  at  all  in  the  land  comprised  in  the  lease,  which 
took  effect  merely  by  estoppel  {h),  the  lessee  might 
then  sue  on  the  implied  covenant  in  case  of  his 
eviction  or  failure  to  enter  (t).  If,  however,  the 
lease  should  contain  an  express  covenant  by  the 
lessor  for  quiet  enjoyment,  limited  to  his  own  acts 
only,  such  express  covenant,  showing  clearly  what 
is  intended,  will  nullify  the  covenant,  which  would 
otherwise  be  implied  in  law  from  the  word  demise  or 
other  words  of  lease  (A:).  As  has  been  before  men- 
tioned (Z),  a  covenant  so  limited  is  all  that  an  intending 
lessee  can  require  to  be  inserted  in  a  lease,  without 
special  stipulation.  This  covenant  must  still  be  set 
out  at  length,  as  no  covenants  for  title  are  implied 
by  the  Conveyancing  Act  in  a  demise  at  a  rent,  even 
though  the  statutory  expressions  be  used  (vi). 

Some  mention  should  here  be  made  of  the  Acts 
which  have  been  passed  with  a  view  to  the  simpli- 
fication of  titles  and  to  facilitate  the  transfer  of  land. 
An  Act  has  been  passed  '*  for  obtaining  a  declaration 
of  title  "  (rt).     This  Act  empowers  persons  claiming  to  Act  for 
be  entitled  to  land  in  possession  for  an  estate  in  fee  ^eSaratwn  of 
simple,  or  claiming  power  to  dispose  of  such  an  estate,  title, 
to  apply  to  the  Court  of  Chancery,  now  represented 
by  the  Chancery  Division  of  the  High   Court,   by 
petition  in  a  summary  way  for  a  declaration  of  title. 
The  title  is  then  investigated  by  the  Court ;  and  if 

Shepp.  Touch.    160,    165,    178;  Ih)  Aiite,  ]^,  ^76. 

Bac.  Abr.  Covenant  (B) ;  Mostyn  (i)  Holder  v.  Taylor^  Hob.  12 ; 

V.  The  West  Mostyn  Coal  <&  Iron  Style  v.  Hearing,  Cro.  Jac.  73. 

Co.,  1  C.  P.  D.  145  ;  see  Baynes  (A)  Noke's  case,  4  Rep.  80  b. 

V.  LUyyd,  1896,  2  Q.  B.  610.  \l)  Ante,  p.  478,  n.  (z), 

{g)  Adams  v.  Gibney,  6  Bing.  cm)  Ante,  p.  570,  n.  (i). 

G5G  ;  Baynes  v.  Lloyd^ubi  stip.  (ii)  Stat.  25  &  26  Vict.  c.  67. 
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the  Court  shall  be  satisfied  that  such  a  title  is  shown 
as  it  would  have  compelled  an  unwilling  purchaser  to 
accept,  an  order  is  made  establishing  the  title,  subject, 
however,  to  appeal  as  mentioned  in  the  Act.     This 
Act,  though  seldom  resorted  to,  does  not  appear  to 
have  been  repealed.    Another  Act  of  the  same  session 
Act  to  faciii-    is  intituled  '*  An  Act  to  facilitate  the  Proof  of  Title  to 
of  Mtt^t^'aSTd  and  the  Conveyance  of  Real  Estates  "  (o).     This  Act 
conveyance  of  established  an  ofl&ce  of  land  registry,  and  contained 
provisions  for  the  official  investigation  of  titles,  and 
for  the  registration  of  such  as  appeared  to  be  good 
and  marketable.     It  has,  however,  now  been  super- 
The  Land        seded  by  the  Land   Transfer  Act,    1875  (;>),  which 
1876.^^'^  ^°*'    provides  (q)  that  after  the  commencement  of  that  Act, 
which  took  place  on  the  1st  of  January,  1876  (r), 
application  for  the  registration  of  an  estate  under  the 
former  Act  shall  not  be  entertained.     For  the  pro- 
visions of  this  Act  reference  should  be  made  to  the 
Act  itself.     Registration  under  this  Act  is  optional, 
and  its  success  has  not  been  sufficient  to  justify  any 
lengthened  account  of  it  in  an  elementary  work  like 
the  present.    When  land  is  once  registered  under  this 
Act,  it  ceases,  if  situate  in  Middlesex  or  Yorkshire,  to 
be  subject  to  the  county  registry  of  deeds  («). 

Such  is  a  very  brief  and  exceedingly  imperfect 
outline  of  the  methods  adopted  in  this  country  for 
rendering  secure  the  enjoyment  of  real  property  when 
sold  or  mortgaged.  It  may  perhaps  serve  to  prepare 
the  student  for  the  course  of  study  which  still  lies 
before  him  in  this  dkection.  The  valuable  treatises 
of  Lord  St.  Leonards  and  of  Mr.  Dart  on  the  law  of 
vendors  and  purchasers  of  estates  will  be  found  to 
afford  nearly  all  the  practical  information  necessary 
on  this   branch   of  the    law.     The    title    to  purely 

(o)  Stat.  26  &  26  Vict.  c.  63.      (r)  Sect.  3. 
{p)  Stat.  38  &  39  Vict.  c.  87.      (si  Sect.  127. 
(q)   Sect.  126. 
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personal  property  depends  on  other  principles,  for  an 
explanation  of  which  the  reader  is  referred  to  the 
author's  treatise  on  the  principles  of  the  law  of 
personal  property.  From  what  has  already  been 
said,  the  reader  will  perceive  that  the  law  of  England 
has  two  different  systems  of  rules  for  regulating  the 
enjoyment  and  transfer  of  property ;  that  the  laws  of 
real  estate,  though  venerable  for  their  antiquity,  are 
in  the  same  degree  ill  adapted  to  the  requirements  of 
modem  society  :  whilst  the  laws  of  personal  property, 
being  of  more  recent  origin,  are  proportionably  suited 
to  modem  times.  Over  them  both  has  arisen  the 
jurisdiction  of  the  Court  of  Chancery,  by  means  of 
which  the  ancient  strictness  and  simplicity  of  our  real 
property  laws  have  been  in  a  measure  rendered 
subservient  to  the  arrangements  and  modifications 
of  ownership,  which  the  various  necessities  of  society 
have  required.  Added  to  this  have  been  continual 
enactments,  especially  of  late  years,  by  which  many 
of  the  most  glaring  evils  have  been  remedied,  but  by 
which,  at  the  same  time,  the  symmetry  of  the  laws  of 
real  property  has  been  greatly  impaired.  Those  laws 
cannot  indeed  be  now  said  to  form  a  system:  their 
present  state  is  certainly  not  that  in  which  they  can 
'remain.  For  the  future,  perhaps,  the  wisest  course 
to  be  followed  would  be  to  aim  as  far  as  possible  at 
a  uniformity  of  system  in  the  laws  of  both  kinds  of 
property;  and,  for  this  purpose,  rather  to  take  the 
laws  of  personal  estate  as  the  model  to  which  the 
laws  of  real  estate  should  be  made  to  conform,  than 
on  the  one  hand  to  preserve  untouched  all  the  ancient 
rules,  because  they  once  were  useful,  or  on  the 
other,  to  be  annually  plucking  off,  by  parliamentary 
enactments,  the  fruit  which  such  rules  must,  until 
eradicated,  necessarily  produce. 
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OF  THE  PRESENT  FORM  OF  A  CONVEYAKCE. 


The  reader  is  now  in  a  position  to  understand  all 
the  clauses  usual  in  an  ordinary  deed  of  conveyance 
upon  sale.  Since  the  commencement  of  the  Convey- 
ancing Act  of  1881(a),  the  usual  form  of  such  a  deed 
has  undergone  a  great  change,  several  clauses,  which 
were  previously  inserted  at  length,  being  now  omitted 
in  reliance  on  provisions  of  that  Act.  But  it  is 
impossible  to  understand  the  changes  in  practice, 
which  the  Act  has  caused,  without  some  acquaint- 
ance with  the  kind  of  deed  previously  in  use.  We 
will  therefore  begin  by  considering  the  form  of  the 
conveyance  requisite  before  the  year  1882  to  complete 
a  simple  transaction  of  sale  of  a  piece  of  land  by  a 
vendor,  who  purchased  it  himself  (6),  and  is  entitled 
thereto  for  an  unincumbered  estate  in  fee  simple. 
For  convenience  of  examination  each  clause  is  printed 
in  a  separate  paragraph. 

Date.  *'THIS    INDENTUEE(c)   made    the    81st    day  of 

December  1881 
Parties.  "  BETWEEN  A.   B.   of  Cheapside    in    the    city   of 

"  London   esquire  of  the  one  part   and   C.    D.    of 

"  Lincoln's  Inn  in  the  county  of  Middlesex  esquire 

"  of  the  other  part 
Recital.  **  Whereas  the  said  A.  B.  has  agreed  with  the  said 

(a)  Stat.  44  &  45  Vict.  c.  41,  lb)  Ante,  p,  569. 

which  commenced  immediately  (c)  Ante,  p.  160. 

after  the  31st  Dec,  1881. 
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'*  C.  D.  for  the  sale  to  him  of  the  fee  simple  in  posses- 
'^  sion  free  from  incumbrances  of  the  hereditaments 
"  hereinafter  expressed  to  be  hereby  granted 

"  Now  THIS  Indenture  witnesseth  that  in  pursu-  Testatum. 
'*  ance  of  the  said  agreement  and  in  consideration  (ci)  of  Considera- 
"  the  sum  of  one  thousand  pounds  upon  the  execution    ^^^' 
**  of  these  presents  paid  by  the  said  C.  D.  to  the  said 
"  A.  B.  (the  receipt  of  which  sum  the  said  A.  B.  doth  Receipt, 
"hereby  acknowledge)   the   said  A.  B.  doth  hereby  Operative 
"  grant  (e)  unto  the  said  C.  D.  and  his  heirs  '^'"'^^• 

"All  that  messuage  or  tenement  [insert  descHp-  Parcels. 
"  Hon  of  the  property] 

"  Together  with  all  buildings  fixtures  lights  com-  General 
"  mons  fences  ways  waters  watercourses  easements  and  ^°^  ^' 
"  appurtenances  whatsoever  to  the  said  hereditaments 
"or  any  of  them  appertaining  or  with  the  same  or 
"any  of  them  now  or  heretofore  enjoyed  or  reputed 
"  as  part  thereof  or  appurtenant  thereto  (/) 

"  AxD  ALL  the  estate  right  title  interest  claim  and  Estate  clause. 
"  demand  of  the  said  A.  B.  in  to  and  upon  the  said 
"  premises 

"To  HAVE  AND  TO  HOLD  the  Said  premises  herein-  Habendum. 
"  before  expressed  to  be  hereby  granted  unto  and  to  To  the  use 
"  THE  USB  (g)  of  the  said  C.  D.  his  heirs  and  assigns  purchaser. 

"  for  ever  {h)  in  fee  simple. 

"  And  the  said  A.  B.  doth  hereby  for  himself  his  Covenants 
"heirs  executors  and  administrators  covenant  with 
"  the  said  C.  D.  his  heirs  and  assigns  (i) 

"  That  notwithstanding  anything  by  him  the  said  i.  For  right 
"  A.  B.  (A;)  done  omitted  or  knowingly  suffered  he  now  ^  co°^'®>  • 
"  hath  power  to  grant  the  said  premises  hereinbefore 
"  expressed  to  be  hereby  granted  to  the  use  of  the  said 
^'  G.  D.  his  heirs  and  assigns 

(2)  Ante^  p.  201.  As  to  omitting  any  declaration 

e)  Ante,  pp.  199,  205.  to  bar  dower,  see  p.  304. 

/)  Ante,  p.  899.  (i)  Ante,  p.  668. 

g)  Ante,  p.  201.  (k)  A.  B.  covenants  against  his 

h)  Ante,  pp.  143—146,  200.  own  acts  only.    Ante,  p.  668. 

W.R.P.  P  P 


mcuiQ- 
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2.  For  quiet  "  And  THAT  the  Same  premises  shall  at  all  times 
joymen  .  .^  remain  and  be  to  the  use  of  the  said  C.  D.  his  heirs 
''  and  assigns  and  be  quietly  entered  into  and  upon  and 
"  held  and  enjoyed  and  the  rents  and  profits  thereof 
**  received  by  him  and  them  accordingly  without  any 
'*  interruption  or  disturbance  by  the  said  A.  B.  or  any 

8.  Free  frona^  ^^^And  THATj[7)||ree  and  discharged  from  or  otherwise 

mnniYi.  ^^  by  him  the  said  A.  B.  his  heirs  executors  or  adminis- 

''trators  sufficiently  indemnified  against  all  estates 

''  incumbrances  claims  and  demands  createa  occasioned 

*'  or  made  by  him  or  any  person  claiming  through  or 

\"in  trust  for  him 

4.  For  further       <«  ^j^p  FURTHER  that  he  and  every  person  having  or 
assurance,  ,   .     .  .  .      ,  . ,  . 

**  claimmg  any  estate  or  mterest  m  the  said  premises 

''  through  or  in  trust  for  him  will  at  all  times  at  the 

''cost  of  the  person  or  persons  requiring  the  same 

''execute  and  do  every  such  assurance  and  thing  for 

"  the  further  or  more  perfectly  assuring  all  or  any  of 

"the  said  premises  to  the  use  of  the  said  C.  D.  his 

"heirs  and    assigns  as  by  him  or  them   shall   be 

"reasonably  required. 

"In    witness  whereof  the  said  parties  to    these 

"  presents  have  hereunto  set  their  hands  and  seals  the 

"  day  and  year  first  above  written." 

Two  witnesses  To  the  foot  of  the  deed  are  appended  the  seals 
and  signatures  of  the  parties  (m) ;  and  on  the  back  is 
endorsed  an  attestation  by  the  witnesses,  of  whom  it  is 
very  desirable  that  there  should  be  two,  though  the  deed 
would  not  be  void  even  without  any  (n).  And  before 
1882  it  was  the  practice  also  to  indorse  on  the  back  of 
the  deed  a  further  receipt  for  the  purchase-money  (o). 

(I)  The  word    thai  is  here  a  paratively  modem  date.     See  2 

I^rnr^mp  Atk.  478;  3  Atk.  112;   2  Sand. 

(m)  Ante,  p.  152.  Uses,  305,  n.  A.  (118,  n.,  5th  ed.); 

(;/)  2  Black.  Comm.  307,  378.  3  Prest.  Abst.  16. 
(o)  This   practice  is  of  com- 
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On  the  face  of  the  deed  are  impressed  the  proper  stamps. 

stamps  (p).     And  if  the  land    conveyed   should    be 

situate  in  Middlesex  or  Yorkshire,   a  memorandum  indorsement 

of  the  exact  time  of  registration  of  a  memorial  of  the  dum^oi^^^ 

conveyance  (g)  is  indorsed  thereon,  with  the  proper  registration. 

reference  to  the  book  and  page  of  the  register,  where 

the  entry  is  to  be  found. 


From  the  specimen  before  him,  the  reader  will  be  Formal  style 


struck  with  the  stiff  and  formal  style  which  charac- 
terizes legal  instruments ;  but  the  formality  to  be 
found  in  every  properly  drawn  deed  has  the  advantage, 
that  the  reader  who  is  acquainted  with  the  usual  order 
knows  at  once  where  to  find  any  particular  portion 
of  the  contents ;  and  in  matters  of  intricacy,  which 
must  frequently  occur,  this  facility  of  reference  is  of 


of  legal 
instruments. 


{p)  Unstamped  or  insufficiently  stamped  instruments  shall  not, 
except  in  criminal  proceedings,  be  given  in  evidence  or  be  available 
for  any  purpose  whatever :  but  such  instruments  may,  as  a  rule,  be 
received  in  evidence  on  payment  of  the  proper  duty  and  the  appointed 
penalty;  see  stat.  64  &  66  Vict.  c.  89,  ss.  14,  16,  replacing  88  &  34 
Vict.  c.  97,  88.  16—17,  and  17  &  18  Vict.  c.  125,  ss.  28,  29.  Convey- 
ances on  sale  are  now  subject  to  ad  valorem  stamps  of  one-half  per 
cent.,  or  five  shillings  per  fifty  pounds  on  the  amount  or  value  of  the 
consideration  for  the  sale,  according  to  the  table  below. 

Where  the  amount  or  value  of  the  consideration  for  the  sale  does 


not  exceed  £6 

£0    0    6 

Exceeds   £6  and  does  not  exceed 

£10 

0    10 

10 

15 

0    16 

II          15 

20 

0    2    0 

20 

26 

0    2    6 

26 

60 

0    6    0 

60 

76 

0    7    6 

75 

100 

0  10    0 

100 

126 

0  12    6 

126 

160 

0  16    0 

160 

176 

0  17    6 

176 

200 

10    0 

200 

226 

12    6 

226 

260 

15    0 

250 

276 

17    6 

275 

800 

1  10    0 

300 

For  every  £60,  and  also  for  any  fractional 
part  of  £60,  of  such  amount  or  value     . .        0    6    0 
See  stat.  64  &  65  Vict.  c.  39  (The  Stamp  Act,  1891),  ss.  1,  64—61, 
and  First  Schedule,  replacing  33  &  34  Vict.  c.  97. 
{q)  Ante,  p.  203. 

pp2 
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Testatum. 


Habendum. 


Parties. 
Recitals. 


Operative 
words. 


incalculable  value.  The  framework  of  everj-  deed  con- 
sists but  of  one,  two,  or  three  simple  sentences,  according 
to  the  number  of  times  that  the  testatum,  or  witnessing 
part,  "Now  this  Indenture  witnesseth,"  is  repeated. 
This  testatum  is  always  written  in  large  letters ;  and, 
although  there  is  no  limit  to  its  repetition  (if  circum- 
stances should  require  it),  yet  in  the  majority  of  cases, 
it  occurs  but  once  or  twice  at  most.  In  the  example 
above  given,  it  will  be  seen  that  the  sentence  on  which 
the  deed  is  framed  is  as  follows : — "  This  Indenture, 
"  made  on  such  a  day  between  such  parties,  witnesseth, 
"that  for  so  much  money  A.  B.  doth  grant  certain 
"  premises  unto  and  to  the  use  of  C.  D.  and  his  heirs.'* 
After  the  names  of  the  parties  have  been  given,-  an 
interruption  occurs  for  the  purpose  of  introducing  the 
recital;  and  when  the  whole  of  the  introductory 
circumstances  have  been  mentioned,  the  thread  is 
resumed,  and  the  deed  proceeds,  "Now  this  Indenture 
witnesseth.*'  The  receipt  for  the  purchase-money  is 
again  a  parenthesis;  and  soon  after  comes  the  de- 
scription of  the  property,  which  further  impedes  the 
progress  of  the  sentence,  till  it  is  taken  up  in  the 
habendum,  "To  have  and  to  hold,"  from  which  it 
uninterruptedly  proceeds  to  the  end.  The  contents  of 
deeds,  embracing  as  they  do  all  manner  of  transactions 
between  man  and  man,  must  necessarily  be  infinitely 
varied,  and  a  simple  conveyance,  such  as  that  we  have 
given,  is  rare,  compared  with  the  number  of  those  in 
which  special  circumstances  occur.  But  in  all  deeds, 
as  nearly  as  possible,  the  same  order  is  preserved.  The 
names  of  all  the  parties  are  invariably  placed  at  the 
beginning :  then  follow  recitals  of  facts  relevant  to  the 
matter  in  hand;  then  a  preliminary  recital,  stating 
shortly  what  is  to  be  done ;  then  the  testatum,  con- 
taining the  operative  words  of  the  deed,  or  the  words 
which  effect  the  transaction,  of  which  the  deed  is  the 
witness  or  evidence ;  after  this,  if  the  deed  relate  to 


trusts. 
Covenants. 
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property,  come  the  parcels  or  description  of  the  pro-  Parcels, 
perty,  either  at  large,  or  by  reference  to  some  deed 
already   recited;    then    the   habendum    showing    the  Habendum, 
estate  to  be  holden ;  then  the  uses  and  trusts,  if  any ;  Uses  and 
and,  lastly,  such  qualifying  provisoes  and  covenants,  as 
may  be  required  by  the  special  circumstances  of  the 
<;ase.     Throughout  all  this,  not  a  single  stop  is  to  be  No  stops, 
found,  and  the  sentences  are  so  framed  as  to  be  inde- 
pendent of  their  aid;  for  no  one  would  wish  the  title 
to  his  estates  to  depend  on  the  insertion  of  a  comma 
or  semicolon.     The  commencement  of  sentences,  and 
now  and  then  some  few  important  words,  which  serve 
as  landmarks,  are  rendered  conspicuous  by  capitals : 
by  the  aid  of  these  the  practised  eye  at  once  collects 
the  sense;  whilst,  at  the  same  time,  the  absence  of 
stops  renders  it  next  to  impossible  materially  to  alter 
the  meaning  of  a  deed  without  the  forgery  being 
discovered. 

If  the  reader  will  turn  to  Appendix  <A),  he  will 
observe  that  the  frame  of  the  precedent  given  above  is 
the  same  as  that  of  the  old  release ;  although  in  the 
former  the  clauses  conveying  the  reversion,  &c.,  and 
the  title  deeds  are  omitted  as  unnecessary  (?•),  as  well 
as  the  covenant  that  the  vendor  is  seised  in  fee(8), 
and  in  the  latter  the  conveyance  is  made  to  the  old 
uses  to  bar  dower  (0,  and  not  simply  to  the  purchaser 
in  fee.  But  though  the  chief  clauses  of  the  modem 
deed  of  grant  are  in  substance  the  same  as  those 
of  the  earlier  release,  it  will  be  observed  that  in 
the  above  precedent  no  attempt  is  made  to  rival 
its  elaborate  superfluity  of  expression.  The  extreme 
luxuriance  of  language  by  which  legal  instruments 
were  distinguished  (u)  was  in  a  great  measure  the 

(r)  Title  deeds  pass  on  a  con-  v.  PricCy  8  B.  &  Ad.  170. 
veyance  of  the  land,  to  which  (s)  Ante,  p.  668. 

they  relate,  without  being  ex-  (/)  Ante,  p.  866. 

pressly  mentioned ;   Harrington  (u)  The  extravagant  verbosity 
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outcome  of  the  faulty  system  of  remuneration  formerly 
employed  for  conveyancing  work.  The  labour  of  a 
lawyer  is  very  different  from  that  of  a  copyist  or 
printer ;  it  consists  first  and  chiefly  in  acquiring 
a  minute  acquaintance  with  the  principles  of  the  law, 
then  in  obtaining  a  knowledge  of  the  facts  of  any 
particular  case  which  may  be  brought  before  him, 
and  lastly,  in  practically  applying  to  such  case  the 
principles  he  has  previously  learnt.  But,  for  the  last 
and  least  of  these  items  alone  did  conveyancers  obtain 
any  direct  remuneration ;  for  deeds  were  paid  for  by 
the  length,  like  printing  or  copying,  without  any  regard 
to  the  principles  they  involved,  or  to  the  intricacy  or 
importance  of  the  facts  to  which  they  might  relate  (x) ; 
and,  more  than  this,  the  rate  of  payment  was  fixed 
so  low,  that  no  man  of  education  could  afford  for  the 
sake  of  it,  first  to  ascertain  what  sort  of  instrument 
the  circumstances  might  require,  and  then  to  draw 
a  deed  containing  the  full  measure  of  ideas  of  which 
words  are  capable  (y).  The  consequence  of  this  false 
economy  on  the  part  of  the  public  was  that  certain 
well  known  and  long  estabhshed  lengthy  forms,  full  of 
synonyms  and  expletives,  were  current  among  lawyers 
Common  as  common  forins,  and,  by  the  aid  of  these,  ideas  were 
diluted  to  the  proper  remunerating  strength ;  not  that 
lawyers  actually  inserted  nonsense  simply  for   the 

of  conveyancing  forms  appears  to  or  equity;  Beames  on  Costs, 
date  from  the  latter  part  of  the  176,  177,  2nd  ed.  (1840).  But 
sixteenth  century ;  see  the  books  although  conveyancing  bills  were 
mentioned  in  Davidson's  Prec.  not  strictly  taxable,  they  were 
Conv.  Vol.  I.  pp.  7 — 12,  6th  ed.  always  drawn  up  on  the  same 
(x)  By  stat.  6  &  7  Vict.  c.  78,  principle  of  payment  by  length, 
s.  87,  the  charges  of  a  solicitor  which  pervaded  the  other 
for  business  relating  entirely  branches  of  the  law. 
to  conveyancing  were  rendered  {y)  When  conveyancing  bills 
liable  to  taxation  or  reduction  to  became  taxable,  the  payment  to  a 
the  established  scale,  which  was  solicitor  for  drawing  a  deed  was 
then  regulated  only  by  length.  fixed  at  one  shilling  for  even- 
Previously  to  this  statute,  the  bill  seventy-two  words,  denominated 
of  a  solicitor  relating  to  convey-  tk  folio;  Richards's  Book  of  Costs 
ancing  was  not  taxable,  imless  (1844),  pp.  408 — 411;  and  the 
part  of  the  bill  was  for  business  fees  of  counsel,  though  paid  in 
transacted  in  some  Court  of  law  guineas,  averaged  about  the  same. 


forms. 
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sake  of  increasing  their  fees ;  but  words,  sometimes 
unnecessary  in  any  case,  sometimes  only  in  the 
particular  case  in  which  they  were  engaged,  were 
suffered  to  remain,  sanctioned  by  the  authority  of 
time  and  usage.  The  proper  amount  of  verbiage  to 
a  common  form  became  well  established  and  under- 
stood ;  and  whilst  any  attempt  to  exceed  it  was  looked 
on  as  disgraceful,  for  a  long  time  it  was  not  materially 
diminished.  In  the  present  century,  however,  the  art 
of  conveyancing  did  not  escape  the  influence  of  the 
spirit  of  reform,  which  gave  rise  to  the  real  property 
legislation  of  1833  (z),  1845  (a)  and  1859-60  {h).  The 
exuberant  verbiage  of  the  old  common  forms  was 
gradually  weeded  out ;  and  after  the  introduction  of 
the  conveyance  of  land  by  simple  grant  (c),  there  was 
an  increasing  tendency  on  the  part  of  conveyancers 
to  eradicate  superfluous  words  from  their  precedents. 
The  old  system  of  remuneration  for  conveyancing 
work  remained  substantially  the  same  until  1881  (d). 
Since  that  year  the  remuneration  of  solicitors  for  Solicitors' 
conveyancing  and  other  non-contentious  business  has  tion  Act,™^ 
been  regulated  upon  new  principles  by  the  general  •^®?^'?'^^ 
order  made  under  the  Solicitors*  Eemuneration  Act,  under. 
1881  {e).    Under  the  influence  of  the  present  system 

(z)  AntCf  pp.  96,  98,  210,  289,      gages  completed  and  with  leases 
803,  541.  and  agreements  for  leases  (other 


Ante,  pp.  199,  847,  504.  than  mining  or  building  leases), 

Ante,  pp.  484,  485,  522.  and  conveyances  reserving  rent, 

|cj  Ante,  p.  199.  or  agreements  for  the  same,  when 


(a)  By  stat.  88  &  34  Vict.  c.  28,  the  transaction  shall  have  been 

ss.  4—15, 18,  the  remuneration  of  completed,  is  to  be  that  prescribed 

solicitors  was  first  authorized  to  in  Schedule  I.  to  the  order.    In 

be  fixed  by  agreement  between  respect  of  all  other  conveyancing 

themselves  and  their  clients,  and  and  non-contentious  business  the 

the  officers  taxing  solicitors' costs  remuneration  is  to  be  regulated   Bemunera- 

were  permitted  to  have  regard  to  according  to  the  previous  system   tion  by  com- 

theskiUflabour  and  responsibility  as     altered     by    Schedule    II.   mission  or 

involved.  Schedule  I.  contains  scales  of   percentage. 

(e)  Stat.  44  &  45  Vict.  c.  44,  charges  adjusted  upon  the  prin- 

88.    1 — 7.      By    this    order    the  ciple  of  a  conunission  or  per- 

remuneration    of    solicitors    in  centage  upon  the  amount  of  the 

respect    of    business    coimected  purchase  or  mortgage  money,  or 

witn  sales,  purchases  and  mort-  the  rent  reserved.    Schedule  II. 
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of  remuneration  and  of  the  changes  in  practice  caused 
by  the  operation  of  the  Conveyancing  Act  of  1881,  all 
unnecessary  clauses  and  expressions  are  now  generally 
excluded  from  deeds.  It  must  not  be  supposed,  how- 
ever, that  legal  instruments  are  now  drawn  without 
regard  to  precedent,  or  are  altogether  destitute  of 
lengthy  clauses.  When  parties  desire  to  provide 
exhaustively  for  several  possible  events,  as  often  occurs 
in  the  case  of  settlements  and  wills,  it  is  rarely  possible 
to  be  concise  without  the  risk  of  inaccuracy.  In  such 
cases,  the  clauses  inserted  are  frequently  based  upon 
the  old  common  forms,  the  best  of  which,  though 
prolix,  were  marvellously  accurate.  And  in  all  drafting 
due  regard  should  always  be  had  to  the  established 
forms,  which  have  stood  the  test  of  long  usage,  and 
to  which  generations  of  conveyancers  have  contributed 
their  skill  and  learning. 

But  to  return  to  our  practical  illustration  of  the 
conveyancer's  craft; — Let  us  now  suppose  that  a  simple 
transaction  of  sale  of  land  exactly  similar  to  those,  to 
which  the  deeds  given  above  and  in  Appendix  (A)  relate, 
is  to  be  completed  at  the  present  time.  In  drawing 
our  conveyance,  we  may  then  rely  on  the  following 
provisions    of    the    Conveyancing   Act    of   1881  (/), 


prescribes  such  fees  for  instruc- 
tions for  deeds,  wills,  and  other 
documents  as  may  be  fair  and 
reasonable,  raises  the  aUowance 
for  drawing  such  documents  to 
two  shillings  per  folio,  and  spe- 
cifies certain  other  charges.    The 
charges  specified  in  Schedule  II. 
♦Agreement       may  be  increased  or  diminished 
as  to  remune-   in  extraordinary  cases  for  special 
ration.  reasons.  In  all  cases  to  which  the 

scales  prescribed  in  Schedule  I. 
apply,  a  solicitor  may,  before 
undertaking  any  business,  by 
writing  under  his  hand,  com- 
municated to  the  client,  elect 
that  his  remuneration  shall  be 
according  to  the  previous  system 


as  altered  by  Schedule  n. ;  but, 
if  no  such  election  is  made,  his 
remuneration  will  be  according  to 
the  scale  prescribed  by  Schedule 
I. ;  see  Hester  v.  Hester,  34  Ch.  D. 
607.  Under  the  same  Act  of  1881 
(sect.  8),  it  is  competent  for  a 
solicitor  and  his  client  to  enter 
into  an  agreement,*  which  must 
be  in  writing  signed  by  the  person 
to  be  bound  thereby,  or  by  his 
agent  in  that  behalf,  for  the 
remuneration  of  the  solicitor,  to 
such  amount  and  in  such  manner 
as  they  may  think  fit,  for  any 
business  to  which  the  Act  relates. 
(/)  Stat.  44  &  46  Vict.  c.  41. 
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TV'hich  apply  only  to  conveyances  made  after  the  Slst 
of  December,  1881  (g) : 

(Section  6,  sub-section  1.)  A  conveyance  of  land  shall  be  deemed 
to  include  and  shall  by  virtue  of  this  Act  operate  to  convey,  with 
the  land,  all  buildings,  erections,  fixtures,  commons,  hedges,  ditches, 
fences,  ways,  waters,  watercourses,  liberties,  privileges,  easements, 
rights,  and  advantages  whatsoever,  appertaining  or  reputed  to 
Appertain  to  the  land,  or  any  part  thereof,  or  at  the  time  of  con- 
veyance demised,  occupied  or  enjoyed  with,  or  reputed  or  known  as 
part  or  parcel  of  or  appurtenant  to  the  land  or  any  part  thereof  (h). 

(Section  6,  sub-section  2.)  A  conveyance  of  land,  having  houses 
or  other  buildings  thereon,  shall  be  deemed  to  include  and  shall  by 
virtue  of  this  Act  operate  to  convey,  with  the  land,  houses,  or  other 
buildings,  all  outhouses,  erections,  fixtures,  cellars,  areas,  courts, 
courtyards,  cisterns,  sewers,  gutters,  drains,  ways,  passages,  lights, 
watercourses,  liberties,  privileges,  easements,  rights,  and  advantages 
whatsoever,  appertaining  or  reputed  to  appertain  to  the  land, 
houses,  or  other  buildings  conveyed,  or  any  of  them,  or  any  part 
thereof,  or  at  the  time  of  conveyance  demised,  occupied,  or  enjoyed 
with,  or  reputed  or  known  as  part  or  parcel  of,  or  appurtenant  to, 
the  land,  houses,  or  other  buildings  conveyed,  or  any  of  them,  or 
any  part  thereof  (t). 

(Section  63,  sub-section  1.)  Every  conveyance  shall,  by  virtue 
of  this  Act,  be  effectual  to  pass  all  the  estate,  right,  title,  interest, 
claim  and  demand  which  the  conveying  parties  respectively  have  in, 
to,  or  on  the  property  conveyed,  or  expressed  or  intended  so  to  be,  or 
which  they  respectively  have  power  to  convey  in,  to,  or  on  the  same  (A-). 

Sections  6  and  68  apply  only  if  and  as  far  as  a  contrary  intention 
is  not  expressed  in  the  conveyance,  and  have  effect  subject  to  the 
tenns'of  the  conveyance  and  to  the  provisions  therein  contained  {I). 

(Section  7,  sub-section  1.)  In  a  conveyance  there  shall,  in  the 
several  cases  in  this  section  mentioned^  be  deemed  to  be  included, 
and  there  shall  in  those  several  cases,  by  virtue  of  this  Act,  be 
implied,  a  covenant  to  the  efiect  in  this  section  stated,  by  the 
person  [or  by  each  person]  who  conveys,  as  far  as  regards  the 
subject-matter  or  share  of  subject-matter  expressed  to  be  conveyed 
by  him,  with  the  person,  if  one,  to  whom  the  conveyance  is  made, 
[or  with  the  persons  jointly,  if  more  than  one,  to  whom  the  con- 
veyance is  made  as  joint  tenants,  or  with  each  of  the  persons,  if 
more  than  one,  to  whom  the  conveyance  is  made  as  tenants  in 
common] ,  that  is  to  say : 


ig)  Sects.  6  (sub-s.  6),  7  (sub- 
ii.  8),  68  (sub-s.  8). 

{h)  See  Wms.  Conv.  Stats. 
60—69,  78. 

H  See  Wms.  Conv.  Stats,  70, 78. 


42—2 


Conveyance 
of  land  passes 
advantages  in 
the  nature  of 
easements 
enjoyed  with 
the  land  at 
the  time  of 
conveyance. 


Conveyance 
of  land  passes 
all  the  estate 
and  interest 
of  the  party 
conveying. 


Covenants  by 
party  convejr- 
mg  implied  m 
a  conveyance 
in  certain 


See    Wms.    Conv.    Stats. 
242—244. 

(Z)    Sects.    6    (sub-s.    4),    63 
(sub-s.  2). 
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Case  in  which 
are  implied 
covenants — 

for  right  to 
convey ; 


for  quiet 
enjoyment ; 


free  from  in- 
cumbrances ; 


and  for 
further 
assurance. 


(A)  In  a  conveyance  for  valuable  consideration,  other  than  a 
mortgage^  the  following  covenant  hy  a  person  who  conveys  and  is 
expressed  to  convey  as  beneficial  otvner  (namely)  (m) : 

That,  notwithstanding  anything  by  the  person  who  so  conveys, 
[or  any  one  through  whom  he  derives  title,  otherwise  than  by 
purchase  for  value,]  made,  done,  executed  or  omitted,  or  knowingly 
suffered,  the  person  who  so  conveys,  has,  [with  the  concurrence  of 
every  other  person,  if  any,  conveying  by  his  direction,]  full  power 
to  convey  the  subject-matter  expressed  to  be  conveyed,  [subject  as, 
if  so  expressed,  and]  in  the  manner  in  which,  it  is  expressed  to  be 
conveyed ; 

and  that,  notwithstanding  anything  as  aforesaid,  that  subject- 
matter  shall  remain  to  and  be  quietly  entered  upon,  received,  and 
held,  occupied,  enjoyed,  and  taken  by  the  person  to  whom  the  con- 
veyance is  expressed  to  be  made,  and  any  person  deriving  title 
under  him,  and  the  benefit  thereof  shall  be  received  and  taken 
accordingly,  without  any  lawful  interruption  or  disturbance  by  the 
person  who  so  conveys  [or  any  person  conveying  by  his  direction,] 
or  rightfully  claiming  or  to  claim  by,  through,  under  or  in  trust  for 
the  person  who  so  conveys,  [or  any  person  conveying  by  his  direc- 
tion, or  by,  through  or  imder  any  one  not  being  a  person  claiming 
in  respect  of  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,  through  whom  the  person  who  so  conveys  derives 
title,  otherwise  than  by  purchase  for  value] ; 

and  that,  freed  and  discharged  from,  or  otherwise  by  the  person 
who  so  conveys  sufficiently  indemnified  against,  all  such  estates, 
incumbrances,  claims  and  demands  [other  than  those  subject  to 
which  the  conveyance  is  expressly  made,]  as  either  before  or  after 
the  date  of  the  conveyance  have  been  or  shall  be  made,  occasioned 
or  suffered  by  that  person  [or  by  any  person  conveying  by  his. 
direction,]  or  by  any  person  rightfully  claiming  by,  through,  under, 
or  in  trust  for  the  person  who  so  conveys,  [or  by,  through  or  under 
any  person  conveying  by  his  direction,  or  by,  through  or  under  any- 
one through  whom  the  person  who  so  conveys  derives  title,  other- 
wise than  by  purchase  for  value]  ; 

and  further,  that  the  person  who  so  conveys,  [and  any  person  con- 
veying by  his  direction,]  and  every  other  person  having,  or  rightfully 
claiming  any  estate  or  interest  in  the  subject-matter  of  conveyance, 
[other  than  an  estate  or  interest  subject  whereto  the  conveyance  is 
expressly  made,]  by,  through,  under,  or  in  trust  for  the  person  who 
so  conveys,  [or  by,  through,  or  under  any  person  conveying  by  his 
direction,  or  by,  through,  or  under  any  one  through  whom  the 
person  who  so  conveys  derives  title  otherwise  than  by  purchase  by 
value,]  will  from  time  to  time  and  at  all  times  after  the  date  of  the 
conveyance,  on  the  request  and  at  the  cost  of  any  person  to  whom 


(m)  For  covenants  implied  in  other  cases,  see  ante,  pp.  670,  571. 
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the  conveyance  is  expressed  to  be  made,  or  of  any  person  deriving 
title  under  him,  execute  and  do  all  such  lawful  assurances  and 
things  for  further  or  more  perfectly  assuring  the  subject-matter  of 
the  conveyance  to  the  person  to  whom  the  conveyance  is  made,  and 
to  those  deriving  title  under  him,  [subject  as,  if  so  expressed,  and] 
in  the  manner  in  which  the  conveyance  is  expressed  to  be  made,  as 
by  him  or  them  or  any  of  them  shall  be  reasonably  required : 
(in  which  covenant  a  purchase  for  value  shall  not  be  deemed  to 
include  a  conveyance  in  consideration  of  marriage)  (n). 

In  considering  the  above  enactments,  regard  must 
be  had  to  the  following  provisions  of  the  interpretation 
clause  of  the  Act : 

Section  2  (ii.)-  Land,  unless  a  contrary  intention  appears,  includes   Jnterpreta- 
land  of  any  tenure,  and  tenements  and  hereditaments,  corporeal  or   tion  of  terms, 
incorporeal,  and  houses  and  other  buildings,  also  an  undivided  share 
in  land : 

(v.)  Conveyance,  unless  a  contrary  intention  appears  (o),  includes 
assignment,  appointment,  lease,  settlement  or  other  assurance,  and 
covenant  to  surrender,  made  by  deed,  on  a  sale,  mortgage,  demise, 
or  settlement  of  any  property,  or  on  any  other  dealing  with  or  for 
any  property ;  and  convey,  imless  a  contrary  intention  appears,  has 
a  meaning  corresponding  vnth  that  of  conveyance. 

The  reader  will  remember  that,  before  the  6th  section  Reason  for  " 
of  the  above  Act  came  into  operation,  it  was  unneces-  ^^j.^  o^^^al 
sary  on  a  conveyance  of  land  expressly  to  grant  rights 
legally  appurtenant  thereto,  although  the  practice  was 
to  include  such  rights  in  the  general  ivords  (p) ;  and 
that  the  only  real  use  of  general  words  in  a  conveyance 
was  to  grant,  as  rights  or  easements,  advantages  used 
in  connection  with  the  land  conveyed  as  a  matter 
of  fact,  without  being  rights  legally  appurtenant 
thereto  (9).  For  example,  suppose  that  a  man  has 
two  plots  of  land,  plot  A.  and  plot  B.,  and  is  accus- 
tomed to  use  for  the  benefit  of  plot  A.  an  artificial 
watercourse  carried  over  plot  B.,  or  a  road  over  plot  B. 

(n)    See  Wms.    Conv.    Stats.  (o)  See  sect.  7,  sub-s.  5,  antCy 

74 — 82.      The    words    enclosed  p.  670,  n.  (i). 

within  brackets  [    ]  are  those  {p)  See  antCy  p.  899 

which  are  not  material   to  the  {q)   Ante,  p.   899;   see  Wms. 

conveyance  we  are  about  to  con-  Conv.   Stats.  65 ;    Williams  on 

sider.  Commons,  168 — 170. 
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These  advantages  cannot  be  rights  or  easements 
appurtenant  to  plot  A.,  for  they  are  exercised  over 
plot  B. :  and  no  man  can  have  an  easement  over  his 
own  land.  But  if  plot  A.  were  to  be  sold  alone  and 
conveyed  to  a  purchaser  "together  with  all  water- 
courses, ways  and  advantages  therewith  used  and 
enjoyed/*  these  words  would  operate  to  grant,  as 
rights  or  easements,  the  advantages,  in  the  nature  of 
easements,  at  the  time  of  conveyance  as  a  matter 
of  fact  used  over  plot  B.  for  the  benefit  of  plot  A., 
although  the  same  never  previously  existed  as  of 
right  or  as  legal  easements  (r).  After  removing  from 
the  6th  section  of  the  Conveyancing  Act  all  words, 
which  add  nothing  to  the  law(s),  we  find  this  fact 
remaining,  that  by  virtue  of  the  Act  a  conveyance  of 
land  now  operates  to  convey  all  advantages  enjoyed 
with  the  land  at  the  time  of  conveyance.  Having 
regard  to  this  fact  and  to  the  established  effect  of 
similar  expressions  in  the  case  of  the  old  general 
words,  it  is  considered  that  the  object  formerly  sought 
to  be  effected  by  the  insertion  of  general  word*  in  a 
conveyance,  will  now  be  attained  by  the  operation  of 
the  enactment  in  question.  It  will  be  observed  that 
the  above  section  only  operates  to  convey  advantages 
enjoyed  with  the  land  conveyed  at  the  time  of  convey- 
ance. Apparently  it  would  not  extend  to  grant,  as 
rights,  advantages  enjoyed  with  the  land  conveyed  at 
some  previous  time,  but  not  proved  to  have  been  so 
enjoyed  at  the  time  of  conveyance  (t). 

Estate  clause.  The  estate  clause  {n)  was  a  relict  of  the  old  release, 
and  was  much  more  appropriate  to  the  conveyance  of 
land  by  lease  and  release  than  to  a  direct  grant  (x). 

(r)  Watts  V.  Kelson,  L.  R.  6  (s)    See    Wms.    Conv.    Stats. 

Ch.  166 ;  Kay  v.  Oxley,  L.  R.  10  61  sq. 

Q.  B.  360;  Barkshire  v.  Grttbby  {t)  See  Wms.  Conv.  Stats.  6S, 

18  Ch.  D.  616;  see  Wms.  Conv.  69. 

Stats.  65;  Williamson  Commons,  (u)  Ante,  p.  677. 

315—319,  823.  (jc)  Ante,  pp.  193—199. 


OF  THE  PRESENT  FORM  OF  A  CONVEYANCE.  589' 

It  was  nevertheless  the  practice,  after  the  introduction 
of  conveyance  by  grant,  to  insert  an  estate  clause 
in  almost  every  instrument  of  alienation,  where  the 
entire  interest  of  the  conveying  parties  was  transferred,  Beason  for 
on  the  alleged  ground,  that  it  was  necessary  to  pass  cUmse. 
any  outstanding  particular  estate  or  interest  which 
might  happen  to  be  vested  in  any  of  the  conveying 
parties,  distinct  from  the  estate  or  interest  which  such 
party  purported  to  convey.  It  was  admitted,  however, 
that  no  such  ground  did  exist,  and  that  the  clause 
was  wholly  unnecessary  (y) .  Indeed,  it  was  practically 
without  effect ;  for  it  was  held  to  be  subservient  to  the 
intention  of  the  parties  as  gathered  from  the  terms  of 
the  conveyance  (z).  The  enactment  of  the  68rd  section 
of  the  Conveyancing  Act  (a)  has  removed  every 
semblance  of  necessity  for  the  use  of  an  estate  clause, 
which  has  at  last  been  abandoned  in  practice.  As  the 
application  of  this  section  is  declared  to  be  subject  to 
the  intention  of  the  parties  as  expressed  in  the  con- 
veyance (6),  it  does  not  appear  necessary  expressly  to 
exclude  its  operation  in  conveyances,  such  as  leases  (c), 
under  which  the  whole  estate  of  the  conveying  party 
is  not  intended  to  pass. 

We  now  come  to  consider  the  incorporation  into  statutory 
our  conveyance  of  the  statutory  covenants  for  title,  for  title. 
According  to  our  supposition,  A.  B.,  the  vendor, 
purchased  himself  the  land  he  is  about  to  convey. 
He  will,  therefore,  covenant  as  to  his  own  acts 
only(rf)«  If  we  turn  to  section  7,  sub-section  1  (A),  of 
the  Conveyancing  Act,  1881  (e),  which  is  set  out 
above  (/),  we  may  extract  therefrom  covenants  for  title 

{y)  Davidson's    Prec.     Conv.  (a)  Ante,  p.  686. 

vol.  i.  p.  94,  4th  ed.  (6)  Stat.  44  &  46  Vict.  c.  41, 

{z)  Hunt  V.   Remnantf  9  Ex.      s.  68,  sub-s.  2 ;  aiite,  p.  686. 

636 ;  Hooper  v.  Harrison,  2  K.  &  ic)  See  sect.  2  (v.) ;  ante,  p.  687. 

J.  113 ;  NeameY,  Mooraom,  L.  R.  ia)  Ante,  pp.  668,  677. 

3  Eq.  91 ;   Francis  v.  Minton,  (e)  Stat.  44  &  46  Vict.  c.  41. 

L.  R.  2  C.  P.  643.  (/)  Ante,  p.  686. 
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suited  to  our  present  requirements.  As  this  enact- 
ment is  contained  in  a  very  intricate  sentence,  so  much 
of  it  as  is  unnecessary  for  our  present  purpose  has 
been  enclosed  within  brackets.  The  words  enclosed 
within  brackets  do  not  apply  to  the  transaction  we  are 
now  considering  for  the  following  reasons : — Our  con- 
veyance is  to  be  made  by  one  person  only  to  one 
person  only,  and  not  to  joint  tenants  or  tenants  in 
common  ;  A.  B.,  the  person  conveying,  purchased  the 
land  himself,  and,  therefore,  he  does  not ''  derive  title 
through  any  one  otherwise  than  by  purchase  for 
value  ;  '*  there  is  no  one  concurring  in  the  conveyance 
by  the  direction  of  A.  B. ;  and  the  conveyance  is  not 
expressly  made  subject  to  any  estate,  interest  or  in- 
cumbrance. If  the  above  enactment  be  read  straight 
through,  leaving  out  the  words  within  brackets,  its 
provisions  will  be  found  to  correspond  with  the  terms 
of  the  covenants  for  title  in  the  form  of  conveyance 
given  above  (^).  The  conditions  to  be  fulfilled  in 
order  that  the  required  covenants  may  be  **  deemed  to 
be  included  "  in  our  conveyance,  and  implied  by  law 
upon  the  execution  thereof,  appear  to  be  (1)  that  the 
conveyance  must  be  a  conveyance  for  valuable  con- 
sideration other  than  a  mortgage  (/i),  and  (2)  that  the 
person  intended  to  be  bound  by  the  implied  covenants 
must  convey  and  be  expressed  to  convey  as  beneficial 
owner  (i).  The  statutory  covenants  for  title  are,  how- 
ever, expressed  in  language  so  complicated  and  un- 
gainly, that  the  draftsman  may  well  hesitate  to  adopt 
them.  Indeed  beside  the  involved  utterance  of  the 
statute,  the  old  common  form  of  covenants  for  title  (A) 
appears  lucid  and  mellifluous,  and  the  later  form  (Z) 

(g)  Ante,  jp.  577.  sub-sect.   1   (A),   (B),    (C),   (B); 

()()  Different    covenants     are  antef  pp.  570,  571. 

implied  by  the  use  of  the  words  (i)  Sect.  7,  sub-sects.  1  (A),  4 ; 

as  beneficial  owner  in  different  ante,  pp.  570,  571. 


conveyances;  e.g.,  in  a  mortgage  Ik)  See  Appendix  (A), 

absolute  covenants  for  title  are  {l)  Ante,  p.  577. 

thereby  implied.      See  sect.  7, 
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terse.  But  the  fact  is  that  the  guarantee  given  by 
covenants  for  title  is  little  valued  and  rarely  resorted 
to.  The  real  security  of  a  purchaser  lies  in  the  in- 
vestigation of  title  (m).  If  the  required  guarantee  is 
substantially  furnished  by  the  incorporation  of  the 
statutory  covenants,  as  appears  to  be  the  case,  the 
convenience  of  reducing  the  length  of  the  deed  may  be 
allowed  to  prevail  over  the  objection  to  their  form. 
We  will  therefore  rely  upon  the  statute  for  the  cove- 
nants for  title,  taking  care  to  use  the  proper  statutory 
words,  without  which  the  necessary  covenants  by  the 
vendor  would  not  be  implied  (n).  Our  conveyance 
will  then  take  the  following  form,  the  nature  of  the 
transaction  being  indicated  in  the  Testatum  instead  of 
by  recital : — 

"  THIS  INDENTURE  made  the  first  day  of  January  Date. 
"1882 

**  Between  A.B.  of  Cheapside  in  the  City  of  London  Parties. 
"  Esquire  of  the  one  part  and  C.  D.  of  Lincoln's  Inn 
"  in  the  County  of  Middlesex  Esquire  of  the  other 
"  part 

''  WITNESSETH  that  in  consideration  (o)  of  the  sum  of  Testatum 
''  one  thousand  pounds  paid  by  the  said  C.  D.  to  the  Considera- 
'*  said  A.  B.  for  the  purchase  of  the  unincumbered  fee  *^^°' 
'*  simple  in  possession  of  the  hereditaments  hereinafter  transaction 
*'  described  (the  receipt  of  which  sum  the  said  A.  B.  Beceipt. 
"  doth  hereby  acknowledge)  the  said  A.  B.  as  beneficial  Operative 
"  oicner  (p)  doth  hereby  grant  {q)  unto  the  said  C.  D.     ^^rds. 

"All  that  messuage  or  tenement  [insert  description  Parcels. 
**  of  the  property] 

"  To  HAVE  AND  TO  HOLD  the  Same  premises  unto  and  Habendum. 
**  TO  THE  USE  (r)  of  the  said  C.  D.  in  fee  simple  («) 

"  In  witness,  &c.*'(0- 

(m)  AnUt  pp.  651  $q.  {q)  Ante,  pp.  199,  206. 

(n)  Stat.  44  &  45  Vict.  c.  41,  M  Ante,  p.  201. 

s.  7,  sub-s.  4  ;  antef  p.  571.  Is)  Ante,  p.  200. 


(o)  ilnte,  p.  201. (t)  Antey  ^.  678. 


p)  Ante,  pp.  570,  590. 
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Receipt.  It  is  no  longer  usual  to  indorse  a  receipt  for  the 

consideration  upon  a  deed ;  for  it  is  provided  by  the 
Conveyancing  Act  of  1881  (u)  that  a  receipt  for  con- 
sideration money  or  securities  in  the  body  of  a  deed 
executed  after  the  year  1881  shall  be  a  sufficient 
discharge,  and  that  such  a  receipt,  or  an  indorsed 
receipt,  shall,  in  favour  of  a  subsequent  purchaser,  be 
sufficient  evidence  of  the  payment  or  giving  of  the 
whole  amount  of  the  consideration. 

The  above  form  of  conveyance  is  certainly  shorter 
than  that  previously  given  (x) ;  and  similar  forms  are 
now  generally  adopted  in  practice.  But  it  can  hardly 
be  said  that  the  rights  and  obligations  of  the  parties 
to  a  conveyance  may  be  determined  with  increased 
accuracy  or  simplicity  by  a  deed  relying  on  the  pro- 
visions of  the  Conveyancing  and  Law  of  Property  Act, 
1881  {y).  The  student,  when  he  proceeds  to  practise 
drafting,  should  never  forget  that  a  deed  is  not  an  end 
in  itself,  but  is  only  a  means  for  ascertaining  the  rights 
and  obligations  of  the  parties  thereto.  His  object 
should  be  to  define  those  rights  and  obligations  clearly 
and  accurately,  rather  than  briefly  or  even  conciselj*. 
It  is  of  course  unnecessary  that  he  should  express 
what  is  clearly  implied  by  law;  but  not  the  least 
important  part  of  his  task  is  to  satisfy  himself  that 
the  law  clearly  defines  those  rights  and  obligations 
for  which  he  omits  to  provide. 

(u)  Stat.  44  &  45  Vict.  c.  41,  present  work   to    consider    the 

88.    54,    55;    see    Wms.    Conv.  provisions    of    this    Act    with 

Stats.   227 — 230.     The  absence  reference  to  conveyances  more 

of    an     indorsed    receipt    was  complicated  than  the  above.    As 

formerly  regarded  as  a  suspicious  to  the  effect  of  this  Act,  generally, 

circumstance.  upon    the    previous    law    and 

ix)  Ante,  p.  576.  practice,  the  reader  is  referred 

(y)  Stat.  44  &  45  Vict.  c.  41.  to  the  Editor's  "Conveyancing 

It  is  beyond  the  scope  of  the  Statutes." 
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Keferred  to,  pp.  198,  366,  581,  590. 


Bargain  and  Sale,  or  Lease  for  a  Year.     (See  p.  197.) 

This  Indbntube  made  the  first  day  of  January  (a)  [in  Date, 
the  third  year  of  our  Sovereign  Lady  Queen  Victoria  by 
the  grace  of  God  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  Queen  Defender  of  the  Faith  and]  in  the  year 
of  our  Lord  1840 

Between  A.  B.  of  Cheapside  in  the  city  of  London  Parties. 
Esquire  of  the  one  part  and  C.  D.  of  Lincoln's  Inn  in 
the  county  of  Middlesex  Esquire  of  the  other  part 

WITNESSETH  that  the  said  A.  B.  in  consideration  of  Testatum. 
five  shillings  {b)  of  lawful  money  of  Great  Britain  to  him  Considera- 
in  hand  paid  by  the  said  C.  D.  at  or  before  the  sealing  *^^°- 
and  delivery  of  these  presents   (the  receipt  whereof  is 
hereby  acknowledged)  Hath  bargained  and  sold  and  by  Bargain  and 
these  presents  Doth  bargain  and  sell  unto  the  said  G.  D.  ^^' 
his  executors  administrators  and  assigns 

All  that  messuage  or  tenement  situate  lying  and  being  parcels, 
at  &c.  and  commonly  called  or  known  by  the  name  of  &c. 
[here  describe  the  premises] 

Together  with  all  and  singular  the  houses  outhouses  General 
edifices  buildings  bams  dovehouses  stables  yards  gardens  ^^^^^^* 
orchards  lights  easements  ways  paths  passages  waters 
watercourses  trees  woods  underwoods  commons  and 
commonable  rights  hedges  ditches  fences  liberties 
privileges  emoluments  commodities  advantages  heredita- 
ments and  appurtenances  whatsoever  to  the  said  messuage 
or  tenement  lands  and  hereditaments  or  any  part  thereof 
belonging  or  in  anywise  appertaining  or  with  the  same  or 

(a)  The  words  within  brackets  were  latterly  oxnitted. 
(&)  Ante,  pp.  197|  198. 

W.R.P.  Q  Q 
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any  part  thereof  now  or  at  any  time  heretofore  usually 
held  used  occupied  or  enjoyed  [or  accepted  reputed  taken 
or  known  as  part  parcel  or  member  thereof]  And  the 
reversion  and  reversions  remainder  and  remainders  yearly 
and  other  rents  issues  and  profits  of  the  same  premises 
and  every  part  thereof 

Habendum.  To  have  and  to  hold  the  said  messuage  or  tenement 

land  and  hereditaments  and  all  and  singular  other  the 
premises  hereinbefore  bargained  and  sold  or  intended  so 
to  be  with  their  and  every  of  their  rights  members  and 
appurtenances  unto  the  said  G.  D.  his  executors  adminis- 
trators and  assigns  from  the  day  next  before  the  day  of  the 
date  of  these  presents  for  and  during  and  imtil  the  full 
end  and  term  of  one  whole  year  thence  next  ensuing  and 
fully  to  be  complete  and  ended 

Beddendum.  Yielding  and  paying  therefor  the  rent  of  one  pepper- 
corn (c)  at  the  expiration  of  the  said  term  if  the  same 
shall  be  lawfully  demanded 

To  the  intent  and  purpose  that  by  virtue  of  these 
presents  and  of  the  statute  for  transferring  uses  into 
possession  the  said  C.  D.  may  be  in  the  actual  possession 
of  the  same  premises  and  may  thereby  be  enabled  to 
accept  and  take  a  grant  and  release  of  the  freehold 
reversion  and  inheritance  of  the  same  premises  and  of 
every  part  and  parcel  thereof  to  the  said  C.  D.  his  heirs 
and  assigns  to  the  uses  and  for  the  intents  and  purposes 
to  be  declared  by  another  indenture  of  three  parts  already 
prepared  and  intended  to  be  dated  the  day  next  after  the 
day  of  the  date  hereof 

In  witness  whereof  the  said  parties  to  these  presents 
have  hereunto  set  their  hands  and  seals  the  day  and  year 
first  above  written. 


The  Belease. 


Date.  This  Indentuke  made  the  second,  day  of  January  (ef) 

[in  the  third  year  of  the  reign  of  our  Sovereign  Lady 


(c)  Ants,  p.  311 


The  words  within  brackets  were  latterly  omitted. 
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Victoria  by  the  grace  of  God  of  the  United  Kingdom  of 
Great  Britain  and  Ireland  Queen  Defender  of  the  Faith 
and]  in  the  year  of  our  Lord  1840 

Between  A.  B.  of  Gheapside  in  the  city  of  London  Parties. 
Esquire  of  the  first  part  C.  D.  of  Lincohi's  Inn  in  the 
county  of  Middlesex  Esquire  of  the  second  part  and  Y.  Z. 
of  Lincoln's  Inn  aforesaid  gentleman  of  the  third  part  (e) 

Whebeas  by  indentures  of  lease  and  release  bearing  Recital  of  the 
date  respectively  on  or  about  the  first  and  second  days  of  ^^^^^y^ce  to 
January  1838  and  respectively  made  or  expressed  to  be 
made  between  E.  F.  therein  described  of  the  one  part 
and  the  said  A.  B.  of  the  other  part  for  the  consideration 
therein  mentioned  the  messuage  or  tenement  lands  and 
hereditaments  hereinafter  described  and  intended  to  be 
hereby  granted  with  the  appurtenances  were  conveyed 
and  assured  by  the  said  E.  F.  unto  and  to  the  use  of  the 
said  A.  B.  his  heirs  and  assigns  for  ever 

And  Whebeas  the  said  A.  B.  hath  contracted  and  Becitalofthe 
agreed  with  the  said  C.  D.  for  the  absolute  sale  to  him  of  ^^^^  ^^"^ 
the  inheritance  in  fee  simple  in  possession  of  and  in  the 
said  messuage  or  tenement  lands  and  hereditaments 
hereinbefore  referred  to  and  hereinafter  described  with 
the  appurtenances  free  from  all  incumbrances  at  or  for 
the  price  or  sum  of  one  thousand  pounds 

Now  THIS  INDENTUBE  WITNESSETH  that  for  Carrying  the  Testatum, 
said  contract  for  sale  into  effect  and  in  consideration  of  Gonsidera- 
the  sum  of  one  thousand  pounds  of  lawful  money  of  Great  *^^^' 
Britain  to  the  said  A.  B.  in  hand  well  and  truly  paid  by 
the  said  G.  D.  upon  or  immediately  before  the  seaUng  and 
delivery  of  these  presents  (the  receipt  of  which  said  sum  Receipt, 
of  one  thousand  pounds  in  full  for  the  absolute  purchase 
of  the  inheritance  in  fee  simple  in  possession  of  and  in 
the    messuage  or    tenement    lands    and    hereditaments 
hereinafter  described  and  intended  to  be  hereby  granted 
and  released  with  the  appurtenances  he  the  said  A.  B. 

{e)  The  reason  why  Y.  Z.  is  pp.  865,  866.    If  this  should  not 

maae  a  party  to  this  deed  is,  be  intended,  the  deed  would  be 

that    the   widow    of    G.  D.,  if  made  between  A.  B.  of  the  one 

married  on  or  before  the  1st  of  part,  and  C.  D.  of  the  other  part, 

January,  1834,  may  be  barred  or  as  in  the  deed  given,  anUf  p.  576. 
deprived  of  her  dower.  See  ante, 

QQ2 


596 


APPENDIX. 


Operative 
words. 


Parcels. 


General 
words. 


doth  hereby  acknowledge  and  of  and  from  the  same  and 
every  part  thereof  doth  acquit  release  and  discharge  the 
said  G.  D.  his  heirs  executors  administrators  and  assigns 
[and  every  of  them  for  ever  by  these  presents] )  He  the 
said  A.  B.  Hath  granted  bargained  sold  aliened  released 
and  confirmed  and  by  these  presents  Doth  grant  bargain 
sell  alien  release  and  confirm  unto  the  said  C.  D.  (in  his 
actual  possession  now  being  by  virtue  of  a  bargain  and 
sale  to  him  thereof  made  by  the  said  A.  B.  in  consideration 
of  five  shillings  in  and  by  an  indenture  bearing  date  the 
day  next  before  the  day  of  the  date  of  these  presents  for 
the  term  of  one  whole  year  commencing  from  the  day 
next  before  the  day  of  the  date  of  the  same  indenture  of 
bargain  and  sale  and  by  force  of  the  statute  made  for 
transferring  uses  into  possession)  and  to  his  heirs  (/) 

AiiL  that  messuage  or  tenement  situate  lying  and  being 
at  &c.  commonly  called  or  known  by  the  name  of  &c. 
^here  describe  the  premises] 

Together  with  all  and  singular  the  houses  outhouses 
edifices  buildings  bams  dovehouses  stables  yards  gardens 
orchards  lights  easements  ways  paths  passages  waters 
watercourses  trees  woods  underwoods  commons  and 
commonable  rights  hedges  ditches  fences  liberties  privileges 
emoluments  commodities  advantages  hereditaments  and 
appurtenances  whatsoever  to  the  said  messuage  or  tene- 
ment lands  hereditaments  and  premises  hereby  granted 
and  released  or  intended  so  to  be  or  any  part  thereof 
belonging  or  in  anywise  appertaining  or  with  the  same  or 
any  part  thereof  now  or  at  any  time  heretofore  (g)  usually 
held  used  occupied  or  enjoyed  [or  accepted  reputed  taken 


(/)  If  the  deed  were  dated  at 
any  time  between  the  month  of 
May,  1841  (the  date  of  the  statute 
4  &  5  Vict.  c.  21 ;  ante,  pp.  198, 
199),  and  the  first  of  January, 
1845  (the  time  of  the  commence- 
ment of  the  operation  of  the 
Transfer  of  Property  Act,  ante, 
p.  199,  n.  (d) ),  the  form  would  be 
as  follows : — '*  He  the  said  A.  B. 
"  Doth  by  these  presents  (being 
"  a  deed  of  release  made  in  pur- 
"suance  of  an  Act  of  Parliament 


"made  and  passed  in  the  fourth 
"year  of  the  reign  of  her  present 
"Majesty  Queen  Victoria  in- 
"ti tilled  An  Act  for  rendering 
"a  Release  as  effectual  for  the 
*  *  Conveyance  of  Freehold  Estates 
"  as  a  Lease  and  Release  by  the 
"  same  Parties)  grant  bargain  seU 
"alien  release  and  confirm  unto 
"the  said  C.  D.  and  his  heirs." 

As  to  the  form  in  a  deed  of 
grant,  see  ante,  p.  577. 

iff)  See  anU,  p.  588. 
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or  known  as  part  parcel  or  member  thereof]  And  the 
reversion  and  reversions  remainder  and  remainders  yearly 
and  other  rents  issues  and  profits  of  the  same  premises 
and  every  part  thereof 

And  all  the  estate  right  title  interest  use  trust  inheritance  Estate, 
property  possession  benefit  claim  and  demand  whatsoever 
both  at  law  and  in  equity  of  him  the  said  A.  B.  in  to  out  of 
or  upon  the  said  messuage  or  tenement  lands  hereditaments 
and  premises  hereby  granted  and  released  or  intended  so 
to  be  and  every  part  and  parcel  of  the  same  with  their  and 
every  of  their  appurtenances 

And  all  deeds  evidences  and  writings  relating  to  the  And  aU  deeds, 
title  of  the  said  A.   B.  to  the  said  hereditaments  and 
premises  hereby  granted  and  released  or  intended  so  to 
be  now  in  the  custody  of  the  said  A.  B.  or  which  he  can 
procure  without  suit  at  law  or  in  equity 

To  HAVE  AND  TO  HOLD  the  Said  mossuage  or  tenement  Habendum, 
lands  and  hereditaments  hereinbefore  described  and  all 
and  singular  other  the  premises  hereby  granted  and 
released  or  intended  so  to  be  with  their  and  every  of 
their  rights  members  and  appurtenances  unto  the  said 
C.  D.  and  his  heirs  {h) 

To  such  uses  upon  and  for  such  trusts  intents  and  Uses  to  bar 
purposes  and  with  under  and  subject  to  such  powers  ^^^®^- 
provisoes  declarations  and  agreements  as  the  said  C.  D. 
shall  from  time  to  time  by  any  deed  or  deeds  instrument 
or  instruments  in  writing  with  or  without  power  of 
revocation  and  new  appointment  to  be  by  him  sealed  and 
dehvered  in  the  presence  of  and  to  be  attested  by  two  or 
more  credible  witnesses  direct  limit  or  appoint  And  in 
default  of  and  until  any  such  direction  limitation  or 
appointment  and  so  far  as  any  such  direction  limitation 
or  appointment  if  incomplete  shall  not  extend  To  the 
use  of  the  said  G.  D.  and  his  assigns  for  and  during  the 
term  of  his  natural  life  without  impeachment  of  waste 

{h)  li  C.  D.  was  not  married  barred,    instead    of    the    next 

on  or  before  the  1st  of  January,  clause,  the  form  would  simply 

1834,    or   if,    having    been    so  be  '*To   the    use    of   the   said 

married,  the  dower  of  his  widow  *'  C.  D.  his  heirs  and  assigns  for 

should  not  be  intended  to   be  '*ever.'' 
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Covenants 
for  title. 


That  the 
vendor  is 
seised  in  fee. 


That  the 
vendor  has  a 
good  right 
to  convey. 


For  quiet 
enjoyment. 


And  from  and  after  the  determination  of  that  estate  by 
forfeiture  or  otherwise  in  his  lifetime  To  the  use  of  the 
said  Y.  Z.  and  his  heirs  during  the  life  of  the  said  C.  D. 
In  trust  nevertheless  for  him  the  said  C.  D.  and  his 
assigns  and  after  the  decease  of  the  said  C.  D.  To  the  use 
of  the  said  C.  D.  his  heirs  and  assigns  for  ever 

And  the  said  A.  B.  doth  hereby  for  himself  his  heirs 
executors  and  administrators  covenant  promise  and  agree 
with  and  to  the  said  CD.  his  appointees  heirs  and  assigns 
in  manner  following  that  is  to  say 

That  for  and  notwithstanding  any  act  deed  matter  or 
thing  whatsoever  by  him  the  said  A.  B.  or  any  person  or 
persons  lawfully  or  equitably  claiming  or  to  claim  by  from 
through  under  or  in  trust  for  him  made  done  or  committed 
to  the  contrary  (i)  [he  the  said  A.  B.  is  at  the  time  of  the 
sealing  and  delivery  of  these  presents  lawfully  rightfully 
and  absolutely  seised  of  or  well  and  sufficiently  entitled 
to  the  messuage  or  tenement  lands  hereditaments  and 
premises  hereby  granted  and  released  or  intended  so  to 
be  with  their  appurtenances  of  and  in  a  good  sure  perfect 
lawful  absolute  and  indefeasible  estate  of  inheritance  in 
fee  simple  without  any  manner  of  condition  contingent 
proviso  power  of  revocation  or  limitation  of  any  new  or 
other  use  or  uses  or  any  other  matter  restraint  cause  or 
thing  whatsoever  to  alter  change  charge  revoke  make  void 
lessen  or  determine  the  same  estate 

And  that  for  and  notwithstanding  any  such  matter  or 
thing  as  aforesaid]  he  the  said  A.  B.  now  hath  in  himself 
good  right  full  power  and  lawful  and  absolute  authority 
to  grant  bargain  sell  alien  release  and  confirm  the  said 
messuage  or  tenement  lands  hereditaments  and  premises 
hereinbefore  granted  and  released  or  intended  so  to  be 
with  their  appurtenances  unto  the  said  C.  D.  and  his 
heirs  to  the  uses  and  in  manner  aforesaid  and  according 
to  the  true  intent  and  meaning  of  these  presents 

And  that  the  same  messuage  or  tenement  lands 
hereditaments  and  premises  with  their  appurtenances 
shall  and  lawfully  may  accordingly  from  time  to  time 


(t)  See  ante^  p.  568. 
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and  at  all  times  hereafter  be  held  and  enjoyed  and  the 
rents  issues  and  profits  thereof  received  and  taken  by  the 
said  C.  D.  his  appointees  heirs  and  assigns  to  and  for  his 
and  their  own  absolute  use  and  benefit  without  any  lawful 
let  suit  trouble  denial  hindrance  eviction  ejection  molesta- 
tion disturbance  or  interruption  whatsoever  of  from  or 
by  the  said  A.  B.  or  any  person  or  persons  lawfully  or 
equitably  claiming  or  to  claim  by  from  through  under  or 
in  trust  for  him 

And  that  (A;)  free  and  clear  and  freely  and  clearly  For  freedom 
acquitted  exonerated  and  discharged  or  otherwise  by  him  S-anceT^^™' 
the  said  A.  B.  his  heirs  executors  or  administrators  well 
and  sufficiently  saved  defended  kept  harmless  and  in- 
demnified of  from  and  against  all  and  all  manner  of 
former  and  other  [gifts  grants  bargains  sales  leases 
mortgages  jointures  dowers  and  all  right  and  title  of 
dower  uses  trusts  wills  entails  statutes  merchant  and  of 
the  staple  recognizances  judgments  extents  executions 
annuities  legacies  payments  rents  and  arrears  of  rent 
forfeitures  re-entries  cause  and  causes  of  forfeiture  and 
re-entry  and  of  from  and  against  all  and  singular  other] 
estates  rights  titles  charges  and  incumbrances  whatsoever 
had  made  done  committed  executed  or  willingly  suffered 
by  him  the  said  A.  B.  or  any  person  or  persons  lawfully 
or  equitably  claiming  or  to  claim  by  from  through  under 
or  in  trust  for  him 

And  mobeoveb  that  he  the  said  A.  B.  and  his  heirs  For  further 
and  all  and  every  persons  and  person  having  or  lawfully  ^surance. 
claiming  or  who  shall  or  may  have  or  lawfully  claim  any 
estate  right  title  or  interest  whatsoever  at  law  or  in 
equity  in  to  or  out  of  the  said  messuage  or  tenement  lands 
hereditaments  and  premises  hereinbefore  granted  and 
released  or  intended  so  to  be  with  their  appurtenances 
by  from  through  under  or  in  trust  for  him  or  them  shall 
and  will  from  time  to  time  and  at  all  times  hereafter  upon 
every  reasonable  request  and  at  the  costs  and  charges  of 
the  said  G.  D.  his  appointees  heirs  and  assigns  make  do 
and  execute  or  cause  or  procure  to  be  made  done  and 

f    •     .         ■ 
(k)  The  word  that  is  here  a  pronoun.  *     ■  ' 
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executed  all  and  every  or  any  such  furtiher  and  other 
lawful  and  reasonable  acts  deeds  things  grants  con- 
veyances and  assurances  in  the  law  whatsoever  for 
further  better  more  perfectly  and  efifectually  granting 
releasing  conve3ring  and  assuring  the  said  messuage  or 
tenement  lands  hereditaments  and  premises  hereinbefore 
granted  and  released  or  intended  so  to  be  with  their 
ajppurtenances  unto  the  said  C.  D.  and  his  heirs  to  the 
uses  and  in  manner  aforesaid  and  according  to  the  true 
intent  and  meaning  of  these  presents  as  by  him  the  said 
CD.  his  appointees  heirs  or  assigns  or  his  or  their 
counsel  in  the  law  shall  or  may  be  reasonably  advised  or 
devised  and  required  [so  that  no  such  further  assurance 
or  assurances  contain  or  imply  any  further  or  any  other 
warranty  or  covenant  than  against  the  person  or  persons 
who  shall  make  and  execute  the  same  and  his  her  or 
their  heirs  executors  and  administrators'  acts  and  deeds 
only  and  so  that  the  person  or  persons  who  shall  be 
required  to  make  and  execute  any  such  further  assurance 
or  assurances  be  not  compelled  or  compellable  for  making 
or  doing  thereof  to  go  or  travel  from  his  her  or  their 
dwelling  or  respective  dwellings  or  usual  place  or  places 
of  abode  or  residence] 
In  witness,  &c. 

On  the  back  is  endorsed  the  attestation  and  further 
receipt  as  follows  : — 

Signed  sealed  and  deUvered  by  the  within-named  A.  B. 
C.  D.  and  Y.  Z.  in  the  presence  of 

John  Doe  of  London  Gent. 
Bichard  Boe  Clerk  to  Mr.  Doe. 

Keceived  the  day  and  year  first  within  written  \ 
of  and  from  the  within-named  CD.  the  sum  ' 
of  One  Thousand  Pounds  being  the  considera-  -  £1000 
tion  within  mentioned  to  be  paid  by  him  to  i 
me.  / 

(Signed)  A.  B. 
Witness  John  Doe. 

Bichard  Boe, 
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Referred  to,  p.  212. 


'  CHt^^^ve^  #)j\;^»&4«yv>  wX  Y^Ju    I   Wy 


The  case  of  Muggleton  v.  Bamett  was  shortly  as  fol- 
lows (a) : — Edward  Muggleton  purchased  in  1772  certain 
copyhold  property,  held  of  a  manor  in  which  the  custom 
was  proved  to  be,  that  the  land  descended  to  the  yoimgest 
son  of  the  person  last  seised,  if  he  had  more  than  one ; 
and  if  no  son,  to  the  daughters  as  parceners ;  and  if  no 
issue,  then  to  the  youngest  brother  of  the  person  last  seised, 
and  to  the  youngest  son  of  such  youngest  brother.  There 
was,  however,  no  formal  record  upon  the  rolls  of  the 
Court  of  the  custom  of  the  manor  with  respect  to 
descents,  but  the  custom  was  proved  by  numerous  entries 
of  admission.  The  purchaser  died  intestate  in  1812, 
leaving  two  granddaughters,  the  only  children  of  his  only 
son,  who  died  in  his  lifetime.  One  of  the  granddaughters 
died  intestate  and  unmarried,  and  the  other  died  leaving 
an  only  son,  who  died  in  1854  without  issue,  and  ap- 
parently intestate,  and  who  was  the  person  last  seised. 
On  his  death  the  youngest  son  of  the  youngest  brother 
of  the  purchaser  brought  an  ejectment,  and  the  Court 
of  Exchequer,  by  two  against  one,  decided  against  him. 
On  appeal,  this  decision  was  confirmed  by  the  Court  of 
Exchequer  Chamber,  by  four  judges  against  three.  But 
much  as  the  judges  differed  amongst  themselves  as  to  the 
extent  of  the  custom  amongst  collaterals,  they  appear  to 
have  all  agreed  that  the  act  to  amend  the  law  of  in- 
heritance had  nothing  to  do  with  the  matter.  The 
act,   however,   expressly  extends    to   lands  descendible 

(a)  The    substance   of    these      newspaper,  4  Jur.  N.  S.  Part  2, 
observations  appeared  in  letters      pp.  5,  56. 
to  the  editor  of  the  "  Jurist " 


lUd. 
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according  to  the  custom  of  borough  English  or  any  other 
custom;  and  it  enacts  that  in  every  case  descent  shall 
be  traced  from  the  purchaser.  *  Under  the  old  law,  seisin 
made  the  stock  of  descent.  By  the  new  law,  the  pur- 
chaser is  substituted  in  every  case  for  the  person  last 
seised.  The  legislature  itself  has  placed  this  interpreta- 
tion upon  the  above  enactment.  A  well-known  statute', 
commonly  called  the  Wills  Act (6),  enacts,  "that  it  shall 
be  lawful  for  every  person  to  devise  or  dispose  of  by  his 
will,  executed  in  manner  hereinafter  required,  all  real 
estate  which  he  shall  be  entitled  to,  either  at  law  or  in 
equity,  at  the  time  of  his  death,  and  which,  if  not  so 
devised  or  disposed  of,  would  devolve  upon  the  heir  at 
law  or  customary  heir  of  him,  or,  if  he  became  entitled 
by  descent,  of  his  ancestor,'*  Now  the  old  doctrine  of 
possessio  fratris  was  this, — that  if  a  purchaser  died  seised, 
leaving  a  son  and  daughter  by  his  first  wife,  and  a  son 
by  his  second  wife,  and  the  eldest  son  entered  as  heir 
to  his  father,  the  possession  of  the  son  made  his  sister 
of  the  whole  blood  to  inherit  as  his  heir,  in  exclusion 
of  his  brother  of  the  half-blood;  but  if  the  eldest  son 
did  not  enter,  his  brother  of  the  half-blood  was  entitled 
as  heir  to  his  father,  the  purchaser.  This  doctrine  was 
abolished  by  the  statute.  Descent  in  every  case  is  to  be 
traced  from  the  purchaser.  Let  the  eldest  son  enter,  and 
remain  ever  so  long  in  possession,  his  brother  of  the  half- 
blood  will  now  be  entitled,  on  his  decease,  in  preference 
to  his  sister  of  the  whole  blood,  not  as  his  heir,  but  as 
heir  to  his  father  (c). 

Let  us  now  take  the  converse  case  of  a  descent 
according  to  the  custom  of  borough  English,  and  let  the 
purchaser  die  intestate,  leaving  a  son  by  his  first  wife, 
and  a  son  and  daughter  by  his  second  wife.  Here  it  is 
evident  that  the  yoimgest  son  has  a  right  to  enter  as 
customary  heir.  He  enters  accordingly,  and  dies  intes- 
tate, and  without  issue.     Who  is  the  next  heir  since  the 

(b)  Stat.  7  WiU.  IV.  &  1  Vict.  Statutes,  pp.  280.  281  (Ist  ed.) ; 
c.  26,  8.  8,  ante,  p.  228.  267,  268  (2nd  ed.). 

(c)  See  Sugden'a  Beal  Property 
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statute  ?  Clearly  the  brother  of  the  half-blood,  for  he  is 
the  customary  heir  of  the  purchaser.  As  the  common 
law,  which  is  the  general  custom  of  the  realm,  was 
altered  by  the  statute,  and  a  person  became  entitled  to 
inherit  who  before  had  no  right,  so  the  custom  of  borough 
Enghsh,  and  every  other  special  custom,  being  expressly 
comprised  in  the  statute,  is  in  the  same  manner  altered  ; 
and  the  stock  of  descent,  which  was  formerly  the  person 
last  seised,  is  now,  in  every  case,  the  purchaser  and  the 
purchaser  only. 

Suppose,  therefore,  that  Edward  Muggleton,  the  pur- 
chaser, who  died  in  1812,  had  left  a  son  by  his  first  wife, 
and  a  son  and  daughter  by  his  second  wife,  and  that  the 
yoimgest  son,  having  entered  as  customary  heir,  died 
intestate  in  1854, — who  would  be  entitled  ?  Clearly,  the 
elder  son,  as  customary  heir,  being  of  the  male  sex,  in 
preference  to  the  daughter.  Before  the  act  the  sister  of 
the  whole  blood  would  have  inherited,  as  customary  heir 
to  her  younger  brother,  and  the  elder  brother,  being  of 
the  half-blood  to  the  person  last  seised,  could  not  have 
inherited  at  all ;  but  since  the  act  the  descent  is  traced 
from  the  purchaser;  and  the  elder  brother  would,  accord- 
ingly, be  entitled,  not  as  heir  to  his  half-brother,  but  as 
heir  to  his  father.  The  act  then  breaks  in  upon  the 
custom.  By  the  custom  before  the  act  the  land 
descended  to  the  sister  of  the  person  last  seised,  in 
default  of  brothers  of  the  whole  blood.  By  the  act  the 
purchaser  is  substituted  for  the  person  last  seised,  and 
-whoever  would  be  entitled  as  heir  to  the  purchaser,  if  he 
had  just  died  seised,  must  now  be  entitled  as  his  heir, 
however  long  ago  his  decease  may  have  taken  place. 

Let  us  put  another  case :  Suppose  the  father  of  Edward 
Muggleton,  the  piurchaser,  had  been  living  in  1854,  when 
his  issue  failed.  It  is  clear,  that  under  the  act  the  father 
would  have  been  entitled  to  inherit,  notwithstanding  the 
custom.  Here,  again,  the  custom  would  have  been 
broken  in  upon  by  the  act,  and  a  person  would  have  been 
entitled  to  inherit  who  before  was  not. 
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Suppose,  again,  that  the  father  of  Edward  Moggleton 
had  been  the  purchaser,  and  that  Edward  Muggleton  was 
his  youngest  son,  and  that  the  estate,  instead  of  being  & 
fee  simple,  had  been  an  estate  tail.  Estates  tail,  it  is  well 
known,  follow  customary  modes  of  descent  in  the  same 
manner  as  estates  in  fee.  The  purchaser,  however,  or 
donee  in  tail,  is  and  was,  both  under  the  new  law  and 
under  the  old,  the  stock  of  descent.  The  Courts  appear 
to  have  been  satisfied  that  in  lineal  descents  according 
to  the  custom  the  youngest  was  invariably  preferred.  It 
is  clear,  therefore,  that,  when  the  issue  of  Edward 
Muggleton  failed  in  1854,  the  land  would  have  descended 
to  the  plaintiff  as  youngest  son  of  the  next  youngest  son 
of  the  purchaser,  although  the  plaintiff  was  but  the  first 
cousin  twice  removed  of  the  person  last  seised. 

The  change,  however,  which  the  act  has  accomplished 
is  simply  to  assimilate  the  descent  of  estates  in  f^  to 
that  of  estates  tail.  The  purchaser  is  made  the  stock  in 
lieu  of  the  person  last  seised.  It  is  evident,  therefore* 
that  upon  the  supposition  last  put,  of  the  father  of 
Edward  Muggleton  being  the  purchaser,  although  the 
estate  was  an  estate  in  fee,  the  plaintiff  would  have  been 
entitled  as  customary  heir. 

The  step  from  this  case  to  that  which  actually  occurred 
is  very  easy.  On  failure  of  the  issue  of  the  purchaser 
(whether  after  his  decease  or  in  his  lifetime  it  matters 
not),  the  heir,  to  be  sought  is  the  heir  of  the  purchaser, 
and  not  the  heir  of  the  person  last  seised;  and  if  the 
descent  be  governed  by  any  special  custom,  then  the 
custo^lary  heir  of  the  purchaser  must  be  sought  for. 
Who,  then,  was  the  customary  heir  of  Edward  Muggle- 
ton, the  purchaser?  The  case  in  Mtiggleton  v.  Bamtti 
expressly  states,  that  the  land  descends,  if  no  issue,  to 
the  youngest  son  of  the  youngest  brother  of  the  person 
last  seised,  that  is,  of  the  stock  of  descent.  There  is  no 
magic  in  the  phrase  "last  seised."  These  words  were 
evidently  used  in  the  statement  of  the  custom  as  they 
would  have  been  used  before  the  act  in  a  statement  of 
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the  common  law.  It  would  have  been  said  that  the  land 
descends,  for  want  of  issue,  to  the  eldest  son  of  the  eldest 
brother  of  the  person  last  seised.  It  would  have  been 
taken  for  granted  that  everybody  knew  that  seisin  made 
the  stock.  The  law,  however,  is  now  altered  in  this 
respect.  The  purchaser  only  is  the  stock.  If  Edward 
Muggleton  had  died  without  leaving  issue,  the  plaintifif 
clearly  would  have  been  entitled.  His  issue  fails  after 
his  decease;  but  so  long  as  he  is  the  stock,  the  same 
person  under  the  same  custom  must  of  necessity  be  his 
heir. 

It  was  expressly  stated  in  the  case,  that  there  was  no 
formal  record  with  respect  to  descents.  This  is  important, 
as  showing  that  the  person  last  seised  was  mentioned  in 
the  statement  of  the  custom  simply  in  accordance  with 
the  ordinary  rule  of  law,  that  the  person  last  seised  was 
the  stock  of  descent  prior  to  the  act.  If,  however,  there 
had  been  such  a  formal  record,  still  Edward  Muggleton, 
the  purchaser,  died  seised.  If  he  had  not  died  seised,  it 
might  be  said,  according  to  the  strict  construction  placed 
upon  the  records  of  customary  descent,  that  the  custom 
did  not  apply,  and  that  his  heir  according  to  the  common 
law  was  entitled  (cQ.  But  in  the  present  case  the  custom 
is  expressly  stated  to  be  gathered  from  admissions  only  ; 
and  so  long  as  the  person  last  seised  was  bylaw  the  stock 
of  descent,  it  is  evident  that  a  statement  of  the  custom,  as 
applying  to  the  person  last  seised,  was  merely  a  statement 
with  reference  to  the  stock  of  descent  as  then  existing. 
The  act  alters  the  stock  of  descent,  and  so  far  alters 
the  custom.  It  substitutes  the  purchaser  for  the  person 
last  seised,  whatever  may  be  the  custom  as  to  descents. 
It  follows,  therefore,  that  the  plaintiff  in  Mtiggleton  v. 
Bamettt  being  the  customary  heir  of  the  purchaser,  was 
entitled  to  recover. 

Since  these  observations  were  written,  the  following 
remarks  have  been  made  by  Lord  St.  Leonards  on  the 
case   of    Muggleton  v.    Bamett: — ''In  the  result,   the 

(d)  Payne  v.  Barker,  0.  Bridg.  18 ;  Rider  v.  Wood,  1  K.  &  J.  644. 


606  APPENDIX. 

Exchequer  and  Exchequer  Chamber,  with  much  diversity 
of  opinion  as  to  the  extent  of  the  custom,  decided  the  case 
against  the  claimant,  who  claimed  as  heir  by  the  custom 
to  the  last  purchaser ,  which  he  was  ;  because  he  was  not 
heir  by  the  custom  to  the  person  last  seised.  And  yet  the 
act  extends  to  all  customary  tenures,  and  alters  the 
descent  in  all  such  cases  as  well  as  in  descents  by 
the  common  law,  by  substituting  the  last  purchaser 
as  the  stock  from  whom  the  descent  is  to  be  traced  for 
the  person  last  seised.  The  Court,  perhaps,  hardly 
explained  the  grounds  upon  which  they  held  the  statute 
not  to  apply  to  this  case  "(^)- 

(e)  Lord  St.  Leonards'  Essay  on  the  Beal  Property  Statutes,  p.  271 
(2nd  ed.). 
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Referred  to,  p.  222, 


The  point  in  question  is  as  follows  (a): — Suppose  a 
man  to  be  the  purchaser  of  freehold  land,  and  to  die  seised 
of  it  intestate,  leaving  two  daughters,  say  Susannah  and 
Catherine,  but  no  sons.  It  is  clear  that  the  land  will  then 
descend  to  the  two  daughters,  Susannah  and  Catherine, 
in  equal  shares  as  coparceners.  Let  us  now  suppose  that 
the  daughter  Catherine  dies  on  or  after  the  first  of 
January,  1834,  intestate,  and  without  having  disposed  of 
her  moiety  in  her  lifetime,  leaving  issue  one  son.  Under 
these  circumstances  the  question  arises,  to  whom  shall 
the  inheritance  descend  ?  The  act  to  amend  the  law  of 
inheritance  enacts,  **  that  in  every  case  descent  shall  be 
traced  from  the  purchaser.''  In  this  case  Catherine  is 
clearly  not  the  purchaser,  but  her  father ;  and  the  descent 
of  Catherine's  moiety  is  accordingly  to  be  traced  from  him. 
Who,  then,  as  to  this  moiety,  is  his  heir?  Supposing 
that,  instead  of  the  moiety  in  question,  some  other  land 
were,  after  Catherine's  decease,  to  be  given  to  the  heir  of 
her  father,  such  heir  would  clearly  be  Susannah,  the 
surviving  daughter,  as  to  one  moiety  of  the  land,  and 
the  son  of  Catherine  as  to  the  other  moiety.  It  has  been 
argued,  then,  that  the  moiety  which  belonged  to  Catherine, 
by  descent  from  her  father,  must,  on  her  decease,  descend 
to  the  heir  of  her  father,  in  the  same  manner  as  other 

(a)  The     substance     of     the  Ch.  818,  the  authority  of  which 

following  observations  appeared  decision  is  recognized  by  Lord 

in  the  *'  Jurist"  newspaper  for  St.  Leonards  in  his  Essay  on  the 

February  28,  1846.    The  point  Beal  Property  Statutes,  p.  282 

has  since  been  eiq)res8ly  decided,  (1st  ed.),  269  (2nd  ed.),  and  in 

in  accordance  with  the  opinion  Liemn  v.  Lewin^  C.  P.  21  Nov. 

for  which  the  late  author  con-  1874,    stated    in    Williams    on 

tended  in  Cooper  v.  France^  14  Seisin,  pp.  81 — 84. 
Jur.  214;  flf.  C.,  19  L.  J.,  N.  S. 
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land  would  have  done  had  she  been  dead  in  her  father's 
lifetime ;  that  is  to  say,  that  one  moiety  of  Catherine's 
moiety  will  descend  to  her  surviving  sister  Susannah,  and 
the  other  moiety  of  Catherine's  moiety  will  descend  to  her 
son.  But  the  following  reasoning  seems  to  show  that,  on 
the  decease  of  Catherine,  her  moiety  will  not  descend 
equally  between  her  surviving  sister  and  her  own  son, 
but  will  descend  entirely  to  her  son. 

In  order  to  arrive  at  our  conclusion,  it  will  be  necessary 
to  inquire,  first,  into  the  course  of  descent  of  an  estate 
tail,  under  the  circumstances  above  described,  according 
to  the  old  law ;  secondly,  into  the  course  of  descent  of  an 
estate  in  fee  simple,  according  to  the  old  law,  supposing 
the  circumstances  as  above  described,  with  this  qualifica- 
tion, that  neither  Susannah  nor  Catherine  shall  be  con- 
sidered to  have  obtained  any  actual  seisin  of  the  lands. 
And,  when  these  two  points  shall  have  been  satisfactorily 
ascertained,  we  shall  then  be  in  a  better  position  to  place 
a  correct  interpretation  on  the  act  by  which  the  old  law 
of  inheritance  has  been  endeavoured  to  be  amended. 

1.  First,  then,  as  to  the  course  of  descent  of  an  estate 
tail  according  to  the  old  law.  Let  us  suppose  lands  to 
have  been  given  to  the  purchaser  and  the  heirs  of  his 
body.  On  his  decease,  his  two  daughters,  Susannah  and 
Catherine,  are  clearly  the  heirs  of  his  body,  and  as  such 
will  accordingly  have  become  tenants  in  tail  each  of  a 
moiety.  Now  there  is  no  proposition  more  frequently 
asserted  in  the  old  books  than  this :  that  the  descent  of 
an  estate  tail  is  jper  formam  doni  to  the  heirs  of  the  body  of 
the  donee.  On  the  decease  of  one  heir  of  the  body,  the  estate 
descends  not  to  the  heir  of  such  heir,  but  to  the  heir  of  the 
body  of  the  original  donee  per  formam  doni.  Suppose, 
then,  that  Catherine  should  die,  her  moiety  would  clearly 
have  descended,  by  the  old  law,  to  the  heir  of  the  body  of 
her  father,  the  original  donee  in  tail.  Whom,  then,  under 
the  above  circumstances,  did  the  old  law  consider  to  be  the 
heir  of  his  body  qvxxid  this  moiety  ?  The  Tenures  of  Little- 
ton, as  explained  by  Lord  Coke's  Commentary,  supply  us 
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with   an   answer.      Littleton    says,    **  Also,    if  lands  or 
tenements  be  given  to  a  man  in  tail  who  hath  as  much 
land  in  fee  simple,  and   hath  issue  two  daughters,  and 
dies,   and  his  two   daughters    make   partition   between 
them,  so  as  the  land  in  fee   simple  is  allotted  to  the 
younger  daughter,  in  allowance  for  the  land  and  tene- 
ments in  tail  allotted  to  the  elder  daughter  ;   if,  after 
such  partition  made,  the  younger  daughter  alieneth  her 
land  in  fee  simple  to  another  in  fee,  and  hath  issue  a 
son  or  daughter,  and  dies,  the  issue  may  enter  into  the 
lands  in  tail,  and  hold  and  occupy  them  in  purparty  with 
her  aunt "  {b).     On   this    case    Lord  Coke   makes  the 
following  comment : — **  The  eldest  coparcener  hath,  by 
the  partition,  and  the  matter  subsequent,  barred  herself 
of  her  right  in  the  fee-simple  lands,  insomuch  as  when 
the  youngest  sister  aheneth  the  fee-simple  lands   and 
dieth,  and  her  issue  entereth  into  half  the  lands  entailed, 
yet  shall  not  the  eldest  sister  enter  into  half  of  the  lands 
in  fee    simple    upon   the  alienee  "(c).      It    is    evident, 
therefore,  that  Lord  Coke,  though  well  acquainted  with 
the  rule  that  an  estate  tail  should  descend  per  formam 
doni,   yet  never  for  a  moment  supposed  that  on  the 
decease   of    the  younger  daughter,    her    moiety  would 
descend  half  to  her  sister,  and  half  to  her  issue ;  for  he 
presumes,  of  course,  that  the  issue  would  enter  into  half 
the  lands  entailed,  that  is,  into  the  whole  of  the  moiety 
of   the  lands    which   had    originally  belonged    to  their 
mother.     After  the  decease  of  the  younger  sister,  the 
heirs  of  the  body  of  her  father  were  no  doubt  the  elder 
sister  and  the  issue  of  the  younger ;  but,  as  to  the  moiety 
which  had  belonged  to  the  younger  sister,  this  as  clearly 
was  not  the  case;    the  heir  of  the  body  of  the  father 
to  inherit  this  moiety  was  exclusively  the  issue  of  such 
yoimger  daughter,  who  were  entitled  to  the  whole  of  it 
in  the  place  of  their  parent.     This  incidental  allusion  of 
Lord  Coke  is  as  strong,  if  not  stronger,  than  a  direct 
assertion  by  him  of  the  doctrine:  for  it  seems  to  show 
that  a  doubt  on  the  subject  never  entered  into  his  mind. 

(h)  Litt.  sect.  260.  (c)  Co.  Litt.  172  b. 

VV.R.P.  R  R 
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At  the  end  of  the  section  of  Littleton,  to  which  we 
have  referred,  it  is  stated  that  the  contrary  is  holden,  M., 
10  Hen.  VI. ;  scil,  that  the  heir  may  not  enter  upon  the 
parcener  who  hath  the  entailed  land,  but  is  put  to  a 
formedon.  On  this  Lord  Coke  remarks  (^),  that  it  is  no 
part  of  Littleton  and  is  contrary  to  law ;  and  that  the 
case  is  not  truly  vouched,  for  it  is  not  in  10  Hen.  VI., 
but  in  20  Hen.  VI.,  and  yet  there  is  but  the  opinion  of 
Newton,  obiter,  by  the  way.  On  referring  to  the  case  in 
the  Year  Books,  it  appears  that  Yelverton  contended, 
that  if  the  sister,  who  had  the  fee  simple,  aliened,  and 
had  issue,  and  died,  the  issue  would  be  barred  from  the 
land  entailed  by  the  partition,  which  would  be  a  mischief. 
To  this  Newton  replied,  **No,  sir;  but  he  shall  have 
formedon,  and  shall  recover  the  }ialf**{e).  Newton, 
therefore,  though  wrong  in  supposing  that  a  formedon 
was  necessary,  thought  equally  with  Lord  Coke,  that  a 
moiety  of  the  land  was  the  share  to  be  recovered.  This 
appears  to  be  the  Newton  whom  Littleton  calls  (/)  **  my 
master.  Sir  Bichard  Newton,  late  Chief  Justice  of  the 
Common  Pleas." 

There  is  another  section  in  Littleton,  which,  though 
not  conclusive,  yet  strongly  tends  in  the  same  direction ; 
namely,  section  255,  where  it  is  said,  that,  if  the  tene- 
ments whereof  two  parceners  make  partition  **  be  to  them 
in  fee  tail,  and  the  part  of  the  one  is  better  in  yearly 
value  than  the  part  of  the  other,  albeit  they  be  concluded 
during  their  lives  to  defeat  the  partition,  yet,  if  the 
parcener  who  hath  the  lesser  part  in  value  hath  issue 
and  die,  the  issue  may  disagree  to  the  partition,  and 
enter  and  occupy  in  common  the  other  part  which  was 
allotted  to  her  aunt,  and  so  the  other  may  enter  and 
occupy  in  common  the  other  part  allotted  to  her  sister, 
&c.,  as  if  no  partition  had  been  made."  Had  the  law 
been  that,  on  the  decease  of  one  sister,  her  issue  were 
entitled  only  to  an  undivided  fourth  part,  it  seems  strange 
that  Littleton  should  not  have  stated  that  they   might 

(d)  Co.  Litt.  173  a.  (f)  Sect.  729. 

(e)  Year  Book,  20  Hen.  VI.  14  a. 
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enter  into  a  fourth  only,  and  that  the  other  sister  might 
occupy  the  remaining  three-fourths. 

In  addition  to  these  authorities,  there  is  a  modem 
case,  which,  when  attentively  considered,  is  an  authority 
on  the  same  side ;  namely.  Doe  d.  Gregory  and  Geere  v. 
Whichelo  (g).  This  case,  so  far  as  it  relates  to  the  point  in 
question,  was  as  follows : — Richard  Lemmon  was  tenant 
in  tail  of  certain  premises,  and  died,  leaving  issue  hy  his 
first  wife  one  son,  Bichard,  and  a  daughter,  Martha ;  and 
by  his  second  wife  three  daughters,  Anne,  Ehzabeth,  and 
Grace.  Eichard  Lemmon,  the  son,  as  heir  of  the  body 
of  his  father,  was  clearly  tenant  in  tail  of  the  whole 
premises  during  his  Hfe.  He  died,  however,  without 
issue,  leaving  his  sister  Martha  of  the  whole  blood,  and 
his  three  sisters  of  the  half  blood,  him  surviving.  Martha 
then  intermarried  with  John  Whichelo,  and  afterwards 
died,  leaving  John  Whichelo,  the  defendant,  her  eldest 
son  and  heir  of  her  body.  John  Whichelo,  the  defendant, 
then  entered  into  the  whole  of  the  premises,  under  the 
impression  that  as  he  was  heir  to  Bichard  Lemmon,  the 
son,  he  was  entitled  to  the  whole.  In  this,  however,  he 
was  clearly  mistaken ;  for  the  descent  of  an  estate  tail  is, 
as  we  have  said,  traced  from  the  purchaser,  or  first  donee 
in  tail,  per  formam  donL  The  heirs  of  the  purchaser, 
Bichard  Lemmon,  the  father,  were  clearly  his  four 
daughters,  or  their  issue;  for  the  daughters  by  the 
second  wife,  though  of  the  half  blood  to  their  brother 
by  the  former  wife,  were,  equally  with  their  half  sister 
Martha,  of  the  whole  blood  to  their  common  father. 
The  only  question  then  is,  in  what  shares  the  daughters 
or  their  issue  became  entitled.  At  the  time  of  the  eject- 
ment all  the  daughters  were  dead.  Elizabeth  was  dead, 
without  issue;  whereupon  her  one  equal  fourth  part 
devolved,  without  dispute,  on  her  three  sisters,  Martha, 
Anne,  and  Grace:  each  of  these,  therefore,  became 
entitled  to  one  equal  third  part.  Martha,  as  we  have 
seen,  died,  leaving  John  Whichelo,  the  defendant,  her 
eldest  son   and  heir  of  her  body.     Anne   died,  leaving 

(g)  8  T.  B.  211. 
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James  Gregory,  one  of  the  lessors  of  the  plaintifT,  her 
grandson  and  heir  of  her  body ;  and  Grace  died,  leaving 
Diones  Geere,  the  other  lessor  of  the  plaintiff,  her  only 
son  and  heir  of  her  body.  Under  these  circumstances, 
an  action  of  ejectment  was  brought  by  James  Gregory 
and  Diones  Geere;  and  on  a  case  reserved  for  the 
opinion  of  the  Court,  a  verdict  was  directed  to  be 
entered  for  the  plaintiff  /or  two-thirds.  Neither  the 
counsel  engaged  in  the  cause,  nor  the  Court,  seem  for 
a  moment  to  have  imagined  that  James  Gregory  and 
Diones  Geere  could  have  been  entitled  to  any  other 
shares.  It  is  evident,  therefore,  that  the  Court  supposed 
that,  on  the  decease  of  Martha,  the  heir  of  the  body 
of  the  purchaser,  as  to  her  share,  was  her  son,  John 
Whichelo,  the  defendant;  that  on  the  decease  of  Anne, 
the  heir  of  the  body  of  the  purchaser,  as  to  her  share, 
was  James  Gregory,  her  grandson;  and  that,  on  the 
decease  of  Grace,  the  heir  of  the  body  of  the  purchaser, 
as  to  her  share,  wa?  her  son,  Diones  Geere.  On  no 
other  supposition  can  the  judgment  be  accounted  for, 
which  awarded  one-third  of  the  whole  to  the  defendant, 
John  Whichelo,  one  other  third  to  James  Gregory,  and 
the  remaining  third  to  Diones  Geere.  For  let  us  suppose 
that,  on  the  decease  of  each  coparcener,  her  one-third 
was  divided  equally  amongst  the  then  existing  heirs  of 
the  body  of  the  purchaser;  and  the  result  will  be,  that 
the  parties,  instead  of  each  being  entitled  to  one-third, 
would  have  been  entitled  in  fractional  shares  of  a  most 
complicated  kind;  unless  we  presume,  which  is  next  to 
impossible,  that  all  the  three  daughters  died  at  one  and 
the  same  moment.  It  is  not  stated,  in  the  report  of  the 
case,  in  what  order  the  decease  of  the  daughters  took 
place;  but  according  to  the  principle  suggested  it  will 
appear,  on  working  out  the  fractions,  that  the  heir  of  the 
one  who  died  first  would  have  been  entitled  to  the  largest 
share,  and  the  heir  of  the  one  who  died  last  would  have 
been  entitled  to  the  smallest.  Thus,  let  us  suppose  that 
Martha  died  first,  then  Anne,  and  then  Grace.  On  the 
decease  of  Martha,  according  to  the  principle  suggested, 
her  son,  John  Whichelo,  would  have  taken  only  one-third 
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of  her  share,  or  one-ninth  of  the  whole,  and  Anne  and 
Grace,  the  surviving  sisters,  would  each  also  have  taken 
one-third  of  the  share  of  Martha,  in  addition  to  their  own 
one  third  of  the  whole.  The  shares  would  then  have  stood 
thus :  John  Whichelo  i,  Anne  i  +  i,  Grace  i  +  i-  Anne 
now  dies.  Her  share,  according  to  the  same  principle, 
would  be  equally  divisible  amongst  her  own  issue,  James 
Gregory,  and  the  heirs  of  the  body  of  the  purchaser, 
namely,  John  Whichelo  and  Grace.  The  shares  would 
then  stand  thus :  John  Whichelo  i  +  i  (i  +  i) ;  namely, 
his  own  share  and  one-third  of  Anne's  shares  =  ^: 
James  Gregory,  i(i  +  I)  =  ^.V  ^  Grace,  i  +  i  -fKi  +  i); 
namely,  her  own  share  and  one-third  of  Anne's 
shares,  =  ^f.  Lastly,  Grace  dies,  and  her  share, 
according  to  the  same  principle,  would  be  equally 
divisible  between  her  own  issue,  Diones  Geere,  and 
John  Whichelo  and  James  Gregory,  the  other  co-heirs  of 
the  body  of  the  purchaser.  The  shares  would  then  have 
stood  thus :  John  Whichelo,  tt  +  (i  ^  if)  J  namely,  his 
own  share  and  one-third  of  Grace's  share,  =  f^  of  the 
entirety  of  the  land:  James  Gregory,  tt  +  (i  ><  if)* 
namely,  his  own  share  and  one-third  of  Grace's  share,  =  f  f ; 
Diones  Geere,  i  X  if  =  ff .  On  the  principle,  therefore, 
of  the  descent  of  the  share  of  each  coparcener  amongst 
the  co-heirs  of  the  body  of  the  purchaser  for  the  time 
being,  the  heir  of  the  body  of  the  one  who  died  first 
would  have  been  entitled  to  thirty-seven  eighty-first  parts 
of  the  whole  premises ;  the  heir  of  the  body  of  the  one 
who  died  next  would  have  been  entitled  to  twenty-eight 
eighty-first  parts;  and  the  heir  of  the  body  of  the  one 
who  died  last  would  have  been  entitled  only  to  sixteen 
eighty-first  parts.  By  the  judgment  of  the  Court, 
however,  the  lessors  of  the  plaintiff  were  entitled  each  to 
one  equal  third  part;  thus  showing  that,  although  the 
descent  of  an  estate  tail  under  the  old  law  was  always 
traced  from  the  purchaser  (otherwise  John  Whichelo 
would  have  been  entitled  to  the  whole),  yet  this  rule  was 
qualified  by  another  of  equal  force,  namely,  that  all  the 
Hneal  descendants  of  any  person  deceased  should  represent 
their  ancestors ;  that  is,  should  stand  in  the  same  place. 
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and  take  the  same  share,  as  the  ancestor  would  have 
done  if  living. 

2.  Let  us  now  inquire  into  the  course  of  descent  of 
an  estate  in  fee  simple,  according  to  the  old  law,  in  case 
the  purchaser  should  have  died,  leaving  two  daughters, 
Susannah  and  Catherine,  neither  of  whom  should  have 
obtained  any  actual  seisin  of  the  lands,  and  that  one  of 
them  (say  Catherine)  should  afterwards  have  died,  leaving 
issue  one  son.  In  this  case,  it  is  admitted  on  all  sides, 
that  the  share  of  Catherine  would  have  descended  to  the 
heir  of  the  purchaser,  and  not  to  her  own  heir,  in  the 
character  of  heir  to  her ;  for  the  maxim  was  seisina  facit 
stipitem.  Had  either  of  the  daughters  obtained  actual 
seisin,  her  seisin  would  have  been  in  law  the  actual  seisin 
of  the  sister  also;  and  on  the  decease  of  either  of  them 
her  share  would  have  descended,  not  to  the  heir  of  her 
father,  but  to  her  own  heir,  the  seisin  acquired  having 
made  her  the  stock  of  descent.  In  such  a  case,  therefore, 
the  title  of  the  son  of  Catherine  to  the  whole  of  his 
mother's  moiety  would  have  been  indisputable ;  for,  while 
he  was  Hving  no  one  else  could  possibly  have  been  her 
heir.  The  supposition,  however,  on  which  we  are  now 
to  proceed  is,  that  neither  of  the  daughters  ever  obtained 
any  actual  seisin;  and  the  question  to  be  solved  is,  to 
whom,  on  the  death  of  Catherine,  did  her  share  descend  ; 
whether  equally  between  her  sister  and  her  son,  as  being 
together  heir  to  the  purchaser,  or  whether  solely  to  the 
son,  as  being  heir  to  the  purchaser  quoad  his  mother's 
share.  In  the  late  Mr.  Sweet's  valuable  edition  of 
Messrs.  Jarman  and  Bythewood's  Conveyancing  (/i),  it  is 
stated  to  be  "  apprehended  that  the  share  of  the  deceased 
sister  would  have  descended  in  the  same  manner  as  by 
the  recent  statute  it  will  now  descend  in  every  instance/' 
which  manner  of  descent  is  explained  to  be  one-half  of 
the  share,  or  a  quarter  of  the  whole  only,  to  the  son,  and 
the  remaining  half  of  the  share  to  the  surviving  sister, 

(h)  Vol.  i.  p.  189.  This  point  opinion  in  Pateraon  v.  JtftUs, 
has,  however,  since  been  decided  v  .-C.  K.  Bruce,  15  Jar.  1 ;  iS.  C, 
in  accordance  with  the  author's      19  L.  J.,  N.  S.,  Gh.  810. 
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thus  giving  her  three-quarters  of  the  whole.   This  doctrine, 
however,  the  writer  submits,  is  erroneous;   and  in  proof 
of  such  error  it  might  be  sufficient  simply  to  call  to  mind 
the  fact  that  the  law  of  England  had  but  one  rule  for 
the  discovery  of  the  heir.     The  heirs  of  a  purchaser  were, 
first  the  heirs  of  his  body,  and  then  his  collateral  heirs ; 
and  an  estate  tail  was  merely  an  estate  restricted  in  its 
descent  to  lineal  heirs.     If,  therefore,  the  heir  of  a  person 
had  been  discovered  for  the  purpose  of  the  descent  of  an 
estate  tail,  it  is  obvious  that  the  same  individual  would 
also  be  heir  of  the  same  person  for  the  purpose  of  the 
descent  of  an  estate  in  fee  simple.     No  distinction  between 
the  two  is  ever  mentioned  by  Lord  Coke,  or  any  of  the 
old  authorities.     Now,  we  have  seen  that  the  heir  of  the 
purchaser,  under  the  circumstances  above  mentioned,  for 
the  purpose  of  inheriting  an  estate  tail,  was  the  son  of 
the  deceased  daughter  solely,  quoad  the  share  which  stich 
daughter  had  held ;  and  it  would  accordingly  appear  that 
the  heir  of  the  purchaser,  to  inherit  an  estate  in  fee 
simple,  was  also  the  son  of  the  deceased  daughter  quoad 
her   share.     That   this   was   in   fact   the   case   appears 
incidentally  from  a  passage  in  the  Year  Book  (^),  where  it 
is  stated,  that  ''  If  there  be  two  coparceners  of  a  reversion, 
and  their  tenant  for  a  term  of  life  commits  waste,  and 
then  one  of  the  parceners  has  issue  and  dies,  and  the 
tenant  for  term  of  life  commits  another  waste,  and  the 
aunt  and  niece  bring  a  writ  of  waste  jointly,  for  they 
cannot  sever,  and  the  writ  of  waste  is  general,  still  their 
recovery  shall  be  special;    for  the  aunt  shall  recover 
treble  damages  for  the  waste  done,  as  well  in  the  life  of 
her  parcener  as  afterwards,  and  the  niece  shall  only  recover 
damages  for  the  waste  done  after  the  death  of  her  mother, 
and  the  place  wasted  they  shall  recover  jointly.     And  the 
same  law  is,  if  a  man  has  issue  two  daughters  and  dies 
seised  of  certain  land,  and  a  stranger  abates,  and  after- 
wards one  of  the  daughters  has  issue  two  daughters  and 
dies,  and  the  aunt  and  the  two  daughters  bring  assize  of 
mort  d'ancestor;  here,  if  the  aunt  recover  the  moiety  of 

(i)  85  Hen.  VI.  28. 


616  APPENDIX. 

the  land  and  damsvges  from  the  death  of  the  ancestor, 
and  the  nieces  recover  each  one  of  them  the  moiety  of  the 
moiety  of  the  land,  and  damages  from  the  death  of  their 
mother,  still  the  writ  is  general."  Here  we  have  all  the 
circumstances  required ;  the  father  dies  seised,  leaving 
two  daughters,  neither  of  whom  obtains  any  actual  seisin 
of  the  land ;  for  a  stranger  abates, — that  is,  gets  possession 
before  them.  One  of  the  daughters  then  dies»  without 
having  had  possession,  and  her  share  devolves  entirely 
on  her  issue,  not  as  heirs  to  her,  for  she  never  was  seised, 
but  as  heirs  to  her  father  qtvoad  her  share.  The  surviving 
sister  is  entitled  only  to  her  original  moiety,  and  the  two 
daughters  of  her  deceased  sister  take  their  mother's  moiety 
equally  between  them. 

There  is  another  incidental  reference  to  the  same 
subject  in  Lord  Coke's  Commentary  upon  Littleton  (/f) : 
''If  a  man  hath  issue  two  daughters,  and  is  disseised,  and 
the  daughters  have  issue  and  die,  the  issues  shall  join  in  a 
praBcipe,  because  one  right  descends  from  the  ancestor, 
and  it  m^aheth  no  difference  whether  the  common 
ancestor,  being  out  of  possession,  died  before  the  daughters 
or  after ^  for  that,  in  both  cases,  they  must  make  them- 
selves heirs  to  the  grandfather  which  was  last  seised,  and 
when  the  issues  have  recovered,  they  are  coparceners, 
and  one  prsBcipe  shall  he  against  them."  <'It  maketh 
no  difference,"  says  Lord  Coke,  **  whether  the  common 
ancestor,  being  out  of  possession,  died  before  the 
daughters  or  after."  Lord  Coke  is  certainly  not  here 
speaking  of  the  shares  which  the  issue  would  take;  but 
had  any  difference  in  the  quantity  of  their  shares  been 
made  by  the  circumstance  of  the  daughters  surviving 
their  father,  it  seems  strange  that  so  accurate  a  writer  as 
Lord  Coke  should  not  ** herein"  have  ** noted  a  diversit}^" 
The  descent  is  traced  to  the  issue  of  the  daughters  not 
from  the  daughters,  but  from  their  father,  the  common 
grandfather  of  the  issue.  On  the  decease  of  one  daughter, 
therefore,  on  the  theory  against  which  we  are  contending, 
the  right  to  her  share  should  have  devolved,  one-half  on 

(^)  Go.  Litt.  164  a. 
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her  own  issue,  and  the  other  half  on  her  surviving  sister; 
and,  on  the  decease  of  such  surviving  sister,  her  three- 
quarters  should,  by  the  same  rule,  have  been  divided,  one- 
half  to  her  own  issue,  and  the  other  half  to  the  issue  of 
her  deceased  sister;  whereas  it  is  admitted,  that  had  the 
daughters  both  died  in  their  father's  lifetime,  their  issue 
would  have  inherited  in  equal  shares.  Lord  Coke, 
however,  remarks  no  difference  whether  the  father  died 
before  or  after  his  daughters.  Surely,  then,  he  never 
could  have  imagined  that  so  great  an  equality  in  the 
shares  could  have  been  produced  by  so  mere  an  accident. 
It  should  be  remembered  that  the  rule  of  representation 
for  which  we  are  contending  is  the  rule  suggested  by 
natural  justice,  and  might  well  have  been  passed  over 
without  express  notice;  but  had  the  opposite  rule 
prevailed,  the  inequality  and  injustice  of  its  operation 
could  scarcely  have  failed  to  ehcit  some  remark.  This 
circumstance  may,  perhaps,  tend  to  explain  the  fact  that 
the  writer  has  been  unable,  after  a  lengthened  search,  to 
find  any  authority  expressly  du'ected  to  the  point;  and 
yet,  when  we  consider  that  in  ancient  times  the  title  by 
descent  was  the  most  usual  one  (testamentary  aUenation 
not  having  been  permitted),  we  cannot  doubt  but  that  the 
point  in  question  must  very  frequently  have  occurred. 
In  what  manner,  then,  can  we  account  for  the  silence 
of  our  ancient  writers  on  this  subject,  but  on  the  sup- 
position, which  is  confirmed  by  every  incidental  notice, 
that,  in  tracing  descent  from  a  purchaser,  the  issue  of  a 
deceased  daughter  took  the  entire  share  of  their  parent, 
whether  such  daughter  should  have  died  in  the  lifetime 
of  the  purchaser  or  after  his  decease. 

Having  now  ascertained  the  course  of  descent  among 
coparceners  under  the  old  law,  whenever  descent  was 
traced  from  a  purchaser,  we  are  in  a  better  situation  to 
place  a  construction  on  that  clause  of  the  Act  to  amend 
the  law  of  inheritance  which  enacts,  **that  in  every  case 
descent  shall  be  traced  from  the  purchaser  "(Z).  What 
was   the  nature  of  the   alteration  which   this   Act  was 

(0  Stat.  8  &  4  Will.  IV.  c.  106,  8.  2. 
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intended  to  effect?  Was  it  intended  to  introduce  a  course 
of  descent  amongst  coparceners  hitherto  unknown  to  the 
law,  and  tending  to  the  most  intricate  and  ahsurd  sub- 
division of  their  shares?  or  did  the  Act  intend  merely  to 
say  that  a  descent  from  the  purchaser,  which  had 
hitherto  occurred  only  in  the  case  of  an  estate  tail,  and 
in  the  case  where  the  heir  to  a  fee  simple  died  without 
obtaining  actual  seisin,  should  now  apply  to  every  case? 
In  other  words,  has  the  Act  aboHshed  the  rule  that,  in 
tracing  the  descent  from  the  purchaser,  the  issue  of 
deceased  heirs  shall  stand  quoad  their  entire  shares  in  the 
place  of  their  parents?  We  have  seen  that  previously  to 
the  Act,  the  rule  that  descent  should  be  traced  from  the 
purchaser,  whenever  it  appHed,  was  guided  and  governed 
by  another  rule,  that  the  issue  of  every  deceased  person 
should,  qi44)ad  the  entire  share  of  such  person,  stand  in 
his  or  her  place.  Why,  then,  should  not  the  same  rule  of 
representation  govern  descent,  now  that  the  rule  tracing 
descent  from  the  purchaser  has  become  appUcable  to 
every  case?  Had  any  modification  been  intended  to  be 
made  of  so  important  a  rule  for  tracing  descent  from  a 
purchaser,  as  the  rule  that  the  issue,  and  the  issue  alone, 
represent  their  ancestor,  surely  the  Act  would  not  have 
been  silent  on  the  subject.  A  rule  of  law  clearly  continues 
in  force  until  it  be  repealed.  No  repeal  has  taken  place 
of  the  rule  that,  in  tracing  descent  from  a  purchaser,  the 
issue  shall  always  stand  in  the  place  of  their  ancestor. 
It  is  submitted,  therefore,  that  this  rule  is  now  in  full 
operation;  and  that,  although  in  every  case  descent  is 
now  traced  from  the  purchaser,  yet  the  tracing  of  such 
descent  is  still  governed  by  the  rules  to  which  the  tracing 
of  descent  from  purchasers  was  in  former  times  invariably 
subject.  If  this  be  so,  it  is  clear,  then,  that,  under  the 
circumstances  stated  at  the  commencement  of  this  paper, 
the  share  of  Catherine  will  descend  entirely  to  her  own 
issue,  as  heir  to  the  purchaser  quoad  her  share,  and  will 
not  be  divided  between  such  issue  and  the  surviving 
sister. 

It  is  said,  indeed,  that  by  giving  to  the  issue  one-half 
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of  the  share  which  belonged  to  their  mother,  the  rule  is 
satisfied  which  requires  that  the  issue  of  a  person  deceased 
shall,  in  all  cases,  represent  their  ancestor;  for  it  is 
argued  that  the  issue  still  take  one-fourth  by  representa- 
tion, notwithstanding  that  the  other  fourth  goes  to  the 
surviving  sister,  who  constitutes,  together  with  such 
issue,  one  heir  to  their  common  ancestor.  This,  however, 
is  a  fallacy ;  the  rule  is,  "  that  the  lineal  descendants  in 
infinitum  of  any  person  deceased  shall  represent  their 
ancestor,  that  is,  shall  stand  in  the  same  place  as  the 
person  himself  would  have  done  had  he  been  hving  "  (m). 
Now,  in  what  place  would  the  deceased  daughter  have 
stood  had  she  been  living  ?  Would  she  have  been  heir  to 
one-fourth  only,  or  would  she  not  rather  have  been  heir 
to  the  entire  moiety  ?  Clearly  to  the  entire  moiety,  for 
had  she  been  Hving,  no  descent  of  her  moiety  would 
have  taken  place ;  if,  then,  her  issue  are  to  stand  in  the 
place  which  she  would  have  occupied  if  living,  they 
cannot  so  represent  her  unless  they  take  the  whole  of  her 
share. 

But  it  is  said,  again,  that  the  surviving  daughter  may 
have  aliened  her  share ;  and  how  can  the  descent  of  her 
deceased  sister's  share  be  said  to  be  traced  from  the 
purchaser,  if  the  survivor,  who  constitutes  a  part  of  the 
purchaser's  heir,  is  to  take  nothing?  The  descent  of  the 
whole,  it  is  argued,  cannot  be  considered  as  traced  over 
again  on  the  decease  of  any  daughter,  because  the  other 
daughter's  moiety  may,  by  that  time,  have  got  into  the 
hands  of  a  perfect  stranger.  The  proper  reply  to  this 
objection  seems  to  be,  that  the  laws  of  descent  were  prior 
in  date  to  the  Hberty  of  alienation.  In  ancient  times, 
when  the  rules  of  descent  were  settled,  the  objection 
could  scarcely  have  occurred.  Estates  tail  were  kept  from 
ahenation  by  virtue  of  the  statute  De  Bonis  for  about  200 
years  subsequent  to  its  passing.  Eights  of  entry  and 
action  were  also  inahenable  for  a  very  much  longer 
period.  Beversions  expectant  on  estates  of  freehold,  in 
the  descent  of  which  the  same  rule  of  tracing  from  the 

(m)  2  Black.  Comm.  216. 
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purchaser  occurred,  could  alone  have  afforded  an  instance 
of  alienation  by  the  heir;  and  the  sale  of  reversions 
appears  to  have  been  by  no  means  frequent  in  early 
times.  In  addition  to  other  reasons,  the  attornment  then 
required  from  the  particular  tenant  on  every  alienation  of 
a  reversion  operated  as  a  check  on  such  transactions.  It 
may,  therefore,  be  safely  asserted  as  a  general  proposition, 
that  on  the  decease  of  any  coparcener,  the  descent  of 
whose  share  was  to  be  traced  from  the  purchaser,  the 
shares  of  the  other  coparceners  had  not  been  aliened; 
and  to  have  given  them  any  part  of  their  deceased  sister's 
share,  to  the  prejudice  of  her  own  issue,  would  have  been 
obviously  unfair,  and  contrary  to  the  natural  meaning  of 
the  rule,  that  ''every  daughter  hath  a  several  stock  or 
root"(n).  If,  as  we  have  seen,  the  rule  remained  the 
same  with  regard  to  estates  tail,  notwithstanding  the 
introduction  of  the  right  of  alienation  (o),  surely  it  ought 
still  to  continue  unimpaired,  now  that  it  has  become 
apphcable  to  estates  in  fee,  which  enjoy  a  still  more 
perfect  liberty.  Bules  of  law  which  have  their  foundation 
in  natural  justice,  should  ever  be  upheld,  notwithstanding 
they  may  have  become  applicable  to  cases  not  specifically 
contemplated  at  the  time  of  their  creation. 

(n)  Co.  Litt.  164  b. 

(o)  Doe  V.  Whichelo,  8  T.  R.  211 ;  ante,  p.  611. 
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On  the  decease  of  a  woman  entitled  by  descent  to  an 
estate  in  fee  simple,  is  her  husband,  having  had  issue  by 
her,  entitled,  according  to  the  present  law,  to  an  estate  for 
life,  by  the  curtesy  of  England,  in  the  whole  or  any  part 
of  her  share? (a). 

In  order  to  answer  this  question  satisfactorily,  it  will 
be  necessary,  j&rst,  to  examine  into  the  principles  of  the 
ancient  law,  and  then  to  apply  those  principles,  when 
ascertained,  to  the  law  as  at  present  existing.  Unfortu- 
nately the  authorities  whence  the  principles  of  the  old  law 
ought  to  be  derived  do  not  appear  to  be  quite  consistent 
with  one  another;  and  the  consequence  is,  that  some 
uncertainty  seems  unavoidably  to  hang  over  the  question 
above  propounded.  Let  us,  however,  weigh  carefully  the 
opposing  authorities,  and  endeavour  to  ascertain  on  which 
side  the  scale  preponderates. 

Littleton,  **  not  the  name  of  the  author  only,  but  of  the 
law  itself,"  thus  defines  curtesy  :  **  Tenant  by  the  curtesie 
of  England  is  where  a  man  taketh  a  wife  seised  in  fee 
simple  or  in  fee  tail  general,  or  seised  as  heir  in  tail 
especial,  and  hath  issue  by  the  same  wife,  male  or  female, 
bom  alive,  albeit  the  issue  after  dieth  or  liveth,  yet  if  the 
wife  dies,  the  husband  shall  hold  the  land  during  his  life 
by  the  law  of  England.  And  he  is  called  tenant  by  the 
curtesie  of  England,  because  this  is  used  in  no  other 
realme,  but  in  England  only  "(6).     And,  in  a  subsequent 

(a)  The  substance  of  the  fol-      March  14, 1846. 
lowing    observations     appeared  (6)  Litt.  s.  35. 

in  the  *' Jurist"  newspaper  for 
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section,  he  adds,  "  Memorandum,  that  in  every  case  where 
a  man  taketh  a  wife  seised  of  such  an  estate  of  tenements, 
&c.,  as  the  issue  which  he  hath  by  his  wife  may  by  pos- 
sibihty  inherit  the  same  tenements  of  such  an  estate  as 
the  wife  hath,  as  heir  to  the  wife  ;  in  this  case,  after  the 
decease  of  the  wife,  he  shall  have  the  same  tenements  by 
the  curtesie  of  England,  hut  otherwise  noV\c).  **  Memo- 
randum," says  Lord  Coke,  in  his  Commentary  (<f),  "  this 
word  doth  ever  betoken  some  excellent  point  of  learning." 
Again,  **  As  heir  to  the  wife.  This  doth  imply  a  secret  of 
law ;  for,  except  the  wife  be  actually  seised,  the  heir  shall 
not  (as  hath  been  said)  make  himself  heir  to  the  wife ; 
and  this  is  the  reason^  that  a  man  shall  not  be  tenant  by 
the  curtesie  of  a  seisin  in  law."  Here,  we  find  it  asserted 
by  Littleton,  that  the  husband  shall  not  be  tenant  by  the 
curtesy,  unless  he  has  had  issue  by  his  wife  capable  of 
inheriting  the  land  as  her  heir  ;  and  this  is  explained  by 
Lord  Coke  to  be  such  issue  as  would  have  traced  their 
descent  from  the  wife,  as  the  stock  of  descent,  according 
to  the  maxim,  **  Seisinafacit  stipitem."  Unless  an  actual 
seisin  had  been  obtained  by  the  wife,  she  could  not  have 
been  the  stock  of  descent ;  for  the  descent  of  a  fee  simple 
was  traced  from  the  person  last  actually  seised ;  *<  and, 
this  is  the  reason/*  says  Lord  Coke,  *'  that  a  man  shall 
not  be  tenant  by  the  curtesy  of  a  mere  seisin  in  law." 
The  same  rule,  with  the  same  reason  for  it,  will  also  be 
found  in  Paine* s  case{e),  where  it  is  said,  "And  when 
Littleton  saith,  as  heir  to  the  wife,  these  words  are  very 
material ;  for  that  is  the  true  reason  that  a  man  shall  not 
be  tenant  by  the  curtesy  of  a  seisin  in  law ;  for,  in  such 
case,  the  issue  ought  to  make  himself  heir  to  him  who 
was  last  actually  seised."  The  same  doctrine  again 
appears  in  Blackstone  (/).  '*  And  this  seems  to  be  the 
principal  reason  why  the  husband  cannot  be  tenant  by 
the  curtesy  of  any  lands  of  which  the  wife  was  not 
actually  seised ;  because,  in  order  to  entitle  himself  to 
such  estate  he  must  have  begotten  issue  that  may  be  heir 
to  the  wife ;  but  no  one,  by  the  standing  rule  of  law,  can 

(c)  Litt.  8.  52.  (e)  8  Bep.  86  a. 

(d)  Co.  Litt.  40  a.  (/)  2  Black.  Comm.  128. 
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be  heir  to  the  ancestor  of  any  land,  whereof  the  ancestor 
was  not  actually  seised ;  and,  therefore,  as  the  husband  had 
never  begotten  any  issue  that  can  be  heir  to  those  lands, 
he  shall  not  be  tenant  of  them  by  the  curtesy.  And 
hence,"  continues  Blackstone  in  his  usual  laudatory 
strain,  "we  may  observe,  with  how  much  nicety  and 
consideration  the  old  rules  of  law  were  framed,  and  how 
closely  they  are  connected  and  interwoven  together,  sup- 
porting, illustrating  and  demonstrating  one  another." 
Here  we  have,  indeed,  a  formidable  array  of  authorities, 
all  to  the  point,  that,  in  order  to  entitle  the  husband  to 
his  curtesy,  his  wife  must  have  been  the  stock  from  whom 
descent  should  have  been  traced  to  her  issue ;  for  the 
principal  and  true  reason  that  there  could  not  be  any 
curtesy  of  a  seisin  in  law  is  stated  to  be,  that  the  issue 
could  not,  in  such  a  case,  make  himself  heir  to  the  wife, 
because  his  descent  was  then  required  to  be  traced  from 
the  person  last  actually  seised. 

Let  us,  then,  endeavour  to  apply  this  principle  to  the 
present  law.  The  act  for  the  amendment  of  the  law  of 
inheritance  (gf)  enacts  (^),  that  in  every  case,  descent  shall 
be  traced  from  the  purchaser.  On  the  decease  of  a 
woman  entitled  by  descent,  the  descent  of  her  share  is, 
therefore,  to  be  now  traced,  not  from  herself,  but  from 
her  ancestor,  the  purchaser  from  whom  she  inherited. 
With  respect  to  the  persons  to  become  entitled,  as  heir 
to  the  purchaEser  on  this  descent,  if  the  woman  be  a  co- 
parcener, the  question  arises,  which  has  already  been 
discussed  (i),  whether  the  surviving  sister  equally  with 
the  issue  of  the  deceased,  or  whether  such  issue  solely, 
are  now  entitled  to  inherit  ?  And  the  conclusion  at  which 
we  arrived  was,  that  the  issue  solely  succeeded  to  their 
mother's  share.  But,  whether  this  be  so  or  not,  nothing 
is  clearer  than  that,  on  the  decease  of  a  woman  entitled 
by  descent,  the  persons  who  next  inherit  take  as  heir  to 
the  purchaser,  and  not  to  her;  for,  from  the  purchaser 
alone  can  descent  now  be  traced ;  and  the  mere  circum- 

)r)  3  &  4  WiU.  IV.  c.  106.  (i)  Appendix  (C),  ante,  p.  607. 

k)  Sect.  2. 
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stance  of  having  obtained  an  actual  seisin  does  not  now 
make  the  heir  the  stock  of  descent.  How,  then,  can  her 
husband  be  entitled  to  hold  her  lands  as  tenant  by  the 
curtesy  ?  If  tenancy  by  the  curtesy  was  allowed  of  those 
lands  only  of  which  the  wife  had  obtained  actual  seisin, 
because  it  was  a  necessary  condition  of  curtesy  that  the 
wife  should  be  the  stock  of  descent,  and  because  an  actual 
seisin  alone  made  the  wife  the  stock  of  descent,  how  can 
the  husband  obtain  his  curtesy  in  any  case  where  the 
stock  of  descent  is  confessedly  not  the  wife,  but  the  wife's 
ancestor  ?  Amongst  all  the  recent  alterations  of  the  law, 
the  doctrine  of  curtesy  has  been  left  untouched;  there 
seems,  therefore,  to  be  no  means  of  determining  any 
question  respecting  it,  but  by  applying  the  old  principles 
to  the  new  enactments,  by  which,  indirectly,  it  may  be 
afifected.  So  far,  then,  as  at  present  appears,  it  seems 
a  fair  and  proper  deduction  from  the  authorities,  that, 
whenever  a  woman  has  become  entitled  to  lands  by 
descent,  her  husband  cannot  claim  his  curtesy,  because 
the  descent  of  such  lands,  on  her  decease,  is  not  to  be 
traced  from  her. 

But,  by  carrying  our  investigations  a  little  further,  we 
may  be  disposed  to  doubt,  if  not  to  deny,  that  such  is  the 
law ;  not  that  the  conclusion  drawn  is  unwarranted  by  the 
authorities,  but  the  authorities  themselves  may,  perhaps, 
be  found  to  be  erroneous.  Let  us  now  compare  the  law 
of  curtesy  of  an  estate  tail  with  the  law  of  curtesy  of  an 
estate  in  fee  simple. 

In  the  section  of  Littleton,  which  we  have  already 
quoted  (A;),  it  is  laid  down,  that,  if  a  man  taketh  a  wife 
seised  as  heir  in  tail  especial,  and  hath  issue  by  her,  bom 
alive,  he  shall,  on  her  decease,  be  tenant  by  the  curtesy. 
And  on  this  Lord  Coke  makes  the  following  commentary  : 
**  And  here  Littleton  intendeth  a  seisin  in  deed,  if  it  may 
be  attained  unto.  As  if  a  man  dieth  seised  of  lands  in  fee 
simple  or  fee  tail  general,  and  these  lands  descend  to  his 
daughter,  and  she  taketh  a  husband  and  hath  issue,  and 

(k)  Sect  35. 
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dieth  before  any  entry,  the  husband  shall  not  be  tenant  by 
the  curtesy,  and  yet,  in  this  case,  she  had  a  seisin  in  law; 
but,  if  she  or  her  husband  had,  during  her  Hfe,  entered,  he 
should  have  been  tenant  by  the  curtesy  "  (Z).  Now,  it  is 
well  known  that  the  descent  of  an  estate  tail  is  always 
traced  from  the  purchaser  or  original  donee  in  tail.  The 
actual  seisin  which  might  be  obtained  by  the  heir  to  an 
estate  tail  never  made  him  the  stock  of  descent.  The 
maxim  was  '^Possessio  fratris  de  feudo  simpUci  facit 
sororem  esse  haeredem."  Where,  therefore,  a  woman 
who  had  been  seised  as  heir  or  coparcener  in  tail  died, 
leaving  issue,  such  issue  made  themselves  heir  not  to  her, 
but  to  her  ancestor,  the  purchaser  or  donee ;  and  whether 
the  mother  did  or  did  not  obtain  actual  seisin  was,  in 
this  respect,  totally  immaterial.  When  actual  seisin  was 
obtained,  the  issue  still  made  themselves  heir  to  the  pur- 
chaser only,  and  yet  the  husband  was  entitled  to  his 
curtesy.  When  actual  seisin  was  not  obtained,  the  issue 
were  heirs  to  the  purchaser  as  before  ;  but  the  husband 
lost  his  curtesy.  In  the  case  of  an  estate  tail,  therefore, 
it  is  quite  clear  that  the  question  of  curtesy  or  no  curtesy 
depended  entirely  on  the  husband's  obtaining  for  his  wife 
an  actual  seisin,  and  had  nothing  to  do  with  the  circum- 
stance of  the  wife's  being  or  not  being  the  stock  of  descent. 
The  reason,  therefore,  before  mentioned  given  by  Lord 
Coke,  and  repeated  by  Blackstone,  cannot  apply  to  an 
estate  tail.  An  actual  seisin  could  not  have  been  required 
in  order  to  make  the  wife  the  stock  of  descent,  because 
the  descent  could  not,  under  any  circumstances,  be  traced 
from  her,  but  must  have  been  traced  from  the  original 
donee  to  the  heir  of  his  body  performam  doni. 

Again,  if  we  look  to  the  law  respecting  curtesy  in 
incorporeal  hereditaments,  we  shall  find  that  the  reason 
above  given  is  inapplicable ;  for  the  husband,  on  having 
issue  bom,  was  entitled  to  his  curtesy  out  of  an  advow- 
son  and  a  rent,  although  no  actual  seisin  had  been 
obtained,  in  the  wife's  lifetime,  by  receipt  of  the  rent 
or    presentation    to    the    advow8on(w).      And    yet,    in 

(0  Co.  Litt.  29  a.  (m)  Watk.  Descents,  89  (47, 4th  ed.). 
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order  to  make  the  wife  the  stock  of  deacent  as  to  such 
hereditaments,  it  was  necessary  that  an  actual  seisin 
shbuld  be  obtained  by  her  (n).  The  husband,  therefore, 
was  entitled  to  his  curtesy  where  the  descent  to  the  issue 
was  traced  from  the  ancestor  of  his  wife,  as  well  as 
where  traced  from  the  wife  herself.  In  this  case,  also, 
the  right  of  curtesy  was  accordingly,  independent  of  the 
wife's  being  or  not  being  the  stock  from  which  the  descent 
was  to  be  traced. 

We  are  driven,  therefore,  to  search  for  another  and 
more  satisfactory  reason  why  an  actual  seisin  should 
have  been  required  to  be  obtained  by  the  wife,  in  order 
to  entitle  her  husband  to  his  curtesy  out  of  her  lands ; 
and  such  a  reason  is  furnished  by  Lord  Coke  himself, 
and  also  by  Blackstone.  Lord  Coke  say8(o),  "Where 
lands  or  tenements  descend  to  the  husband,  before  entry 
he  hath  but  a  seisin  in  law,  and  yet  the  wife  shall  be 
endowed,  albeit  it  be  not  reduced  to  an  actual  possession, 
for  it  lieth  not  in  the  power  of  the  wife  to  bring  it  to  an 
actual  seisin,  as  the  husband  may  do  of  his  wife's  land 
when  he  is  to  be  tenant  by  curtesy,  which  is  worthy  the 
observation."  It  would  seem  from  this,  therefore,  that 
the  reason  why  an  actual  seisin  was  required  to  entitle 
the  husband  to  his  curtesy  was,  that  his  wife  may  not 
sufifer  by  his  neglect  to  take  possession  of  her  lands; 
and,  in  order  to  induce  him  to  do  so,  the  law  allowed  him 
curtesy  of  all  lands  of  which  an  actual  seisin  had  been 
obtained,  but  refused  him  his  curtesy  out  of  such  lands 
as  he  had  taken  no  pains  to  obtain  possession  of.  This 
reason  is  also  adopted  by  Blackstone  from  Coke:  "A 
seisin  in  law  of  the  husband  will  be  as  efifectual  as  a 
seisin  in  deed,  in  order  to  render  the  wife  dowable ;  for 
it  is  not  in  the  wife's  power  to  bring  the  husband's  title 
to  an  actual  seisin,  as  it  is  in  the  husband's  power  to  do 
with  regard  to  the  wife's  lands ;  which  is  one  reason  why 
he  shall  not  be  tenant  by  the  curtesy  but  of  such  lands 
whereof  the  wife,  or  he  himself,  in  her  right,  was  actually 

(n)  Watk.  Descents,   60    (67,  (o)  Co.  Litt.  31  a, 

4th  ed.). 


APPENDIX.  627 

seised  in  deed "  (p)*  The  more  we  investigate  the  rules 
and  principles  of  l^e  ancient  law,  the  greater  will  appear 
the  probability  that  this  reason  was  indeed  the  true  one. 
In  the  troublous  times  of  old,  an  actual  seisin  was  not 
always  easily  acquired.  The  doctrine  of  continual  claim 
shows  that  peril  was  not  unf requently  incurred  in  entering 
on  lands  for  the  sake  of  asserting  a  title ;  for,  in  order  to 
obtain  an  actual  seisin,  any  person  entitled,  if  unable  to 
approach  the  premises,  was  bound  to  come  as  near  as 
he  dare(g).  And  '*  it  is  to  be  observed,"  says  Lord  Coke, 
•'  that  every  doubt  or  fear  is  not  sufficient,  for  it  must 
concern  the  safety  of  the  person  of  a  man,  and  not  his 
houses  or  goods ;  for  if  he  fear  the  burning  of  his  houses 
or  the  taking  away  or  spoiling  his  goods,  this  is  not 
sufficient "  (r).  That  actual  seisin  should  be  obtained 
was  obviously  most  desirable,  and  nothing  could  be  more 
natural  or  reasonable  than  that  the  husband  should  have 
no  curtesy  where  he  had  failed  to  obtain  it.  Perkins 
seems  to  think  that  this  was  the  reason  of  the  rule ;  for 
in  his  Profitable  Book  he  answers  an  objection  to  it, 
founded  on  an  extreme  case.  **  But  if  possession  in  law 
of  lands  or  tenements  in  fee  descend  unto  a  married 
woman,  which  lands  are  in  the  coimty  of  York,  and  the 
husband  and  his  wife  are  dwelling  in  the  county  of 
Essex,  and  the  wife  dieth  within  one  day  after  the 
descent,  so  as  the  husband  could  not  enter  during  the 
coverture,  for  the  shortness  of  the  time,  yet  he  shall  not 
be  tenant  by  the  curtesy,  &c. ;  and  yet,  according  to 
common  pretence,  there  is  no  default  in  the  husband.  But 
it  may  be  said  that  the  husband  of  the  woman,  before  the 
death  of  the  ancestor  of  the  woman,  might  have  spoken 
unto  a  man  dwelling  near  unto  the  place  where  the  lands 
lay,  to  enter  for  the  woman,  as  in  her  right,  immediately 
after  the  death  of  her  ancestor,"  &c.  (s).  This  reason  for 
the  rule  is  also  quite  consistent  with  the  circumstance 
that  the  husband  was  entitled  to  his  curtesy  out  of 
incorporeal  hereditaments,  notwithstanding  his  failure  to 

{v)  2  Black.  Comm.  131.  (r)  Co.  Litt.  268  b. 

(q)  Litt.  88.  419,  421.  (s)  Perk'.  470. 
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obtain  an  actual  seisin.  For  if  the  advowson  were  not 
void,  or  the  rent  did  not  become  payable  daring  the  wife's 
life,  it  was  obviously  impossible  for  the  husband  to 
j^resent  to  the  one  or  receive. the  other;  and  it  would 
have  been  unreasonable  that  he  should  suffer  for  not 
doing  an  impossibility,  the  maxim  being  ''impotentia 
excusat  legem."  This  is  the  reason,  indeed,  usually 
given  to  explain  this  circumstance ;  and  it  will  be  found 
both  in  Lord  Coke  {t)  and  Blackstone  (i^).  This  reason, 
however,  is  plainly  at  variance  with  that  mentioned  in 
the  former  part  of  this  paper,  and  adduced  by  them  to 
explain  the  necessity  of  an  actual  seisin,  in  order  to 
entitle  the  husband  to  his  curtesy  out  of  lands  in  fee 
simple. 

There  still  remains,  however,  the  section  of  Ldttleton, 
to  which  we  have  before  referred  (a;),  as  an  apparent 
authority  on  the  other  side.  Littleton  expressly  says, 
that  when  the  issue  may,  by  possibility,  inherit,  of  such 
an  estate  as  the  wife  hath,  as  heir  to  the  wife,  the  husband 
shall  have  his  curtesy,  but  otherwise  not;  and  we  have 
seen  that,  according  to  Lord  Coke's  interpretation,  to 
inherit  as  heir  to  the  wife,  means  here  to  inherit  from  the 
wife  as  the  stock  of  descent.  But  the  legitimate  mode  of 
interpreting  an  author  certainly  is  to  attend  to  the 
context,  and  to  notice  in  what  sense  he  himself  uses  the 
phrase  in  question  on  other  occasions.  If  now  we  turn 
to  the  very  next  section  of  Littleton,  we  shall  iind  the 
very  same  phrase  made  use  of  in  a  manner  which  clearly 
shows  that  Littleton  did  not  mean,  by  inheriting  as  heir 
to  a  person,  inheriting  from  that  person  as  the  stock  of 
descent.  For,  after  having  thus  laid  down  the  law  as  to 
curtesy,  Littleton  continues:  "And,  also,  in  every  case 
where  a  woman  taketh  a  husband  seised  of  such  an  estate 
in  tenements,  &c.,  so  as,  by  possibility,  it  may  happen 
that  the  wife  may  have  issue  by  her  husband,  and  that  the 
same  issue  may,  by  possibility,  inherit  the  same  tenements 
of  such  an  estate  as  the  husband  hath,  as  heir  to  the  husband  ^ 

(t)  Co.  Litt.  29  a.  (x)  Sect.  62. 

(w)  2  Black.  Comm,  127. 
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of  such  tenements  she  shall  have  her  dower,  and  otherwise 
not*'{y).  Now,  nothing  is  clearer  than  that  a  wife  was 
entitled  to  dower  out  of  the  lands  of  which  her  husband  had 
only  seisin  in  law  {z) ;  and  nothing,  also,  is  clearer  than  that 
a  seisin  in  law  only  was  insufficient  to  make  the  husband 
the  stock  of  descent :  for,  for  this  purpose,  an  actual 
seisin  was  requisite,  according  to  the  rule  ''seisina  facit 
stipitem."  In  this  case,  therefore,  it  is  obvious  that 
Littleton  could  not  mean  to  say  that  the  husband  must 
have  been  made  the  stock  of  descent,  by  virtue  of  having 
.obtained  an  actual  seisin:  for  that  would  have  been  to 
contradict  the  plainest  rules  of  law.  What,  then,  was 
his  meaning  ?  The  subsequent  part  of  the  same  section 
affords  an  explanation:  ''For,  if  tenements  be  given  to 
a  man  and  to  the  heirs  which  he  shall  beget  of  the  body 
of  his  wife,  in  this  case  the  wife  hath  nothing  in  the 
tenements,  and  the  husband  hath  an  estate  tail  as 
•donee  in  special  tail.  Yet,  if  the  husband  die  without 
issue,  the  same  wife  shall  be  endowed  of  the  same 
tenements,  because  the  issue,  which  she  by  possibihty 
might  have  had  by  the  same  husband,  might  have 
inherited  the  same  tenements.  But,  if  the  wife  dieth 
leaving  her  husband,  and  after  the  husband  taketh 
another  wife  and  dieth,  his  second  wife  shall  not  be 
endowed  in  this  case,  for  the  reason  aforesaid."  This 
example  shows  what  was  Littleton's  true  meaning.  He 
was  not  thinking,  either  in  this  section  or  the  one  next 
before  it,  of  the  husband  or  wife  being  the  stock  of 
descent,  instead  of  some  earlier  ancestor.  He  was  laying 
down  a  general  rule,  applicable  to  dower  as  well  as  to 
curtesy;  namely,  that  if  the  issue  that  might  have  been 
bom  in  the  one  case,  or  that  were  bom  in  the  other,  of 
the  surviving  parent,  could  not,  by  possibility,  inherit  the 
estate  of  their  deceased  parent,  by  right  of  representation 
of  such  parent,  then  the  surviving  parent  was  not  entitled 
to  dower  in  the  one  case,  or  to  curtesy  in  the  other.  It 
is  plain  that,  in  the  example  just  adduced,  the  issue  of 
the  husband  by  his  second  marriage  could  not  possibly 

(y)  Litt.  8.  53.  (0  Watk.   Descents,   82   (42, 

4th  ed.). 
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inherit  his  estate,  which  was  given  to  him  and  the  heirs 
of  his  body  by  >  his  first  wife ;  the  second  wife,  therefore, 
was  excluded  from  dower  out  of  this  estate.  And,  in  the 
parallel  case  of  a  gift  to  a  woman  and  the  heirs  of  her 
body  by  her  first  husband,  it  is  indisputable  that,  for 
a  precisely  similar  reason,  her  second  husband  could  not 
claim  his  curtesy  on  having  issue  by  her;  for  such  issue 
could  not  possibly  inherit  their  mother's  estate.  All  that 
Littleton  then  intended  to  state  with  re^)ect  to  curtesy, 
was  the  rule  laid  down  by  the  Statute  De  Donis  (a)»  which 
provides  that,  where  any  person  gives  lands  to  a  man 
and  his  wife  and  the  heirs  of  their  bodies,  or  where  any 
person  gives  land  in  irankmarriage,  the  second  husband 
of  any  such  woman  shall  not  have  anything  in  the  land 
so  given,  after  the  death  of  his  wife,  by  the  law  of 
England,  nor  shall  the  issue  of  the  second  husband 
and  wife  Bucoeed  in  the  inheritance  (i).  When  the  two 
sections  of  Littleton  are  read  consecutively,  without  the 
introduction  of  Lord  Coke's  commentary,  their  meaning 
is  apparent;  and  the  intervening  commentary  not  only 
puts  the  reader  on  the  wrong  clue  but  hinders  the 
recovery  of  the  right  one,  by  removing  to  a  distance 
the  explanatory  context. 

If  our  construction  of  Littleton  be  the  true  one,  it  throws 
some  light  on  the  question  discussed  in  Appendix  (C),  on 
the  course  of  descent  amongst  coparceners.  We  there 
endeavoured  to  show  that  the  issue  of  a  coparcener  always 
stood  in  the  place  of  their  parent,  by  right  of  represen- 
tation, even  where  descent  was  traced  from  some  more 
remote  ^ancestor  as  the  stock.  Littleton,  with  this  view 
of  the  subject  in  his  mind,  and  never  suspecting  that  any 
other  could  be  entertained,  might  well  speak  generally  of 
issue  inheriting  as  heir  to  their  parent,  even  though  the 
share  of  the  parent  might  have  descended  to  the  issue 
as  heir  to  some  more  remote  ancestor.  The  authorities 
adduced  in  Appendix  (C)  thus  tend  further  to  explain  the 
language  of  Littleton ;  whilst  the  language  of  Littleton,  as 

(a)  18  Edw.  I.  c.  1.  (6)  See  Bac.  Abr.  tit.  Curtesy 

of  England  (G),  L 
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above  explained,  illustrates  and  confirms  the  authorities 
previously  adduced. 

Having  at  length  arrived  at  the  true  principles  of  the 
old  law,  the  apphcation  of  them  to  the  state  of  circimi- 
stances  produced  by  the  new  law  of  inheritance  will  be 
very  easy.  A  coparcener  dies  leaving  a  husband  who 
has  had  issue  by  her,  and  leaving  one  or  more  sisters 
surviving  her.  The  descent  of  her  share  is  now  traced 
from  their  common  parent,  the  purchaser.  But,  in 
tracing  this  descent,  we  have  seen  in  Appendix  (G),  that 
the  issue  of  the  deceased  coparcener  would  inherit  her 
entire  share  by  representation  of  her.  And  the  condition 
which  will  entitle  her  husband  to  curtesy  out  of  her  share 
appears  to  be,  that  his  issue  might  possibly  inherit  the 
estate  by  right  of  representation  of  their  deceased  mother. 
This  condition,  therefore,  is  obviously  fulfilled,  and  our 
conclusion  consequently  is,  that  the  husband  of  a  deceased 
coparcener,  who  has  had  issue  by  her,  is  entitled  to 
curtesy  out  of  the  whole  of  her  share.  But  in  order  to 
arrive  at  this  conclusion,  it  seems  that  we  must  admit, 
first,  that  Lord  Coke  has  endeavoured  to  support  the  law 
by  one  reason  too  many;  and,  secondly,  that  one 
laudatory  flourish  of  Blackstone  has  been  made  without 
occasion. 
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Referred  to,  p.  366,  n.  (r). 


If  the  rule  of  perpetuity,  which  restrains  executory 
interests  within  a  life  or  lives  in  being  and  twenty-one 

(a)  It  was  conteDded  in  Lewis  on  Perpetuities,  pp.  408  et  seq.,  that 
the  rule  forbidding  the  limitation  of  an  estate  to  the  child  of  on 
unborn  person  in  remainder  after  a  life  estate  to  the  unborn  parent, 
should  be  considered  as  merely  an  instance  of  the  rule  against  per- 
petuities ;  and  it  was  there  laid  down  (p.  420)  that  such  a  remainder 
would  be  good,  if  limited  to  such  childas  should  be  bom  within  the 
period  allowed  by  the  rule  against  per^tuities.  Against  this  opinion 
the  late  Mr.  Joshua  Williams  maintamed  in  the  8rd  and  subsequent 
editions  of  this  book  that  the  first  mentioned  rule  "is  more  stringent 
than  that  which  confines  executory  interests ;  and  if  there  were  no 
other  restraint  on  the  creation  of  contingent  remainders  than  the 
rule  by  which  executory  interests  are  confined,  landed  property  might 
in  many  cases  be  tied  up  for  at  least  a  generation  further  than  is  now 
possible. "  This  position  he  supported  by  the  argument  given  in  this 
Appendix.  Further  discussion  of  the  question  will  be  foimd  in  the 
notes  to  Cadell  v.  Palmer^  Tudor's  Leading  Cases  on  Beal  Property, 
pp.  470  et  seq,,  3rd  ed.  ;  Davidson,' Prec.  CJonv.  vol,  iii.  pp.  336--338, 
drd  ed.  ;  1  Jarm.  Wills,  258  and  Appx.  A,  4th  ed. ;  244  sq.,  5th  ed. ; 
Ghallis  on  Beal  Property,  159 ;  183,  2nd  ed. ;  J.  G.  Gray,  Rule  against 
Perpetuities  JBoston,  1886),  pp.  135  et  seq,,  204—213;  Law  Quarterly 
Review,  vi.  410  et  seq.  As  we  have  seen,  the  law  is  now  laid  down 
in  accordance  with  Mr.  Joshua  Williams's  contention ;  ante,  p.  386. 
Mr.  Gray's  treatise  (Ch.  V.)  contains  a  most  admirable  account  of 
the  origin  and  history  of  the  rule  against  perpetuities ;  and  I  have 
been  greatly  indebted  to  it  during  the  preparation  of  this  work.  He 
show  sdearly  (1)  that  the  rule  against  perpetuities  was  not  introduced 
by  analogy  to  the  time  for  which  land  could  be  tied  up  under  the 
usual  fanuly  settlement ;  (2)  that  the  rule  forbidding  the  limitation 
of  an  estate,  in  remainder  after  a  life  estate  to  an  unborn  person,  to 
any  child  of  such  unborn  person,  did  not  take  shape  till  the  latter 
half  of  the  eighteenth  century ;  (3)  that  there  is  no  authority  for 
referring  the  origin  of  this  rule  to  the  doctrine  against  double 
possibilities,  an  explanation,  which  is  founded  solely  on  dicta  of 
conveyancers  and  text-writers.  It  is  probable  therefore  that  the 
conveyancers,  who  devised  the  modem  form  of  settlement,  were 
infiuenced  by  the  dread  of  infringing  the  policy  of  the  law,  forbidding 
perpetuities,  rather  than  by  the  fear  of  relying  on  a  too  remote 
possibility ;  and  that  they  confined  the  estates  given  to  unborn 
persons  to  the  children  of  the  living,  because  such  persons  must 
necessarily  be  ascertained  within  existing  lives. 

As  to  the  rule,  about  the  child  of  the  unborn,  being  an  instance  of 
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years  afterwards,  be,  as  is  sometimes  contended  (6),  the 
only  limit  to  the  settlement  of  real  estate  by  way  of 
remainder,  the  following  limitations  would  be  clearly 
unobjectionable:  To  the  use  of  A.,  a  living  unmarried 
person,  for  life,  with  remainder  to  the  use  of  his  first  son 
for  life,  with  remainder  to  the  use  of  the  first  son  of  such 
first  son,  bom  in  the  lifetime  of  A.,  or  within  twenty-one 
years  after  his  decease,  for  life,  with  remainder  to  the 
use  of  the  first  and  other  sons  of  such  first  son  of  such 
first  son  of  A.,  bom  in  the  lifetime  of  A.,  or  within 
twenty-one  years  after  his  decease,  successively  in  tail 
male,  with  remainder  to  the  use  of  the  first  son  of  the 

the  rule  against  perpetuities,  Mr.  Gray  argues  strongly  against  Mr. 
Joshua  Williams's  view.  My  own  view  is  expressed  in  the  text  {anUy 
pp.  879  et  seq.).  Shortly  it  is  that  there  is  a  general  principle  of  legal 
policy,  prohibiting  all  contrivances,  which  tend  to  create  a  perpetuity. 
In  the  case  of  executory  interests,  this  principle  found  definite 
expression  in  the  rule  against  perpetuities  settled  in  1888.  In  the 
case  of  contingent  remainders,  the  same  principle  found  expression 
in  the  rules  laid  down  in  1889  in  the  cases  of  Wnitby  v.  Mitchell  and 
Be  Frost  (ante^  pp.  886, 888).  In  the  former  case  it  is  evident,  I  think, 
that  Mr.  Justice  Kay  was  greatly  influenced  by  the  fear  of  sanctioning 
any  possible  extension  of  the  time  of  settlement  (see  42  Gh.  D.  502). 
In  the  latter,  he  expressly  invoked  the  principle  referred  to  (43  Ch.  D. 
253,  254).  It  may  be  observed  that  the  decision  in  Whitby  v.  Mitchell 
raises  the  question,  whether  limitations  to  the  children  of  unborn 
persons  are  void  in  cases,  which  do  not  exactly  fall  within  the  rule 
there  laid  down.  For  instance,  is  a  limitation  Rood  to  A.,  a  bachelor, 
for  life,  and  after  his  death  to  the  eldest  son  of  his  eldest  son  in  fee  ? 
Also,  are  limitations  good  to  A.,  a  bachelor,  for  life,  with  remainder 
to  his  eldest  son  in  tail^  with  remainder  to  the  eldest  son  of  A.*s 
eldest  son  in  fee  or  in  tail  ?  It  is  submitted  that  in  each  case  the 
limitation  to  the  eldest  son  of  A.'s  eldest  son  should  be  held  valid  ; 
unless  th&  supposed  rule  against  double  possibilities  is  to  be  brought 
to  life  to  make  it  void ;  see  note  (k)  to  p.  841,  ante.  In  the  first 
instance  taken,  the  contingent  remainder  is  limited  after  a  vested 
estate;  and  it  is  submitted  that  such  contingent  remainders  are 
governed  only  by  rule  1  given  in  the  text  {antef  pp.  886,  888),  and 
that  rules  2  and  3  apply  only  to  the  creation  of  successive  contingent 
remainders.  And  it  is  settled  that  an  estate  may  be  given  by  an 
executory  limitation  to  an  unborn  descendant,  however  remote,  so 
long  as  it  must  necessarily  arise  within  due  time;  Thelluspn  v. 
Woodfcyrd,  4  Yes.  227, 11  Yes.  112.  It  may  be  noted  that  it  appears 
from  this,  since  contingent  remainders  of  equitable  estates  have  been 
held  to  be  governed  by  the  rule  as  to  remoteness  applicable  to 
executory  interests  {ante,  p.  888),  that  the  hypothetical  settlement 
given  in  this  appenoix  might  be  made  by  simply  vesting  the  legal 
fee  in  trustees ;  a  course,  which  would  cause  litUe  practical  ipcon- 
venience,  since  the  Settled  Land  Act  (see  ante,  pp.  188,  184,  878). 
As  to  the  second  instance  given,  it  is  submitted  that  there  should  be 
no  question  of  remoteness  in  limitations  to  take  effect  after  an  estate 
tail  (anU,  p.  888).— EDITOR'S  NOTE. 

(6)  Lewis  on  Perpetuity,  pp.  408  et  seq. 
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first  son  of  A.,  bom  in  his  lifetime,  or  within  twenty-one 
years  after  his  decease,  in  tail  male,  with  remamcLer  to 
the  use  of  the  second  son  of  such  first  son  of  A.,  bom  in 
the  lifetime  of  A.,  or  within  twenty-one  years  after  his 
decease,  for  life,  with  remainder  to  the  use  of  his  first 
and  other  sons,  bom  in  the  lifetime  of  A.,  or  within 
twenty-one  years  after  his  decease,  successively  in  tail 
male,  with  remainder  to  the  use  of  the  second  son  of  the 
first  son  of  A.,  bom  in  his  lifetime,  or  within  twenty-one 
years  after  his  decease,  in  tail  male,  with  remainder  to 
the  use  of  the  third  son  of  such  first  son  of  A.,  bom 
in  the  lifetime  of  A.,  or  within  twenty-one  years  after  his 
decease,  for  life,  with  remainder  to  the  use  of  his  first 
and  other  sons,  bom  as  before,  successively  in  tail  male, 
with  remainder  to  the  use  of  such  third  son  of  the  first  son 
of  A.,  bom  as  before,  in  tail  male,  with  like  remainders 
to  the  use  of  the  fourth  and  every  other  son  of  such 
first  son  of  A.,  bom  as  before,  for  life  respectively, 
followed  by  like  remainders  to  the  use  of  their  respective 
first  and  other  sons,  bom  as  before,  successively  in  teul 
male,  followed  by  like  remainders  to  the  use  of  them- 
selves in  tail  male ;  with  remainder  to  the  use  of  the  first 
son  of  A.  in  tail  male ;  with  remainder  to  the  use  of  the 
second  son  of  A.  for  life;  with  similar  remainders  to 
the  use  of  his  sons,  and  sons'  sons,  bom  as  before ;  with 
remainder  to  the  use  of  such  second  son  of  A.  in  taU 
male,  and  so  on. 

It  is  evident  that  every  one  of  the  estates  here  limited 
must  necessarily  arise  within  a  life  in  being  (namely,  that 
of  A.)  and  twenty-one  years  afterwards.  And  yet  here  is 
a  settlement  which  will  in  all  probability  tie  up  the  estate 
for  three  generations :  for  the  eldest  son  of  a  man's  eldest 
son  is  very  frequently  bom  in  his  lifetime,  or,  if  not,  will 
most  probably  be  bom  within  twenty-one  years  after  his 
decease.  And  great  grandchildren,  though  not  often  bom 
in  the  lifetime  of  their  great-grandfather,  are  yet  not 
unusually  bom  within  twenty-one  years  of  his  death. 
Now  if  a  settlement  such  as  this  were  legal,  it  would,  we 
may  fairly  presume,  have  been  adopted  before  now ;  for 
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conveyancers  are  frequently  instructed  to  draw  settle- 
ments containing  as  strict  an  entail  as  possible ;  and  the 
Court  of  Chancery  has  also  sometimes  had  occasion 
to  carry  into  effect  executory  trusts  for  making  strict 
settlements.  In  these  cases  it  would  be  the  duty  of  the 
draftsman,  or  of  the  Court,  to  go  to  the  limit  of  the  law 
in  fettering  the  property  in  question.  But  it  may  be 
safely  asserted  that  in  no  single  case  has  a  settlement, 
such  as  the  one  suggested,  been  drawn  by  any  con- 
veyancer, much  less  sanctioned  by  the  Court  of  Chancery, 
or  now  by  the  Chancery  Division  of  the  High  Court. 
The  utmost  that  on  these  occasions  is  ever  done  is  to 
give  life  estates  to  all  Hving  persons,  with  remainder 
to  their  first  and  other  sons  successively  in  tail  male. 
As,  therefore,  the  best  evidence  of  a  man's  having  had 
no  lawful  issue  is  that  none  of  his  family  ever  heard  of 
any,  so  the  best  evidence  that  such  a  settlement  is 
illegal  is  that  no  conveyancer  ever  heard  of  such  a  draft 
being  drawn. 
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Referred  to,  p.  896,  n.  (s). 


It  has  been  remarked  that  the  author  differs  from  the 
view  of  the  Court  of  Exchequer  Chamber  in  the  case 
of  Lord  Dunraven  v.  Llewellyn(a)y  without  stating  his 
reason  {b).  In  that  case  the  Court  held  that  there  was 
no  general  common  law  right  of  tenants  of  a  manor  to 
common  on  the  waste ;  but  the  author  remarked  that,  in 
his  humble  opinion,  the  authorities  cited  by  the  Court 
tend  to  the  opposite  conclusion  (c).  The  judgment  of  the 
Court  is  as  follows : — 

The  judg-  "  The  question  in  this  case  is,  whether  my  brother  Piatt 

ment.  <<  ^,g^g  right  in  rejecting  evidence  of  reputation,  offered  on 

**  the  trial  before  him,  to  show  th^  title  of  the  lord  of  the 

"  manor  of  Ogmore  to  certain  lands  within  the  ambit  of 

**  the  manor. 

**  The  evidence  was  that  there  were  very  many  lands 
'*  and  tenements  held  of  the  manor,  the  tenants  whereof, 
"  in  respect  of  those  lands,  had  always  exercised  rights  of 
*'  common  for  all  their  commonable  cattle  on  a  certain 
**  waste  adjoining  to  which  was  the  locus  in  quo;  and  that 
'*  the  deceased  persons,  being  such  tenants  and  exercising 
'*  rights  ante  litem  motam^  declared  that  the  locus  in  quo 

(a)  15  Q.  B.  791.  With  regard  to  the  question  of 

(b)  Six  Essays  on  CommonB  the  historical  origin  of  common 
Preservation,  Essay  8,  by  Mr.  F.  appendant,  he  is  referred  to  the 
O.  Crump,  p.  188.  late  author's  Bights  of  Common 

(c)  This  appendix  first  appeared  (1880),  pp.  37  et  sej.,  to  Mr. 
in  the  eighth  edition  of  this  book,  Scrutton's  Essay  on  Commons 
published  in  1868.  As  to  the  and  Common  Fields  (1887), 
legal  proposition  sought  to  be  Ch.  II.,  and  to  Professor  Vino- 
established  in  this  appendix,  the  gradoff's  Villainage  in  England 
reader  is  referred  to  the  cases  (1892),  Essay  11.,  Ch.  11. 

cited  in  note  (y)  to  page  896. 
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* '  was  parcel  of  the  waste.  Another  description  of  evidence 
' '  was,  that  certain  deceased  residents  in  the  manor  had 
"made  similar  declarations.  No  evidence  was  given  of 
"  the  exercise  of  the  rights  of  those  tenants  over  the  hcus 
*'  in  quo.  My  brother  Piatt  rejected  the  evidence,  and, 
"  we  think,  rightly. 

''In  the  course  of  the  argument  we  intimated  our 
''  opinion  that  the  want  of  evidence  of  acts  of  enjoyment 
"of  the  rights  did  not  affect  the  admissibility  of  the 
•*  evidence,  but  only  its  value  when  admitted.  We  also 
''  stated  that  no  objection  could  be  made  to  the  evidence 
'*  on  the  ground  that  it  proceeded  from  persons  who  had 
"not  competent  knowledge  upon  the  subject,  Or  from 
"  persons  who  were  themselves  interested  in  the  question. 
"  The  main  inquiry  was  whether  this  was  a  subject  of  a 
"  sufficiently  public  nature  to  justify  the  reception  of 
"  hearsay  evidence  relating  to  it. 

"  If  this  question  had  been  one  in  which  all  the 
"  inhabitants  of  the  manor,  or  all  the  tenants  of  it,  or  a 
"  particular  district  of  it,  had  been  interested,  reputation 
*'  from  any  deceased  inhabitant  or  tenant,  or  even  deceased 
"residents  in  the  manor,  would  have  been  admissible, 
"  such  residents  having  presumably  a  knowledge  of  such 
"local  customs;  and  if  there  had  been  a  common  law 
"  right  for  every  tenant  of  the  manor  to  have  common  on 
"  the  wastes  of  it,  reputation  from  any  deceased  tenant  as 
"  to  the  extent  of  those  wastes,  and  therefore  as  to  any 
"  particular  land  being  waste  of  the  manor,  would  have 
"  been  admissible.  But  although  there  are  some  books 
"which  state  that  common  appendant  is  of  common 
"  right,  and  that  common  appendant  is  the  common  law 
"right  of  every  free  tenant  in  the  lord's  wastes;  for 
"example,  note(Q  to  Mellor  v.  Spateman{d) ;  Bennett  v. 
"  Beeve  (e) ;  Com.  Dig.  Common  (B),  it  is  not  to  be  under- 
"  stood  that  every  tenant  of  a  manor  has  by  common 
"  law  such  a  right,  but  only  that  certain  tenants  have 

(d)  1  Wma.  Saund.  346  d  (6th  {e)  WiUes,  227,  231. 

ed.). 
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''such   a  right,  not  by  prescription,  but  as  a  right  by 
**  common  law,  incident  to  the  grant. 

''  This  is  explained  in  Lord  Coke's  Commentaries  on 
'  the  Statute  of  Merton  (/),  2  Inst.  85.  He  says,  •  By 
'  *  this  recital '  (of  that  statute)  '  a  point  of  the  ancient 
'  '  common  law  appeareth,  that  when  a  lord  of  a  manor 
<  '  (whereon  was  great  waste  grounds)  did  enfeoff  others 

*  '  of  some  parcels  of  arable  land,  the  feoffees  cid  manu- 

*  *  tenend*  servitium  soca  should  have  common  in  the  said 
'  *  wastes  of  the  lord  for  two  causes.  1.  As  incident  to 
'  'the  feof&nent,  for  the  feoffee  could  not  plough  and 
'  '  manure  his  ground  without  beasts,  and  they  could  not 
'  '  be  sustained  without  pasture,  and  by  consequence  the 
'  *  tenant  should  have  common  in  the  wastes  of  the  lord 
'  '  for  his  beasts  which  do  plough  and  manure  his  tenancy 
'  <  as  appendant  to  his  tenancy,  and  this  was  the  beginning 
'  '  of  common  appendant.  The  second  reason  was,  for 
'  '  maintenance   and    advancement   of   agriculture    and 

*  '  tillage,  which  was  much  favoured  in  law.*  The  same 
'  law  is  laid  down  by  Coke  and  Foster,  1  Boll.  Abr.  396, 
'  1.  46,  tit.  Common  (C),  pi.  4. 

"  This  right,  therefore,  is  not  a  common  right  of  all 
'tenants,  but  belongs  only  to  each  grantee,  before  the 
'  statute  of  Quia  Emptores,  of  arable  land  by  virtue  of  his 
'  individual  grant,  and  as  an  incident  thereto ;  and  it  is 
'  as  much  a  peculiar  right  of  the  grantee  as  one  derived 
'  by  express  grant  or  by  prescription,  though  it  differs  in 
'  its  extent,  being  limited  to  such  cattle  as  are  kept  for 
'  ploughing  and  manuring  the  arable  land  granted,  and  as 
'  are  of  a  description  fit  for  that  purpose ;  whereas  the 
'  right  by  grant  or  prescription  has  no  such  limits,  and 
'  depends  on  the  will  of  the  grantor. 

"  We  are  therefore  of  opinion  that  this  case  is  precisely 
'  in  the  same  situation  as  if  evidence  had  been  offered  that 
'  there  were  many  persons,  tenants  of  the  manor,  who  had 
'  separate  prescriptive  rights  over  the  lord's  wastes ;  and 


(/)Stat.  20Hen.  ni.  c.  4. 
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"  reputation  is  not  admissible  in  the  case  of  such  separate 
"rights,  each  being  private,  and  depending  on  each 
"  separate  prescription,  unless  the  proposition  can  be 
"  supported  that,  because  there  are  many  such  rights,  the 
*<  rights  have  a  public  character,  and  the  evidence,  there- 
"  fore,  becomes  admissible. 

"  We  think  this  position  cannot  be  maintained.  It  is 
"impossible  to  say  in  such  a  case  where  the  dividing 
"point  is.  What  is  the  number  of  rights  which  is  to 
"  cause  their  nature  to  be  changed,  and  to  give  them  a 
"  public  character? 

"  But  it  is  said  that  there  are  cases  which  have  decided 
"that  where  there  are  numerous  private  prescriptive 
"  rights  reputation  is  admissible ;  and  the  case  of  Weeks  v. 
"  Sparke  (g)  is  relied  upon  as  establishing  that  proposition. 
"  The  reasons  given  by  the  different  judges  in  that  case 
"would  certainly  not  be  satisfactory  at  this  day;  some 
"  putting  it  on  the  ground  of  the  custom  of  the  circuits, 
"  some  upon  the  ground  that  where  there  was  proof  of 
"  the  enjoyment  of  the  right,  reputation  was  admissible. 
"  Both  these  reasons  are  now  held  to  be  insufficient.  It 
"  may  be  that  the  evidence  admitted  was  that  of  reputation 
"  from  deceased  commoners,  which  would  be  admissible 
"  on  the  same  principle  that  the  statement  of  a  deceased 
"person  in  possession  of  land  abridging  or  limiting  his 
"  interest  is  admissible ;  but  that  reason  does  not  apply 
"  to  the  present  case,  because  the  statements  are  used  to 
"  extend,  not  to  hmit  the  rights.  It  was  also  said  that 
"  the  case  of  Weeks  v.  Sparke  (g)  had  since  been  sanctioned 
"  by  the  Court  of  Queen's  Bench  in  that  of  Pritchard  v. 
"  Powell  {h),  where  it  was  held  that  reputation  was 
"admissible  to  prove  common  between  two  wastes 
**  pur  cause  de  vicinage.  But  the  claim  in  that  case  was 
"  treated  as  a  matter  of  immemorial  custom  (see  p.  603), 
"  and  reputation  in  support  of  a  custom  is  admissible. 

"We  are  of  opinion,  therefore,  that  the  evidence  of 
"  reputation  offered  in  this  case  was,  according  to  the  well 

07)  1  M.  &  S.  679 ;  14  R.  R.  546.  Qi)  10  Q.  B.  689. 
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The  substance 
of  the  argu- 
ment of  Uie 
Court. 


Serjeant 

Williams's 

note. 


Bennett  v. 
Beeve. 


**  established  rule  in  the  modem  cases,  inadmissible,  as  it 
''  is  in  reality  in  support  of  a  mere  private  prescription ; 
"  and  the  number  of  these  private  rights  does  not  make 
"  them  to  be  of  a  public  nature. 

**  Therefore  the  judgment  must  be  affirmed." 

Judgment  affirmed. 

The  substance  of  the  argument  of  the  Court  appears  to 
be  this :  Common  appendant  is  not  a  right  of  all  tenants, 
but  only  of  certain  of  the  tenants,  namely,  the  tenants  of 
arable  land ;  and  being  the  individual  right  of  some,  and 
not  the  general  right  of  all,  it  is  not  of  so  public  a  nature 
as  to  warrant  the  admission  of  evidence  of  reputation 
concerning  it. 

The  authorities  cited  are : — 

1.  Note(y  to  Mellor  v.  Spateman{i).  This  is  as 
follows: — "Common  appendant;  being  the  common  law 
''right  of  every  free  tenant  of  a  manor  on  the  lord's 
**  wastes  (Com.  Dig.  tit.  Common  (B) ),  is  confined  to 
**  such  and  so  many  cattle  as  the  tenant  has  occasion  for, 
''to  plough  and  manure  his  land,  in  proportion  to  the 
"  quantity  thereof." 

2.  The  case  of  Bennett  v.  Beeve  {k).  It  is  there  said — 
"  The  reason  for  common  appendant  appears  to  be  this, 
"that  as  the  tenant  would  necessarily  have  occasion  for 
"cattle,  not  only  to  plough  but  likewise  to  manure  his 
"  own  land,  he  must  have  some  place  to  keep  such  cattle 
"  in  whilst  the  com  is  growing  on  his  own  arable  land, 
"and  therefore  of  common  right  (if  the  lord  had  any 
"waste)  he  might  put  his  cattle  there  when  they  could 
"not  go  on  his  own  arable  land.  This  is  a  simple  and 
"intelligible  reason  for  this  custom,  and  is  said  to  be 
"  the  reason  in  Co.  Litt.  122a." 


Comyns' 
Digest. 


3.  Comyns*  Digest,  tit.  Common  (B).     It  is  there  said — 
' '  Common  Appendant  is  of  common  right.  1  Boll.  396, 1. 44. 

(t)  2  Wms.  Saund.  346  d  (6tli  (it)  Willes,  227,  231. 

ed.). 
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**  For  if  a  man  had  enfeoffed  others,  before  the  Statute  of 
"  Quia  Emptores  Terrarum,  of  lands  parcel  of  his  manor, 
"  the  feoffees  should  have  common  for  their  commonable 
''  cattle  within  the  wastes,  &c.  of  the  lord,  as  incident  to 
'*  their  feoffment.  2  Inst.  85,  6,  per  2  J. ;  1  Boll.  396, 1.  46 ; 
"4  Co.  37." 

The  last  authority  is  Lord  Coke's  Commentary  on  the 
Statute  of  Merton,  which  is  set  out  at  length  in  the 
judgment  of  the  Court. 

It  is  admitted  that  common  appendant  cannot  belong  Admitted 
to  any  but  arable  land.  It  cannot  belong  to  a  house,  as  ®*^^  ^^^' 
such,  exclusive  of  any  yard  or  place  for  cattle,  nor  can  it 
belong  to  ancient  meadow  or  pasture,  nor  to  an  ancient 
wood  (Z),  nor  to  the  bed  of  a  river,  nor,  it  is  presumed,  to 
the  soil  of  a  highway,  nor  to  mines  and  minerals,  of  all 
which  there  may  be  tenants.  All  these  are  admitted 
exceptions.  But  the  admission  of  an  exception  is  not 
necessarily  the  destruction  of  a  rule.  And  it  is  submitted 
that,  as  a  rule,  in  the  times  of  the  Normans,  all  tenants  The  rule, 
were  tenants  of  arable  land,  that  the  meadow  and  pasture 
lands  were  subservient  to  the  arable,  that  by  land  was 
primarily  meant  arable  land,  that  the  exceptions  depend 
simply  on  the  nature  of  their  subject  matter,  and  that  the 
rights  of  the  owners  of  arable  land  in  a  manor  were  the 
rights  of  the  whole  agricultural  public  in  that  manor,  and, 
as  such,  of  a  sufficiently  public  nature  to  make  reputation 
properly  admissible  in  questions  concerning  them. 

A  tenant  in  former  times  required  a  house  to  live  in, 
arable  land  for  his  maintenance,  pasture  for  his  cattle, 
acorns  for  his  pigs,  and  wood  for  fuel  and  repairs. 
Accordingly,  in  the  argument  in  Hill  v.  Grange  (m),  it  is 
said,  "Everything  is  placed  in  writs  by  the  rule  of  the 
<' register  according  to  its  dignity;  for  which  reason  a 
"  messuage  is  placed  before  land,  and  land  before  meadow, 
**  and  meadow  before  pasture,  et  sic  fie  similibus.    And 

m  SeeEarlofSeftonv.  Court,  (w)  Plowd.  164, 169. 

5  B.  &  C.  917,  922. 

W.R.P.  T  T 
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"everything  is  ranked  and  distinguished  in  dignity 
''according  to  its  necessary  use  in  life;  for  to  have  a 
''  house  for  a  man  to  dweU  in,  and  to  defend  his  body 
'*  against  the  coldness  and  inclemency  of  the  air,  is  more 
"  necessary  than  to  have  land  to  plough  for  bread ;  and 
'^  to  have  land  for  bread  is  again  more  necessary  than  to 
''  have  meadow  for  hay  for  cattle ;  and  to  have  meadow 
"for  hay,  which  will  serve  the  whole  year,  is  more 
"  necessary  than  pasture,  et  sic  de  similihus"  Here  it  is 
said  that  land  is  for  bread.  By  "  land  "  is  meant  "  arable 
land,''  according  to  the  well-understood  meaning  of  the 

The  land  woft    word  in  ancient  times.     And  the  land  was  for  bread. 

for  bread.  Every  tenant  took  land  because  he  desired  to  live  upon 
the  com  it  grew.  Meadow,  pasture  or  wood,  without 
arable  land,  was  of  no  use,  and  therefore  not  taken  alone. 
The  meadow  and  pasture  were  required  to  support  the 
horses,  cattle  and  sheep,  by  means  of  which  the  land  was 
tilled  and  manured,  and  the  woods  in  those  days  were 
chiefly  valuable  as  affording  sustenance  for  the  pigs. 
Ford  inannulati,  or  unrung  pigs,  are  the  objects  of 
frequent  animadversion  in  sundry  old  court  rolls  (n).     In 

In  Domesday,  Domesday  Book  the  meadow  land  is  frequently  measured 

meadow  *  * 

measured  by     ^Y  ploughs.     Thus,  in  Kensington  (Ghenesit)  there  was 

ploughs.  land  to  ten  ploughs,  meadow  for  two  ploughs,  pasture  for 

the  cattle  of  the  village,  and  pannage  for  two  himdred 

hogs  (o).     By  **  meadow  for  two  ploughs  "  was  meant  so 

much  meadow  as  would  support  the  oxen  necessary  for 

Meadows         two  ploughs  {p).     So  in  the  ancient  Saxon  grants  (g),  and 

ponged  to      ^^q  Jj^  ^^iq  Norman  grants  made  prior  to  the  statute  of 

Quia  Emptores  (r),  meadows  and  pastures  are  mentioned 

with  other  appurtenances  as  belonging  to  the  land(«). 

So  in  the  Abbreviatio  Placitorum  it  is  recorded  that  in 

Michaelmas  term,  2  John,  Walter  de  Witifeld  recovers 

(n)  See  those  of  the  manor  of  Saxons,  vol.  2,  pp.  555,  556. 
Wimbledon.  (r)  Stat.  18  Edw.  I.  c.  1. 

(o)  Bawdwen's  Translation  of  (s)  Mad.  Form.  Angl.  No.  288, 

Domesday,  Middlesex,  p.  25.  p.  178 ;  No.  296,  p.  181 ;  No.  298, 

(p)  Sir  H.  EUis*s  Introduction  p.  182 ;  No.  338,  p.  257  ;  No.  3G0, 

to  Domesday,  vol.  1,  pp.  103, 149,  p.  274 ;  No.  362,  p.  275  ;  No.  364, 

n.  (4).  p.  276;  No.  580,  p.  328. 

(q)  Sharon    Turner's    Anglo- 
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his  seisin  of  twenty  acres  of  pasture  and  forty  acres  of 
wood  belonging  to  his  free  tenement  {t). 

.    The  land  was  measured  amongst  the  Saxons  by  hides  Hides  and 

and  yard  lands   (virgata),  of  which  four  usually  went  ^  ®' 

to  a  hide.     Thus  the  Saxon  Chronicle,  in  speaking  of 

Domesday,  says, — **  So  very  narrowly,  indeed,  did  he 

commission  them  to  trace  it  out,  that  there  was  not  one 

single  hide  nor  yard  landf  nay,  moreover  (it  is  shameful  tp 

tell,  though  he  thought  it  no  shame  to  do  it),  not  even  an 

ox,  nor  a  cow,  nor  a  swine  was  there  left,  that  was  not  set 

down  in  his  writ  **  (u),    A  hide  land  was  supposed  to  be 

as  much  arable  land  as  would  maintain  a  family.     It  was 

accordingly  called  familia  by  the  Venerable  Bede(iB), 

though  in  some  rare  cases  the  term  "  hide  "  appears  to 

have  been  applied  to  pasture  and  wood  (i/).    But  amongst 

the  Normans  lands  were  measured  by  plowlands  (carucata)  plowlands 

and  oxgangs   {bovata)t  terms  exclusively  apphcable  to  a^^doxgangs. 

arable  land,  a  plowland  being  as  much  as  a  plough  could 

till,  and  an  oxgang  as  much  as  an  ox-team  could  till  (z), 

A  writ  for  an  oxgang  of  marsh  was  held  ill,  "  because 

an  oxgang  is  always  of  a  thing  which  lies  in  tillage  '*{a), 

(t)  Abbreviatio  Placitomm,  p.  erroneously  supposes   that   the 

27.     See  also  Hil.  4  John,  p.  87.  writ  was  held  Ul  on  accovint  of 

{u)  Sax.  Chro.  Anno  i085,  p.  the  uncertainty  of  the  term  ox- 

289,  Ingram's  edit.    The  learned  gang ;  Co.  Litt.  69  a,  n.  («).    And 

translator  puts  "  yard  of  land,"  he  further  adds,  "  See  infra,  a 

which  he  explains  to  be  the  fourth  like  case  as  to  the  uncertainty  of 

part  of  an  acre ;  but  the  expres-  virgata."    The  case  referred  to 

sion  is  syP^  laubej:,  yard  land,  appears  to  be  that  mentioned  by 

which  comprised  several  acres,  Lord  Coke  in  Co.  Litt.  69  a — 

varying  in  different  places.    Gib-  "A  fine  shall  not  be  received  de 

son  rightly  translates  the  passage  und  virgatd  terrcBy  for  the  un- 

thus:   "ut  ne  unica  esset  hyda  certainty;  vide  89  Hen.  VI.  8." 

atit   virgata   terrcB.**      Gibson's  But  on  reference  to  the  Year 

Sax.  Chron.,  p.  186.  Book  it  will  be  found  that  all 

{x)  Co. Litt. 69  a;  Sir  H. Ellis's  that  was  decided  was,  that  if  a 

Introduction  to  Domesday,  vol.  1,  grant  was  anciently  made  of  two 

p.  145.  virgates  of  land,  on  which  two 

{y)  Sir  H.  Ellis's  Introduction  messuages  have  since  been  built, 

to  Domesday,  vol.  1,  p,  148.    .  and  part  of  which  has  since  been 

U)  Ibid.  vol.  1,  p.  156.    Lord  converted  into  meadow,  pasture 

CoKe,  however,  says  that  an  ox-  and  wood,   the   deed   of   grant 

gang  was  as  much  as  an  ox  could  must  be  pleaded  in  its  terms, 

till.  and  the  land  demanded  by  the 

(a)  Fitz.  Abr.  tit.  Briefs,  241.  names  appropriate  to  its  present 

The  learned  editor  of  Co.  Litt.  state  of  messuage,  land,  meadow, 

T  T  2 


644 


APPENDIX. 


Qftinand 

tillage 

synonymous. 

Distress. 


Tithes. 


Though,  as  Lord  Coke  observes (6),  "a  plowland  may 
contain  a  messuage,  wood,  meadow,  and  pasture,  because 
that  by  them  the  ploughman  and  the  cattle  belonging  to 
the  plow  are  maintained."  Gain  and  tillage  were  synony- 
mous terms,  gaigner  signifying  to  till  and  gainure  tillage. 
So  beasts  of  the  plough  and  cattle,  which  tilled  and 
manured  the  land,  were  exempt  from  distress  if  any  other 
could  be  found  (c).  And  the  ancient  law  with  respect  to 
tithe  corresponded  with  this  state  of  things.  As  a  rule, 
every  kind  of  produce  was  titheable.  But  no  tithe  was 
payable  for  grass  used  for  the  agistment  or  feeding  of  any 
cattle  or  sheep  employed  in  the  tillage  or  manurance  of 
arable  land  within  the  parish;  because  the  parson  thereby 
got  better  tithes  from  the  arable  land  {d).  The  pasture 
land  was  thus  treated  by  law  as  subservient  to  the  arable, 
and  excused  from  tithe  on  the  groimd  that  it  tended  to 
make  the  arable  land  more  profitable. 


The  Statutes 
of  Merton 
and  West- 
minster the 
second. 


The  statutes  of  Merton  {e)  and  Westminster  the  second  {/) 
treat  tenants  entitled  to  common  appendant  as  a  well- 
known  class,  the  former  speaking  of  them  as  feoffees,  the 
latter  as  tenants  or  the  lord's  men.  Both  statutes  relate 
only  to  common  of  pasture,  that  being  a  right,  and  the 
only  right,  always  given  by  the  law ;  and  the  latter  statute 
expressly  excepts  common  of  pasture  claimed  by  any  one 
in  any  other  manner  than  of  common  right  he  ought  to 
have,  ''alio  modo  qtidm  de  jure  communi  habere  deberet" 
By  these  statutes  the  lord  was  enabled  to  improve  his 
wastes,  provided  he  left  sufficient  common  for  the  tenants. 


The  lord's 
freemen. 


The  tenants  exercising  these  rights  of  common  were 
often  called  generally  the  lord's  freemen.  Thus  in  the 
reign  of  King  John,  Amauricus  Comes  Hebraicarum  grants 
to  a  tenant  as  to  his  freeman,  for  his  service  and  homage. 


pasture  and  wood,  the  change 
being  alleged.  And  in  Shep- 
pard's  Touchstone,  p.  12,  hovata 
and  virgata  are  both  mentioned 
amongst  the  proper  terms  to  pass 
land  by  fine. 

(b)  Co.  Litt.  69  a. 


(c)  Com.  Dig.  tit.  Distress  (C) ; 
2  Inst.  182. 

(d)  1  Eagle  on  Tithes,  289, 290. 

(e)  Stat.  20  Hen.  HI.  c.  4. 
(/)  Stat.   13   Edw.  I.  c.  46. 

And  see  stat.  8  &  4  Edw.  VI. 
c.  3,  s.  2. 
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a  yaxd  land,  with  a  messuage  to  the  same  land  belonging, 
and  with  all  its  appurtenances,  to  hold  of  him  and  his 
heirs  to  the  tenant  and  his  heirs  at  a  certain  rent ;  ''  and 
I  will,"  the  deed  proceeds,  '*  that  he  shall  have  common 
in  my  town  of  M,  like  my  other  freemen  (sicut  alii  liberi 
mei  homines)  in  woods  and  waters  and  pastures  and  ways 
and  paths  "  (^).  So  in  the  second  year  of  the  reign  of 
King  John,  the  m£n  of  Prunhully  in  Sussex,  complain  that 
the  abbot  of  Battle  and  the  abbot  of  Eobertsbridge  had 
levied  a  fine  in  the  King's  Court  of  a  certain  marsh  which 
belonged  to  their  free  tenement  in  Prunhull,  of  which 
their  predecessors  were  seised  as  of  right  in  the  time  of 
Henry  the  king's  father  (h).  So  the  m^n  of  Ormadan,  to 
the  number  of  forty,  release  to  the  abbess  and  convent  of 
Dora  their  rights  of  common  in  certain  lands  (i).  So,  in 
the  reign  of  King  Henry  III.,  Eichard  de  Stoches  grants 
to  the  monks  of  Brueme  certain  lands  in  frankalmoigne, 
and  also  grants  them  common  of  pasture  with  the  other 
men  of  the  same  fee(^).  The  men  are  mentioned 
generally,  not  as  certain  particular  tenants,  but  the  whole 
of  the  tenants  of  that  fee  or  feud. 

The  fact  that  when  "land"  is  spoken  of  in  legal  Land  means 
instruments  arable  land  is  always  imderstood,  unless  *™ 
the  contrary  appears,  shows  the  importance  attached 
to  arable  land,  and  tends  to  prove  that  the  tenants  of 
the  arable  lands  in  a  manor  were  not  merely  certain 
individual  tenants,  but  were  in  ancient  times  all  the 
tenants  as  a  class.  When  every  tenant  held  and  lived 
upon  arable  land,  nothing  could  be  more  natural  than 
that  by  the  word  "  land,*'  arable  land  should  be  primarily 
understood. 

The  exceptions  to  the  rule,  that  common  appendant  is  Exceptions, 
the  common  law  right  of  every  free  tenant  of  a  manor, 

depend  simply  on  this,  that  the  special  nature  of  certain 

• 

(g)  Mad.  Form.  Angl.  No.  303,  p.  83. 
p.  184.  (k)  Mad.  Form.  Angl.  No.  341, 

(h)  Abbreviatio  Placitorum,  p.  pp.  258,  259.    See  also  No.  361, 

32.  pp.  274,  275. 

(i)  Mad.  Form.  Angl.  No.  153, 
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for  a  house. 


No  common 
for  ancient 
meadow. 


Lot  mead. 


subjects  of  tenure  renders  common  appendant  inappro- 
priate to  their  enjoyment.  Common  appendant  was  the 
right  which  every  free  tenant  of  arable  land  had,  by 
the  common  law,  to  depasture  upon  the  lord's  wastes 
all  cattle  subservient  to  the  tillage  and  manurance  of 
such  land,  namely,  horses,  kine  and  sheep,  which  are 
thence  called  commonable  beasts ;  and  the  number  of 
beasts  to  be  put  upon  the  common  was  as  many  as  were 
levant  and  cauchant  upon  the  land — ^that  is,  as  many 
as  the  land  was  capable  of  maintaining  on  it  by  ite 
produce  through  the  winter.  Common  appendant  could 
not  be  claimed  in  respect  of  a  house  without  any  curtilage 
or  yard;  for  it  was  truly  said,  ''beasts  cannot  be  rising 
and  lying  down  on  a  house,  unless  it  be  on  the  top  of 
thQ  house  ^'  (Z).  But  a  curtilage  was  supposed  to  belong 
to  a  house  or  cottage  unless  the  contrary  appeared  (m). 
So  common  appendant  could  not  be  claimed  in  respect  of 
ancient  meadow  or  pasture ;  for  the  meadow  and  pasture 
itself  helped  to  depasture  the  beasts  which  tilled  and 
manured  the  .arable  land  to  which  it  belonged;  and 
meadow  and  pasture  did  not  require  beasts  to  till  it. 
The  tenant  who  had  pasture  land  of  his  own  would  not 
require  to  put  so  many  cattle  on  the  lord's  wastes ;  and 
by  custom  common  appendant  might  be  limited  to  a 
certain  number  of  beasts  {n).  But  the  fact  that  the 
tenant  might  feed  his  beasts  elsewhere  did  not  destroy 
his  claim  to  common  appendant  (o) ;  and  even  if  arable 
land  was  converted  into  meadow  or  pasture,  the  right 
to  common  appendant  still  remained,  ior  the  land  might 
be  ploughed  up  again  (j?).  In  some  cases  the  meadow 
land  was  periodically  allotted  to  the  owners  of  the  arable 
land  in  the  manor,  giving  rise  to  an  exceptional  estate  of 
inheritance  peculiar  to  meadow  land.  The  freehold  was 
not  in  the  lord,  but  in  the  tenants  (g) ;  and  a  feofi&nent  by 

(Q  aBrownlow.lOl;  SchoUsv,  .    (a)  Year  Book,  17  Edw.  m, 

Hargreaves,  5  T.  Rep.  46;  2  R.  R.  84  b ;  1  Rol.  Abr.  tit.  Common 

682 ;  Benson  v.  Chester,  8  T.  Rep.  (D),  8. 

896 ;  4  R.  R.  708.  (p)  TyrringhcmCs  case,  4  Rep. 

Im)  Com.  Dig.  tit.  Common  (B) .  36  b,  87  b ;  Carr  v.  Lambert,  Law 

n)  1  Rol.  Abr.  tit.  Common  Rep.  1  Exch.  168. 

,  4 ;  Com.  Dig.  tit.  Common  (q)  Welden     v.    BridQetoater, 
Cro.  Eliz.  421 ;  Moor,  302 ;  Co. 
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the  tenant  of  the  allotment  for  the  time  being  allotted 
to  him  was  sufficient  to  pass  his  interest  in  the  whole  of 
the  mead  (r).  Meadow  ot  pasture  land  is  then,  from  its 
nature,  an  exception  to  the  ordinary  rule  which  gives 
common  appendant  of  common  right  to  every  freehold. 
But  such  exceptions  as  these  do  but  illustrate  and  confirm 
the  rule,  that  of  common  right  every  freeholder  is  entitled 
to  common  appendant  in  the  lord's  wastes. 

The  authorities  above  cited  from  Williams's  Saunders, 
Willes's  Eeports,  and  Comyns'  Digest  («),  are  strictly  in 
accordance  with  the  principles  above  stated.  And  Lord 
Coke's  Commentary  on  the  Statute  of  Merton,  which  is 
cited  at  length  by  the  Court  in  the  judgment  in  Lord 
Dunraven  v.  Llewellyn  {t),  so  far  from  shaking  these 
authorities,  evidently  confirms  them.  The  Court,  how- 
ever, says,  that  common  appendant  is  not  a  common 
right  of  all  tenantSy  but  belongs  only  to  each  grantee, 
before  the  statute  of  Quia  emptores,  of  arable  land  by 
virtue  of  his  individual  grant,  and  as  an  incident  thereto, 
and  is  as  much  a  peculiar  right  of  the  grantee  as  one 
derived  by  express  grant  or  by  prescription.  But  the 
principle  that  common  appendant  is  not  a  peculiar  right, 
but  the  common  right  of  all  tenants,  is  not  only  asserted 
by  the  authorities  above  mentioned,  and  consistent  with 
the  language  of  the  legislature  and  of  ancient  documents, 
but  it  has  produced  doctrines  of  law  which  are  undeniable, 
and  which  turn  solely  on  the  distinction  that  tills  kind 
of  common  is  of  common  right,  whilst  other  kinds  are 
not.  These  doctrines  are  two.  First,  because  common  Ooxmnonap- 
appendant  is  of  common  right,  therefore  a  man  need  not  Eot  be  pre- 
prescribe  for  it{u).  Lord  Coke,  who  lays  down  this  scribed  for. 
doctrine,  had  previously  said  that  appendants  are  ever 
by  prescription  {x).  Mr.  Hargrave,  in  his  note,  reconciles 
the  two  doctrines  thus:  that  ''as  appendency  cannot  be 

Utt.  4  a ;  Bol.  Abr.  tit.  Estate  (C).  M  Co.  Litt.  48  b. 

See  also   ArchsBologia,  vol.   88,  m  Ante,  p.  640. 

p.  276;  vol.  85,  p.  470;    Case  \t)  -4nte,  p.  638. 

and    opinion    of    Sir    Orlando 

Bridgman,  12  Jur.,  N.  S.,  pt.  2, 

p.  103 ;  and  see  Pate  v.  BrownUm,  Brev.  179,  n.  (6) 

1  Keble,  876.  .  .    (x)  Co.  Litt.  121  b. 


[u)  Co.  Litt.  122  a;  Year  Book, 
^1  Hen.  VI.,  10  a;   Fita.  Nat. 
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without  prescription,  the  former  always  implies  the  latter; 
and,  therefore,  if  one  pleads  common  appendant  it  is 
unnecessary  to  add  the  usual  form  of  prescribing  "(^). 
In  other  words,  common  appendant  is  not  a  peculiar  right 
belonging  to  each  grantee,  but  a  common  right  belonging 
to  all,  and  so  well  known  to  the  law  as  such,  that  it  is 
sufficient  in  pleading  merely  to  mention  its  name,  without 
entering  into  a  more  minute  description.  Had  it  been 
a  pecuhar  right  belonging  to  each  grantee,  it  would  have 
been  necessary  to  set  it  out,  the  tenant  claiming  that  he, 
and  all  those  whose  estate  he  had,  from  time  immemorial 
used  to  place  so  many  beasts  of  such  a  kind  upon  such  a 
common.  In  this  respect  common  appendant  resembles 
the  custom  of  gavelkind  and  borough  English,  which  are 
known  to  the  law  and  need  not  be  particularly  described, 
whereas  any  other  customary  mode  of  descent  requires  to 
be  particularly  stated  (z).  Secondly,  "  If  a  man  purchase 
part  of  the  land  wherein  common  appendant  is  to  be  had, 
the  common  shall  be  apportioned,  becatise  it  is  of  common 
right;  but  not  so  of  a  common  appurtenant  or  of  any 
other  common  of  what  nature  soever"  (a).  Here  common 
appendant  is  distinguished  from  all  other  kinds  of 
common,  on  the  simple  ground  of  its  being  of  common 
right  or  a  right  given  by  the  law.  Tyrringham's  case  (6) 
turned  on  this  distinction.  The  tenant  there  lost  his 
common  by  claiming  it  as  annexed  to  meadow  and 
pasture:  whereby  was  imderstood  ancient  meadow  and 
pasture,  to  which,  as  we  have  seen(c),  common  cannot 
be  appendant.  Common  may,  however,  by  a  grant  or 
prescription,  be  appurtenant  to  meadow  and  pasture ;  and 
such  in  this  case  it  was  held  to  be.  The  owner  of  part 
of  the  land  over  which  the  common  was  claimed,  pur- 
chased the  premises  in  respect  of  which  it  was  claimed, 
and  then  demised  them  to  the  plaintiff,  who  put  in  two 
cows  into  the  residue  of  the  land  over  which  the  right 
of  common  had  existed.  The  defendant,  who  was  the 
farmer  of  the  owner  of  this  land,  with  a  little  dog  drove 


(y)  Co.  Litt.   122  a,    n.   (2) ; 
Jenkin  v.  Vivian,  Popham,  201. 
(z)  Bac.  Abr.  tit.  Customs  (H). 


(a)  Co.  Litt.  122  a. 
\h)  4  Kep.  36  b. 
(c)  Ante,  p.  646. 
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out  the  cows;  and  it  was  held  that  he  was  justified  in 
so  doing.  By  the  union  of  part  of  the  land  wherein  the 
common  was  to  be  had  with  the  premises  in  respect  of 
which  it  was  to  be  had,  the  entire  right  of  common  was 
destroyed,  because  it  was  merely  common  appurtenant 
'*  Forasmuch  as  the  Court  resolved  that  the  common  was 
appurtenant  and  not  appendant,  and  so  against  common 
right,  it  was  adjudged  that  by  the  said  purchase  all  the 
common  was  extinct  *'  {d).  Common  appurtenant  is  Common 
against  common  right  because  it  depends  upon  a  special  f^K^^i^t* 
grant,  either  expressed  or  implied  from  long  usage ;  and  common 
the  law  accordingly  allows  it  to  fail  altogetiier  whenever  "^  ' 
it  cannot  be  exercised  in  its  integrity.  But  common 
appendant,  being  of  common  right,  a  right  common  to 
every  freeholder,  is  favoured  by  the  law,  and  allowed 
to  be  apportioned  on  the  union  of  the  tenements  in 
respect  of  which  it  is  claimed  with  part  of  the  lands  over 
which  the  right  is  exercised.  Had  the  common  been 
appendant  in  Tyrringham* s  case,  it  is  clear  that  the  Court 
would  have  held  the  plaintiff  justified  in  putting  in  an 
apportioned  number  of  cattle  on  the  residue  of  the  lands 
over  which  the  right  of  common  originally  existed. 

These  considerations  would  probably  be  of  themselves 
sufficient  to  show  that  the  proposition  laid  down  in  books 
of  authority,  that  common  appendant  is  the  common 
law  right  of  every  tenant  of  freehold  lands,  is  as  accurate 
as  any  general  proposition  can  be,  and  is  not  to  be 
explained  away  into  a  number  of  distinct  and  pecuhar 
grants,  made  only  to  certain  tenants  individually.  The 
Court  in  Lord  Dunraven  v.  Llewellyn  assumes  as  a  fact 
that  such  grants  were  actually  made  in  the  case  before 
it,  according  to  the  explanation  given  by  Lord  Coke. 
And  in  many  cases  it  may  be  taken  as  historically  true 
that  such  grants  were  made.  But  rights  of  common 
were  far  more  important  in  ancient  times  than  they 
are  at  present  (e),  and  in  many  places  in  England  they 

((2)  4  Hep.  88  a.  citonim,  Mich.  4  John,  p.  86 ; 

{e)  See  Mr.  Beale's  suggestive  Trin.  4  John,  p.  40 ;  Easter,  7  & 

Essay  on  Commons  Preservation,  8  John,  p.  51. 
Essays,  p.  109  ;  Abbreviatio  Pla- 
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appear  to  have  existed  long  before  the  feudal  rules  of 
tenure  were  introduced  by  the  Normans.  Lot  meads,  in 
particular,  were  of  Saxon  or  German  rather  than  of 
Norman  origin.  And  there  is  reason  to  believe  that 
the  rights  of  common  over  common  field  lands,  about 
which  the  Court  of  Exchequer,  in  the  twenty-seventh 
year  of  the  reign  of  Queen  Elizabeth,  confessed  them- 
selves ''at  first  altogether  ignorant "(/),  were  at  least 
of  Saxon,  if  not  in  many  cases  of  ancient  British 
origin  (^).  Agriculturists  were  not  then  very  enter- 
prising. An  "assart,"  or  reclamation  of  waste,  was  of 
rare 'occurrence  (fe).  The  British  cultivators  were  often 
left  by  the  Saxon  conquerors,  and  the  Saxons  by  the 
Normans;  and  each  retained  their  ancient  customs, 
which  by  degrees  grew  up  into  rights  (i).  The  Norman 
lawyers  applied  as  best  they  could  the  feudal  rules  of 
tenure  to  the  state  of  things  they  found  actually  existing. 
The  notions  about  property  were  then  unripe  (A;).  So 
long  as  a  man  could  feed  his  horse  or  his  cow  on  the 
waste,  put  his  hogs  into  the  woods  to  grub  for  acorns, 
and  cut  timber  for  fuel  or  repairs,  it  was  not  of  the 
slightest  consequence  to  him  whether  the  property  in 
the  wastes  and  woods  was  in  himself  or  in  somebody 
else.  In  Domesday,  as  we  have  seen,  woods  are  usually 
measured  only  by  the  number  of  pigs  they  can  feed. 
Many  forests,  moors  and  marshes,  being  quite  unprofit- 
able and  often  inaccessible,  do  not  appear  to  have  been 
taken  into  account.  When  it  became  necessary  that  they 
should  have  some  legal  owner,  the  lord  of  the  manor  was 
the  only  person  in  whom  the  ownership  could  be  con- 
sidered to  vest.  But  the  right  of  a  tenant  of  arable  land 
to  put  his  cattle  on  the  waste  probably  existed  in  many 


(/)  Sir  Miles  Corbet's  case, 
7  Kep.  6  b. 

{g)  See  Archseologia,  vol.  34, 
p.  Ill,  vol.  87,  p.  883.  See  also 
postj  as  to  the  Welsh  custom 
of  co-tillage.  The  Saxon  term 
"yard  land  "  is,  according  to  the 
author's  experience,  generally 
applied  to  lands  in  common 
fields. 

{h)  Essarts,    or    assarts,    are 


mentioned  but  rarely  in  Domes- 
day. Sir  H.  Ellis*s  Introduction 
to  Domesday,  vol.  1,  p.  102. 

(t)  1  Sharon  Turner's  Anglo- 
Saxons,  324,  325 ;  2ib.  542,  543; 
Palgrave*8  Blse  and  Progress  of 
the  English  Commonwealth, 
vol.  1,  pp.  26,  27,  28,  88,  77. 

{k)  See  Palgrave,  vol.  1,  pp. 
llsq. 
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cases  quite  irrespective  of  any  actual  grant.  The  tenant 
and  his  rights  were  there  ahready,  and  the  feudal  law 
adapted  itself  to  the  existing  circumstances,  giving  to  the 
lord  the  property  in  the  waste,  and  to  the  tenant  the 
right  of  taking  the  herhage  by  the  mouths  of  his  cattle. 

The  following  passage  from  Maine's  Ancient  Law(Z)  Maine  on 
illustrates  the  sort  of  change  that  probably  took  place,  ^^f^. 
Speaking  of  the  rule  of  primogeniture,  he  says: — "The 
"ideas  and  social  forms  which  contributed  to  the  f cr- 
emation of  the  system  were  unquestionably  barbarian 
"  and  archaic ;  but  as  soon  as  courts  and  lawyers  were 
"called  in  to  intei-pret  and  define  it,  the  principles  of 
"interpretation  which  they  applied  to  it  were  those  of 
"the  latest  Eoman  jurisprudence,  and  were  therefore 
"excessively  refined  and  matured.  In  a  patriarchally 
"governed  society,  the  eldest  son  may  succeed  to  the 
"  government  of  the  agnatic  group,  and  to  the  absolute 
"  disposal  of  its  property.  But  he  is  not  therefore  a  true 
"proprietor.  He  has  correlative  duties  not  involved  in 
"the  conception  of  proprietorship,  but  quite  undefined 
"  and  quite  incapable  of  definition.  The  later  Eoman 
"jurisprudence,  however,  like  our  own  law,  looked  upon 
"uncontrolled  power  over  property  as  equivalent  to 
"ownership,  and  did  not,  and  in  fact  could  not,  take 
"notice  of  liabilities  of  such  a  kind  that  the  very  con* 
"  ception  of  them  belonged  to  a  period  anterior  to  regular 
"law.  The  contact  of  the  refined  and  the  barbarous 
"  notion  had  inevitably  for  its  effect  the  conversion  of  the 
"  eldest  son  into  legal  proprietor  of  the  inheritance.  The 
"  clerical  and  secular  lawyers  so  defined  his  position  from 
"  the  first ;  but  it  was  only  by  insensible  degrees  that 
"  the  younger  brother,  from  participating  on  equal  terms 
"  in  all  the  dangers  and  enjoyments  of  his  kinsman,  sank 
"  into  the  priest,  the  soldier  of  fortune,  or  the  hanger-on 
"of  the  mansion.  The  legal  revolution  was  identical 
"with  that. which  occurred  on  a  smaller  scale  and  in 
"quite  recent  times  through  the  greater  part  of  the 
"  Highlands  of  Scotland.     When  called  in  to  determine 

(I)  P.  237,  Ist  edit. 
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**  the  legal  powers  of  the  chieftain  over  the  domains  which 
*'  gave  sustenance  to  the  clan,  Scottish  jurisprudence  had 
*'  long  since  passed  the  point  at  which  it  could  take  notice 
<'  of  the  vague  Umitations  on  completeness  of  dominion 
''imposed  by  the  claims  of  the  clansmen,  and  it  was 
''inevitable  therefore  that  it  should  convert  the  patri- 
"  mony  of  many  into  the  estate  of  one." 

Wales.  A  change  of  a  somewhat  similar  nature  appears  to  have 

taken  place  in  the  principality  of  Wales.  The  land  in 
dispute  in  the  case  of  Lord  Dunraven  v.  Llewellyn  was 
situate  in  the  county  of  Glamorgan  in  Wales.  Wales, 
as  is  well  known,  was  conquered  by  King  Edward  the 
First,  who,  by  the  Statutum  Wallue,  12  Edw.  I.,  some- 
times called  the  Statute  of  Bhuddlan,  subjected  a  great 
part  of  it,  principally  the  northern  portion,  to  English 
law(m).  Before  this  time  large  tracts  of  land  had 
doubtless  been  given  to  Englishmen,  who  vanquished  the 
natives  and  took  their  lands.  But  the  rest  of  Wales  was 
governed  by  its  own  laws  and  customs,  of  which  copies 
and  translations  were  published  in  the  year  1841,  under 
the  direction  of  the  Commissioners  of  PubUc  Records. 
In  one  of  these  it  is  thus  provided  : — "  Three  things  that 
"  are  not  to  be  done  without  the  permission  of  the  lord 
"and  his  court:  building  on  a  waste,  ploughing  on  a 
"  waste,  and  clearing  wild  land  of  wood  on  a  waste  ;  and 
"  there  shall  be  an  action  for  theft  against  such  as  shall 
"  do  so,  because  every  wild  and  waste  belongs  to  the  country 
"and  kindred  in  common^  and  no  one  has  a  right  to 
"exclusive  possession  of  much  or  Uttle  of  land  of  that 
"  kind  "(n).  Again,  it  is  said  that  "  every  habitation 
"  ought  to  have  a  bye  road  to  the  common  waste  of  the 
" '  trev '  or  vill  "(o).  So  an  oak,  a  birch  or  a  wych  elm 
could  not  be  cut  without  the  permission  of  the  country 
and  lord  (p) ;  but  any  person  might  take  fuel  from  a 

(m)  See  1  Bl.  Comm.  93,  94;  p.  655,  fol.  edit,  by  Record  Com. 

Hale's  Hist,  of  Common  Law,  missioners. 

pp.  248  sq. ;  2  Beeves's  Hist.  Eng.  (o)  Welsh  Laws,  bk.  9,  ch.  25, 

Law,  ch.  9,  p.  92.  No.  8,  p.  525,  fol.  edit,  by  Record 

(n)  CyvreithiauCymru,  Welsh  Commissioners, 

Laws,  bk.  13,  ch.  2,  No.  101,  (i))Ibid.bk,  18,  ch.  2,  No.  238, 
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decayed  or  hollow  tree  {q).  As  land  was  inalienable,  and 
descended  equally  amongst  all  the  sons,  the  landowners 
in  the  same  place  were  probably  in  most  cases  of  kin  to 
one  another.  Hume  says  in  his  History  of  England  (r), 
speaking  of  the  time  of  the  conquest  by  Edw.  I. — **  The 
"rude  and  simple  manners  of  the  natives,  as  well  as 
"the  mountainous  situation  of  their  country,  had  made 
"them  entirely  neglect  tillage  and  trust  to  pasturage 
"  alone  for  their  subsistence."  This  statement,  however, 
appears  too  sweeping.  The  wars  in  which  they  were  then 
engaged  were  more  probably  the  cause  of  their  neglect  of 
tillage.  Many  of  their  ancient  laws  relate  to  agriculture ; 
their  lands  appear  to  have  been  cultivated  by  a  system  of 
co-tillage,  the  land  when  ploughed  being  divided  into 
twelve  parts — the  first  for  the  ploughman,  another  to  the 
irons  («),  another  to  the  driver,  another  to  the  plough,  and 
the  rest  to  the  owners  of  the  eight  oxen  that  formed  the 
team  (t).  Go-tillage  of  waste  is  elsewhere  said  to  be  one 
of  the  immunities  of  an  innate  Cymro  or  Welshman  (u), 
and  without  co-tillage  it  is  gravely  said  no  country  can 
support  itself  in  peace  and  social  union  (x).  No  trace 
appears,  so  far  as  the  author  has  been  able  to  discover,  of 
any  mere  right  of  common  of  pasture,  according  to  the 
notions  of  English  law.  At  the  time  of  the  conquest, 
Llewellyn,  the  native  prince,  granted  four  "  cantrevs,"  or 
four  hundred  trevs  or  vills,  to  the  king,  besides  other 
lands;  and  in  the  document  by  which  this  grant  was 
effected  the  king  grants  that  all  holding  lands  in  the  four 
cantrevs  and  other  lands  aforesaid  which  our  lord  the 
king  holds  in  his  own  hands  (except  those  to  whom  the 
king  shall  refuse  to  do  this  favour),  shall  hold  them  as 
freely  and  fully  as  before  the  war  they  were  accustomed 
to  hold,  and  shall  enjoy  the  same  liberties  and  customs 
which  before  they  were  accustomed  to  enjoy;  so  that 

(g)  Ibid.  bk.  10,  ch.  7,  No.  9 ;  the  lord's  ploughs, 
bk.  13,  ch.  2,  No.  102.  {t)  The  Venedotian  CJode,  bk.  8, 

(r)  Vol.  2,  pp.  240,  241,  8vo  ch.  24,  par.  8,  p.  168,  fol.  edit,  by 

edit.  1802.  Record  Commissioners. 

(a)  Compare  1  Ellis's  Introduc-  {u)  Welsh  Laws,bk.  18,  ch.  2, 

tion  to  Domesday,  p.  266,  where  No.  88,  p.  651,  fol.  edit, 
it  appears  that  certain  tenants  (x)  Ibid.  bk.  18,  ch.  2,  No.  46, 

were  bound  to  furnish  irons  for  p.  688. 


654 


APPENDIX. 


Writ  of  novel 
dlBseisin  of 
common  of 
pasture. 


The  remedy 
ascertained 
the  right. 


they,  who  held  of  the  prince,  for  the  future  shall  hold 
those  lands  of  the  king  and  his  heirs  by  the  accustomed 
services  (y).  This  grant  was  substantially  carried  out  by 
jbhe  Statute  of  Wales  before  mentioned.  But  the  alteration 
made  by  the  introduction  of  writs  similar  to  those  then 
used  in  England  of  necessity  led  to  a  system  of  law  con- 
formable to  those  writs.  Amongst  other  writs  specifically 
introduced  by  the  statute,  was  the  writ  of  novel  disseisin 
of  common  of  pasture.  This  writ,  as  given  by  the  statute, 
is  in  the  following  form :  ''A.  complains  to  us  that  B.  and 
**  C.  Unjustly  and  without  judgment  disseised  him  of 
**  common  of  pasture,  which  belongs  to  his  free  tenement 
"in  such  a  vill,  or  toother  if  the  case  requires  it,  i^ter 
'*  the  peacie  proclaimed  in  Wales  in  the  twelfth  year  of 
*'our  reign "(«).  This  form  of  writ  is  similar  to  that 
given  in  Ktzherbert's  Natura  Brevium{a),  and  "lieth," 
as  he  says,  "where  a  man  hath  common  of  pasture 
"appendant  or  appurtenant  to  his  manor,  or  house  or 
"land,  which  he  hath. for  term  of  life,  or  in  fee  simple  or 
"  in  fee  tail ;  if  he  be  disturbed^' of  his  common,  so  that  he 
"cannot  take  it  as  he  ought  to  do,  he  shall  have  an 
"  assize  of  novel  disseisin  thereof."  A  Welshman,  there- 
fore, who  had  been  disturbed  in  his  enjoyment  of  the 
common  wastes  would  have  had  no  remedy  but  to  sue  out 
this  writ. 

The  nature  of  the  remedy  ascertained  to  an  English 
lawyer  the  nature  of  the  right.  The  common  now  be- 
longed to  the  tenement.  The  refined  distinctions  between 
appendant  and  appurtenant  are  not  noticed  in  the  writ, 
and  were  probably  the  work  of  a  later  age.  But  here 
was  an  incorporeal  tenement  only,  belonging  to  a  corporeal 
one.  The  writ,  as  Fitzherbert  remarks,  does  not  say  that 
the  claimant  is  disseised  of  his  freehold,  as  was  done  in 
the  case  of  land,  but  only  of  his  common  of  pasture 
belonging  to  his  freehold  {b).    Here  was  an  end  of  any 


(y)  Articulorum  pacis  cum 
rege  Anglise  ratificatio  per 
Llewelinum  principem  Wallise, 
A.D.  1277,  Rymer's  Foedera,  vol. 
2,  pp.  88—90. 


{2)  P.866offol.edit,byReoord 
Commissioners. 

(a)  Vol.  2,  p.  179. 

(b)  Fitz.   NeAi.   Brev.   voL    2, 
p.  179. 
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claim  to  the  soil  of  the  waste.  All  the  tenants  who  had 
been  accustomed  to  put  their  cattle  on  the  waste  had 
their  rights  defined  more  accurately  than  before,  but 
narrowed  also  to  fit  the  definition.  This  appears  to  have 
been  the  actual  origin  of  common  appendant  in  most 
parts  of  the  principahty  of  Wales ;  and  if  this  be  so,  that 
right,  in  that  country  at  least,  has  had  its  origin,  not  in  a 
number  of  actual  separate  grants  made  by  the  lord  to 
certain  tenants,  but  in  .the  adaptation  of  the  ancient  rights 
of  the  freeholders  as  a  class  to  the  remedies  prescribed  by 
English  law. 

The    county  of   Glamorgan,   in  which  the    lands  in  County  of 
dispute  in  the  case  of  Lord  Dunraven  v.  Llewellyn  were  not«^^ 
situate,  does  not  appear  to  have  been  comprised  in  the  by  Llewellyn, 
grant  made  by  Prince  Llewellyn  to  King  Edward  I.  (c). 
The  lordship  of  this  county  appears  to  have  been  acquired 
by  the  Crown  from  Anne,  Countess  of  Warwick,  whose 
daughter  married  Bichard,  Duke  of  Gloucester,  afterwards 
Bichard   III.,   King    of   England.     Anne,   Countess  of 
Warwick,  was  a  descendant  of  one  Bobert  Fitzhamon, 
(a  great  lord  and  kinsman  of  William  the  Conqueror,) 
who   acquired  the  lordship  of  Glamorgan  by  conquest  Conquered  by 
from  the  Welsh,   in  the  fourth  year  of   the  reign  of  ^^n."^^*^^" 
King  William  Bufus,  and  who  gave  the  castle  and  manor 
of  Ogmore  to  William  de  Londres,  knight,  in  rewai*d  for 
his  services  {d).     And  by  a  statute  of  the  reign  of  King  Subjected  to 
Henry  VIII.  (e),  it  was  provided  that  after  the  feast  of  ^^^l^^ 
All  Saints  then  next  coming,  justice  should  be  ministered 
and  executed  to  the  king's  subjects  and  inhabitants  of  the 
said  county  of  Glamorgan,  according  to  the  laws,  customs 
and  statutes  of  the  realm  of  England,  and  after  no  Welsh 
laws,  in  such  form  and  fashion  as  justice  was  ministered 
and  used  to  the  king's  subjects  within  the  three  shires 
of  North  Wales.     This  statute  preserved  the  equal  descent 

(c)  See  an  interesting  article  printed  in  Caradoc  of  Llancar- 

on   the   political   geography  of  van's   History   of    Wales,    a.d. 

Wales  by  Henry  Salusbury  Mil-  1774,   pp.    xxiii.,    xxvi.,    xxix., 

man,  Esq.,  in  the  Archeologia,  zzzi. 
vol.  88,  p.  19.  {e)  Stat.  27  Hen.  VHI.  o.  26, 

((2)  Stradling's     Winning     of  s.  14^ 
Glamorgan    from    the    Welsh, 
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amongst  all  the  sons  then  prevalent  in  Wales  (/),  which, 
however,  was  abolished  by  a  subsequent  Act  of  the  same 
reign  (gf). 

In  the  case  of  Lord  Dunraven  v.  Llewellyn,  the  lord 
who  claimed  the  land  in  dispute  as  part  of  the  waste 
tendered,  as  we  have  seen,  evidence  of  reputation — ^that 
so  it  was  considered  by  the  commoners.  This  evidence 
was  rejected,  and  the  commoners  were  not  considered  as 
a  body  or  class,  because  certain  tenants  only — ^namely, 
the  tenants  of  arable  lands — have  by  law  a  right  to 
Modus.  common  appendant.     If,  however,  the  dispute  had  been 

between  the  rector  of  the  parish  and  an  occupier  of  arable 
land,  with  respect  to  a  parochial  modus  payable  in  hea 
of  great  tithe,  evidence  of  reputation  would  have  been 
clearly  admissible  (h).  And  yet  the  question  would  have 
been  one  which  did  not  concern  every  occupier  of  land  in 
the  parish,  for  the  occupier  of  pasture  land  paid  no  great 
tithe.  The  tithe  of  agistment  of  pasture  was  a  small 
tithe  only(t).  This  exception,  however,  arising  as  it  did 
from  the  nature  of  the  subject  of  occupancy,  did  not 
prevent  the  other  occupiers  from  being  treated  as  a  class. 
So  in  the  case  of  common  appendant,  the  exceptions 
which  arise  from  the  nature  of  certain  holdings  should 
not  prevent  the  claimants,  who  all  claim  under  one 
common  title — namely,  a  right  given  by  the  law  itself — 
from  being  considered  as  a  class  of  persons,  with  respect 
to  whose  rights  evidence  of  reputation  is  admissible. 

If  the  commoners  who  claimed  common  appendant  for 
their  commonable  beasts  had  claimed  by  the  custom  of  the 
manor  a  right  to  put  on  the  waste  beasts  not  commonable, 
such  as  geese  and  pigs,  evidence  of  reputation  would  have 
Custom.  been    admissible  on   the  ground  that  a  custom  was  in 

dispute  (&).     But  such  evidence  is  admissible  in  the  case 

(/)  Stat.  27  Hen.  Vin.  c.  26,  (i)  1  Eagle  on  Tithes,  44, 

8.  86.  Ik)  Damerell  v.  Protheroe,  10 


(g)  Stat.  84  &  86  Hen.  VIH.  Q.  B.  20;   Priohard  v.  Powell, 

c.  26,  ss.  91,  128.  10  Q.  B.  689,  608,  as  explained 

(h)  White  V.  Lisle,  4  Mad.  214,  in  Lord  Dunraven  v.  LlcweUyn, 

226.  ante,  p.  639. 
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of  a,  custom  solely  on  the  ground  that  a  custom  affects  a 
class  or  body  of  persons  in  a  particular  place  (Z).  Can  it 
be  said  that  the  commoners  are  less  a  class  when  the 
custom  of  the  manor  coincides  with  the  common  law, 
which  is  the  general  custom  of  the  realm,  than  when  it 
•differs  from  it  ? 

It  may  be  said  that  common  appendant  at  the  present  Extinguish- 
day  is  comparatively  rare,  that  many  such  rights  have  rights? 
now  become  extinguished,  and  that,  supposing  a  single 
right  to  remain  in  a  manor,  ought  evidence  of  reputation 
to  be  given  in  support  of  it  ?  The  answer  is,  that  this 
depends  upon  the  manner  in  which  the  claimant  frames 
liis  claim.  He  may  choose  to  rely  on  his  continuous 
enjoyment  of  the  right  of  common  in  respect  of  his  tene- 
ment, or  he  may  claim  the  benefit  of  the  provisions,  with 
hability  to  the  limitations,  of  the  Prescription  Act(m); 
but  he  will  not  then  be  able  to  avail  himself  of  the  former 
-exercise  of  similar  rights  in  respect  of  other  tenements 
holden  of  the  same  manor.  If,  however,  he  claim  his 
common  as  appendant,  there  seems  no  reason  why,  in 
relying  on  a  general  right,  he  should  not  have  the  benefit 
of  evidence  of  reputation  as  to  similar  rights  once  existing 
but  now  extinct.  Beputation  is  admissible  as  to  the 
boundaries  of  a  manor,  and  none  the  less  though  the 
manor  as  such  has  ceased  to  exist  (n).  The  cesser,  there- 
fore, of  any  general  right  ought  not  to  prevent  the  admis- 
sion of  evidence  of  reputation  as  to  its  former  existence. 
The  cases  as  to  customs  afford  an  analogy.  If  all  the  Customs, 
copyholds  but  one,  parcel  of  a  certain  manor,  should 
become  extinct,  the  tenant  of  that  one  may,  if  he  pleases, 
allege  a  customary  right  of  common  as  belonging  to  that 
tenement  only  (o) ;  but  in  that  case  he  cannot  adduce 
evidence  of  the  enjoyment  of  a  similar  right  by  other 

(J)  Jones  V.  Robin,  10  Q.  B.  298;  and  see  Barnes  v.  Mawson, 

681,688,620,686.  1    Mau.   &  Sel.  77;  U   R.   R. 

(m)  Stat.  2  &  8  WiU.  IV.  o.  71,  897. 
ante,  p.  647.  (o)  Bac.    Abr.    tit.    Copyhold 

(n)  Steel  v.  Prichett,  2  Stark.  (E) ;   FoisUm  and  Crachroode's 

468;   20   R.    R.    717;   Doe    d.  co^,  4  Rep.  81  b. 
MoUsvjorth  7.  Sleemant  9  Q.  B. 

W.R.P.  U  U 
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tenants  of  the  same  manor  (^).  He  must  prove  the 
custom  as  he  alleges  it(g).  He  may,  however,  if  he 
pleases,  allege  the  right  as  belonging  by  custom  to  all  the 
customary  tenements  of  the  manor  (r),  and  in  that  case 
evidence  as  to  the  other  tenements  will  be  admissible  in 
his  behalf ;  but  at  the  sajne  time  he  will  expose  his  claim 
to  be  met  by  evidence  relating  to  any  other  tenement  in 
the  manor  standing  in  the  same  situation  as  his  own  («]. 

For  these  reasons  the  author  is  of  opinion  that  the 
case  of  Lord  Dunraven  v.  Llewellyn  was,  on  the  pomt 
in  question,  wrongly  decided.  There  was  another  point 
decided,  namely  this,  that  evidence  of  actual  exercise  is 
not  essential  to  the  admission  of  evidence  of  reputation. 
With  this  decision  the  author  has  no  fault  to  find. 

(p)  Wilson  V.  Page,  4  Esp.  71.  (s)  1  Scriv.  Cop.  597, 3rd  edit.; 

(g)  Dunstan  v.  Tresider,  6  T.  Cort  v.  Birkbeck,  1  Doug.  218, 

Rep.  2.  219,  228  ;  Freeman  v.  Phillips,  4 

(r)  SeePottery. NortKlWms.  Mau.  &  Sel.  486,  495;  16  R.  R. 

Saund.  846,  848 ;  1  Lev.  268.  524. 
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Beferred  to,  pp.  455,  457. 


The  Manor  of]  A  General  Court  Baron  of  John  Free- 
Fairfield  in    I  man  Esq.  Lord  of  the  said  Manor  holden 

the  County  of  in  and  for  the  said  Manor  on  the  1st  day 
Middlesex,  j  of  January  in  the  third  year  of  the  reign  of 
our  Sovereign  Lady  Queen  Victoria  by  the  Grace  of  God 
of  the  United  Kingdom  of  Great  Britain  and  Ireland 
Queen  Defender  of  the  Faith  and  in  the  year  of  our 
Lord  1840  Before  John  Doe  Steward  of  the  said  Manor. 

At  this  Court  comes  A.  B.  one  of  the  customary  tenants 
of  this  ma'hor  and  in  consideration  of  the  sum  of  £1000  of  Gonsidera- 
lawful  money  of  Great  Britain  to  him  in  hand  well  and    ^^^' 
truly  paid  by  C.  D.  of  Lincoln's  Inn  in  the  county  of 
Middlesex  Esq.  in  open  Court  surrenders  into  the  hands  Surrender, 
of  the  lord  of  this  manor  by  the  hands  and  acceptance 
of  the  said  steward  by  the  rod  according  to  the  custom 
of  this  manor    AH  that  messuage  &c.  [here  describe  the  Parcels, 
premises]  with  their  appurtenances  (and  to  which  same 
premises   the  said  A.  B.  was  admitted  at  the  general 
Court  holden  for  this  manor  on  the  12th  day  of  October 
1838)    And  the  reversion  and  reversions  remainder  and 
remainders  rents  issues  and  profits  thereof    And  all  the 
estate  right  title  interest  trust  benefit  property  claim  and  Estate, 
demand  whatsoever  of  the  said  A.  B.  in  to  or  out  of  the 
same  premises  and  every  part  thereof    To  the  use  of  the 
said  C.  D.  his  heirs  and  assigns  for  ever  according  to 
the  custom  of  this  manor. 

Now  at  this  Court  comes  the  said  C.  D.  and  prays  to  Admittance. 
be  admitted  to  all  and  singular  the  said  customary  or 
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copyhold  hereditaments  and  premises  so  surrendered  to 
his  use  at  this  Court  as  aforesaid  to  whom  the  lord  of  this 
manor  by  the  said  steward  grants  seisin  thereof  by  the 

Habendum,  rod  To  hayb  AND  TO  HOLD  the  said  messuage  heredita- 
ments and  premises  with  their  appurtenances  unto  the 
said  G.  D.  and  his  heirs  to  be  holden  of  the  lord  by  copy 
of  court  roll  at  the  will  of  the  lord  according  to  the 
custom  in  this  manor  by  fealty  suit  of  court  and  the 
ancient  annual  rent  or  rents  and  other  duties  and  services 
therefor  due  and  of  right  accustomed  And  so  (saving  the 
right  of  the  lord)  the  said  C.  D.  is  admitted  tenant  thereof 
and  pays  to  the  lord  on  such  his  admittance  a  fine  certain 

Fine  £50.         of  £50  and  his  fealty  is  respited. 

(Signed)  John  Doe  Steward. 
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A. 

Abandonmeiit,  evidenoe  of,  648. 

Abeyance,  inheritance  in,  888. 

ABSTaiCT  of  title,  vendor  bound  to  furnish  an,  651. 
now  forty  years  BufS.cient,  662. 

AccuMXJLATiOK,  restriction  on,  882. 

AcEKOWLEDOMENT  of  deeds  by  married  women,  289,  462, 664. 
of  title,  626,  541,  646. 
of  right  to  production  of  documents,  661,  568. 

Actions,  real  and  personal,  24,  60,  n.,  401. 

for  recovery  of  possession,  17, 18,  44,  n.,  60,  n.,  92, 170,  n., 
818,  481—438,  615,  619,  626,  540,  n.,  641,  654.       . 

Administration  of  debtor's  e&tate,  266. 

Administrator,  21,  410,  486. 

of  bare  trustee,  186. 
of  convict's  estate,  280. 
of  mortgagee,  516,  518. 

Admittance  to  copyholds,  481,  446,  457,  468,  462,  464,  627,  669. 

Advowson  appendant,  896,  414. 
in  gross,  412,  416,  416. 
of  rectories,  418 — 416. 
agreements  for  resignation,  418. 
conveyance  of,  416. 
of  vicarages,  416. 
devolution  of,  417. 

limitation  of  actions  and  suits  for,  644. 
proper  length  of  title  to,  658. 

Affidavit  of  intestacy,  registration  of,  245. 
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AOBEEMENTB. — See  CONTRACT. 

stamps  on,  185,  n. 

for  resignation  of  benefice,  418. 

for  lease,  119,  n:,  867,  478,  474,  519,  557. 

stamps  on,  474,  n. 
for  sale,  184,  552,  557. 

AoRicuLTUBAii  Holdings,  471,  494 — 496,  518,  n. 

AoRicnLTUBE,  Board  of,  140,  214,  409,  451. 

Aids,  46,  50. 

Alien,  281,  282,  n. 

AiiiENATiON,  power  of,  inherent  in  ownership,  81,  318,  330. 
exceptions  to,  74—76, 82,  298. 
of  real  estate,  27,  38,  39,  65,  67,  318,  342,  362,  411. 
See  Fee  Simple,  &c, 
involuntary,  79,  80,  250—274,  357,  392,  410. 
by  will,  27,  66,  69,  n.,  72,  73, 109,  180, 136, 167, 

227,  230,  232—247,  343,  37^-376,  407. 
under  power  unconnected  with  ownership,  362. 
of  copyholds,  442,  445,  453—466. 
of  leaseholds,  477,  486—488. 
encouraged  by  law,  330. 
opposed  by  feudal  system,  343,  618. 

Allotments,  compensation,  494,  n. 

Ancestor,  power  of,  over  expectations  of  heirs,  67. 
descent  to,  85,  216,  217,  219. 

Ancient  demesne,  tenure  of,  59, 60,  427,  436. 

meadow,  no  conmion  appendant  to,  646. 

Annuities  for  lives,  enrolment  of  memorial  of,  now  unnecessary,  402. 
registration  of,  402. 
search  for,  402,  565. 

Anticipation,  clause  against,  293—296,  298. 

Appendant  incorporeal  hereditaments,  393 — 896,  545 — 548,  587. 
common  appendant,  396,  645—548, 587,  636—658. 

Application  of  purchase-money,  necessity  of  seeing  to  the,  522, 566. 

Appointment,  powers  of. — See  Powers. 

Apportionment  of  rent,  128,  409, 485. 
of  rent-charge,  409. 
of  common  appendant,  648. 
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Appbopbiation  of  rectories,  416. 

Appubtenancbb,  399. 

Appubtena^tt  incorporeal  hereditaments',  898,  898,  645 — 548,  587. 

rights  of  common  and  of  way,  898,  545—548,  587, 649. 

Abms,  directions  for  use  of,  854. 

Abbanoeubnt,  with  creditors,  260,  566. 

Abbeabs  of  rent  or  interest,  recovery  of,  545. 

ASBABT,  650. 

Assets,  92,  262,  278,  892,  445, 487. 
equitable,  268. 

Assignee  of  lease  liable  to  rent  and  covenants,  478 — 480,  529. 
of  tenant  for  life,  122,  n. 

Assignment  of  lease,  470,  n.,  477—479,  486,  529. 

of  chattel  interest  must  be  by  deed,  486. 

of  trust  must  be  in  writing,  184. 

to  self  and  another,  202. 

of  property  for  creditors,  261. 

of  satisfied  terms,  501^506. 

of  underlease,  557. 

Assigns,  69,  74, 145, 188,  410,  479. 

AssuBANCE,  further,  568,  570,  578,  586,  590,  599. 

Attachment,  158. 

Attaindeb,  47,  280. 

of  tenant  in  tail,  106,  n. 
abolition  of,  54. 

Attendant  terms,  501 — 506. 

Attestation  of  deeds,  859,  578. 
of  wills,  228. 
of  the  exercise  of  powers,  859 — 861. 

Attested  copies,  561,  n. 

Attobneys'  and  Solicitors'  Acts.— See  stats.  88  &  84  Vict.  c.  28,  and 
44  &  45  Vict.  c.  44. 

Attobnment,  817,  894. 

now  abolished,  816. 

Autbe  droit,  estates  in,  500. 
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B. 
BijncBXTFTCT,  80,  260. 

insolvent  estate  of  deceased  debtor  may  be  adminis- 
tered in,  265. 
of  tenant  in  fee  simple,  261,  265. 
of  tenant  in  tail,  269. 
of  cestui  que  trust,  272. 
of  trustee,  272. 

of  owner  of  land  subject  to  rent-charge,  410. 
of  leaseholder,  488. 
power  of  trustee  in,  as  to  remainders,  &c.,  892. 

as  to  copyholds,  446. 
exercise  of  powers  in,  857. 
disclaimer  of  leaseholds  by  trustee  in,  488. 
search  for,  565. 

Baboain  and  sale,  195— 197,.  206,  207,  475. 

of  lands  raised  a  use,  167, 178. 

of  the  fee,  195. 

under  the  Statute  of  Uses,  195,  207. 

required  to  be  enrolled,  196,  206. 

for  a  year,  197—199. 

of  lands  in  Yorkshire,  206,  n. 

by  executors,  878. 

covenants  implied  by,  572. 

form  of  deeds,  598. 

Babe  fee,  101, 105. 

Babtabdt,  55. 

BsDFOBD  Level  registry,  205. 

Benefice  with  cure  of  souls,  not  chargeable,  82. 
sequestration  of,  82,  n. 
appointment  to,  418. 

Benefices,  feudal,  18,  n. 

Beneficial  owner,  conveyance  as,  570,  586,  590. 

BOBDARII,  40. 

BoBOUOH-English,  tenure  of,  59. 

Bbacton,  9,  425. 

Breach  of  covenant,  waiver  of,  484,  485. 

Building  lease,  116,  n.,  117, 118,  518. 
land,  ground  rent  on,  407. 
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BuBOAOE,  tenure  in,  44,  59,  72. 
alienation  by  will,  27. 

BUBOENSES,  48. 


Gapacitt  in  law,  275—284. 

Capital  money  under  Settled  Land  Acts,  117—121, 124, 126. 

Gapite,  tenants  in,  87,  89,-  n.,  47. 

Gentbal  Office  of  Supreme  Gourt,  inrolment  in,  75,  n.,  97, 100, 196, 

n.,  256,  274,  402. 
search  in,  274,  564. 

Gebtificate  of  official  search  of  registers,  &c.,  274,  568,  n.,  564,  n., 
566,  n. 
of  acknowledgment  by  married  woman,  290,  n.,  564,  n. 

Gesbeb  of  a  term,  proviso  for,  498,  505. 

Gbstui  que  use,  position  of,  in  Ghancery  and  at  law,  166^168. 
legal  estate  transferred  to,  169. 
que  trust,  position  of,  in  equity,  175 — 177, 181,  182. 

is  tenant  at  will  at  law,  182. 
que  vie,  ISO. 

Ghambebs,  34. 

Ghaitceby,  Gourt  of,  jurisdiction  of,  156, 157, 166, 172—179. 

And  see  Obdeb. 
process  and  procedure  of,  158 — 162, 179. 
enforced  uses,  166, 168,  352. 
transfer  to  High  Gourt  of  Justice,  162. 
appointment  of  new  trustees,  187. 
administration  of  estates  of  debtors,  263 — 265. 
power  over  guardians,  278. 
relieved  lessees,  818,  482. 
relieved  defective  execution  of  powers,  360, 

867. 
consent  of,  to  infant's  settlement,  276,  363. 

to  disposal  of  minerals,  870. 
partition  of  copyholds,  450. 
interposition    of,    between    mortgagor    and 

mortgagee,  510,  580,  587. 

Ghanceby  Division,  matters  assigned  to,  162. 

administration  of  estates,  265. 
foreclosure  proceedings,  520. 
action  for  redemption,  525. 
petition  for  declaration  of  title,  574. 
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Chabity,  conveyance  to,  74 — 76. 

exemptions  from  Mortmain  Act,  75,  n.,  76,  n. 
inrolment  of  conveyances,  75,  n. 
investment  of  funds,  75,  n. 
alienation  by,  284. 

Ghabteb,  147. 

Chattels,  real  and  personal,  26. 

real,  25,  n.,  26,  29,  82,  260,  468. 
property  in,  differs  from  property  in  land,  10 — 12,  28. 
not  objects  of  feudal  tenure,  15. 
recovery  of,  18. 
a  use  of,  174. 

an  equitable  estate  in,  179. 
will  of,  280. 

devolution  of,  20—22,  26,  468. 
And  see  Tebm— Mobtoage. 

Cheltenham,  manor  of,  466. 

Civil  death.  111. 

Codicil,  282. 

CoLLATEBAL  relations,  88,  217. 

Collation,  413. 

Commendations,  in  feudalism,  13,  n. 

CoMMissioNBBS,  Land  and  Indosure,  140,  n. 
Real  Property,  212. 
of  Woods,  &c.,  55,  n. 
of  the  Treasury,  certificate  of,  266,  n. 

Committee  of  lunatic,  279. 

Common,  rights  of,  61,  395. 

appendant,  396,  686—658. 
appurtenant,  898. 
in  gross,  412. 
commonable  beasts,  646. 
no  common  for  a  house,  646. 

ancient  meadow,  646. 
appendant  need  not  be  prescribed  for,  647. 

shall  be  apportioned,  648. 
appurtenant  is  against  common  right,  649. 
writ  of  novel  disseisin,  654. 
the  remedy  ascertained  the  right,  654. 
extinguishment  of  rights,  548,  657. 
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Common,  metropolitan  commons,  396. 

fields,  40,  41,  61,  895,  422,  650. 
of  copyholds,  451. 
limitation  of  rights  of,  547. 

Common,  tenancy  in,  188—140,  449. 

Common  forms,  582. 

Common  Law,  founded  on  custom,  9,  n. 

conveyance. — See  Gonysyance. 

rights  opposed  to  equitable,  156,  158 — 162. 

construction  of  mortgage,  510. 

Community,  tribal  and  village,  422. 

CoMMXTTATiON  of  tithes,  419. 

of  manorial  rights,  428,  450. 

Companies,  joint-stock,  283. 

Compensation  for  improvements,  493 — 495,  518,  n. 

power  to  charge  holding  with  repayment,  495. 

Composition  with  creditors,  260. 

Concealed  fraud,  limitation  in  cases  of,  542. 

Condition  of  re-entry  for  non-payment  of  rent,  312 — 314,  478,  n. 
formerly  inalienable,  318. 
attached  to  the  reversion,  314. 
severance  of  reversion,  485. 
on  breach  of  covenants,  478,  n.,  480 — 485. 
effect  of  licence  for  breach  of  covenant,  482. 
effect  of  waiver,  484. 

Conditional  gift,  89. 

conveyance,  509. 
surrender,  527. 

CoNFiitMATiON,  Conveyance  by,  155,  206. 

Consent  of  protector,  100. 

as  to  copyholds,  443,  460. 

Considebation,  77,  207,  267. 

required  for  simple  contract,  148. 

on  feoffment  after  the  Statute  of  Uses,  148,  201. 

a  deed  said  to  import  a,  148. 

receipt  for,  577,  592. 

Consolidation  of  securities,  538. 
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Ck>N8TBUCnoN  of  wills,  109,  234—240. 

of  law  as  to  attendant  termB,  504. 
of  deeds,  106. 
of  mortgage,  610. 

GoiiTEMFT  of  Court,  158. 

CSoiinNOEirr  remainders,  880 — 850. 

definition  of,  385. 

origin  of,  380—334. 

anciently  illegal,  381. 

abolished,  881,  n. 

example  of,  385,  837,  388,  342. 

rules  for  creation  of,  386—^1,  383—889, 

632—835. 
vesting  of,  385,  388,  389. 
preserved  by  statute,  339,  347. 
conveyance  of,  342,  848. 
formerly  inalienable,  348. 
destruction  of,  844—847,  850. 
trustees  to  preserve,  348,  849. 
of  equitable  estates,  349,  388,  638,  n. 
of  copyholds,  468. 

difference  between  executory  interests  and, 
881,  851,  854,  875,  682. 

GoKTiNOEirr  Bemainders  Act,  1877.— See  Statute  40  &  41  Vict.  c.  88. 

GoMTBACT,  debts  by  simple,  81, 268—265. 
cannot  bar  estate  tail,  108. 
in  writing  requires  consideration,  148. 
for  a  lease,  sale.— See  Agreement. 
by  married  woman,  260,  296. 
by  tenant  to  pay  tithes,  419,  n. 

as  to  compensation,  496. 
not  to  exercise  powers,  123,  871. 
stamps  on,  185,  n. 
to  mortgage,  not  specifically  enforced,  557. 

Conveyance  of  freehold  at  common  law,  141—158. 
modem,  198—209. 
form  of  a  conveyance,  576—592. 
by  feoffment,  142—145. 
by  deed,  151, 152,  199,  200. 
by  fine  and  recovery,  70,  n.,  90,  n.,  98,  97, 154. 
by  lease  and  release,  154,  194, 198,  199,  207. 
by  confirmation,  exchange  or  surrender,  155,  208. 
by  vesting  declaration  or  order,  189,  190,  378. 
by  bargain  and  sale,  195—197,  206,  207,  593. 
under  powers,  208,  377. 
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Conveyance  by  surrender,  of  copyholds,  443. 
by  way  of  mortgage,  509,  613. 
fraudulent,  78,  267. 
voluntary  and  for  value,  76,  78. 
to  uses,  201—203,  207. 
to  or  by  the  Crown,  164,  n. 
to  self,  201. 

to  husband  or  wife,  290,  298,  466. 
by  married  women,  28&— 290,  292,  294,  297,  467,  462, 

491. 
by  joint  tenant ;  tenant  in  common,  139. 
by  tenant  for  life,  121,  122,  184,  877. 
by  executory  devisee,  for  testator's  debts,  376,  n. 
by  mortgagee,  623. 

of  land  passes  advantages  not  strictly  appurtenant,  399. 
passes  all  the  estate  and  interest  of  party  con- 
veying, 686,  689. 
of  advowson,  416. 
of  tithes,  418. 
on  sale,  stamps  on,  679,  n. 
meaning  of,  in  Conveyancing  Act  (1881),  670,  n.,  688. 

Conveyancing  Acts. — See  Stats.  44  &  46  Vict.  c.  41 ;  46  &  46  Vict, 
c.  39 ;  66  &  66  Vict.  o.  13. 
changes  in  form  of  conveyance  rendered  possible  by,  899, 
684—687. 

Convicts,  280. 

cofabcenebs,  213. 

descent  amongst,  214,  607 — 620. 

Copyhold  Acts,  1862, 1868, 1887  and  1894,  460. 

Copyholds,  definition  of,  421. 

origin  of,  27,  41,  421. 

recovery  of  possession  of,  27. 

growth  of  the  law  of  copyhold  tenure,  428. 

Littleton's  account  of  the  tenure,  429. 

extension  of  copyholders'  rights,  427 — 431,  441. 

tenure  of,  421,  434— 439,  447— 449. 

seisin  in  the  lord,  434,  436. 

mines  and  timber  on,  436,  436. 

when  customary  freeholds,  436,  646. 

forfeiture  of,  436,  436. 

for  lives,  431,  439,  440. 

of  inheritance,  430,  439,  446.  ' 

estates  in  copyholds,  430,  434,  439 — 162. 

estate  taU  in,  440—444,  446. 

estate  pur  autre  vie,  444. 

remainders  of,  463. 
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GoPTHOLDB,  executory  interests  in,  464. 

held  jointly  and  in  common,  449. 

of  married  woman,  456,  469,  462,  465. 

customary  recovery,  443. 

forfeiture  and  re-grant,  448. 

lease  by  license  of  the  lord,  435—487. 

grant  of,  454. 

seizure  quousque,  459. 

surrender  of,  431,  448,  455—162,  527,  659. 

admittance  to,  431,  446,  457,  458,  462,  464,  527,  659. 

aUenation  of,  442,  445,  453—166. 

subject  to  debts,  28,  n.,  445. 

power  of  trustee  in  bankruptcy  as  to,  446. 

commutation  of  manorial  rights  in,  428,  450. 

enfranchisement  of,  450—452,  466,  544. 

by  tenant  for  life,  450. 
mortgage  of,  527,  530. 
will  of,  458,  464. 
descent  of,  26,  n.,  446. 
curtesy  and  freebench  of,  465. 
equitable  estates  in,  460 — 462. 
uses  and  trusts  as  to,  450,  460. 
settlement  of,  450,  460. 
title  on  purchase  of,  552. 

sale  of  land  formerly  copyhold  which  has  been  en- 
franchised, 553. 

Corporation,  74,  n.,  276,  282—284. 

Corporeal  hereditaments,  80 — 82. 

now  lie  in  grant,  199. 
things,  4. 

Costs  of  protecting  settled  land,  121,  n. 
mortgagee's,  512,  n.,  525,  n. 
purchaser's,  551,  561,  n. 
of  conveyancing,  682 — 584. 

COTARII,  40. 

Counterpart,  stamp  on,  474,  n. 

Counties  palatine. — See  PAiiATiNE. 

County  Courts,  equity  jurisdiction  of,  191,  520,  n.,  525. 

order  for  recovery  of  tithe  rent-charge  in,  419. 

for  charge  of  compensation  on  holding,  496. 

Court,  The  King's,  9,  n.,  44,  425,  482. 
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GouBT,  suit  of,  47,  50,  54,  447. 
customary,  429,  453. 
roUs,  421,  428,  454,  455. 

search  of,  565. 
baron,  43,  47,  429. 

CouBT  of  Judicature,  161. — See  Sufbeme  Goubt  of  Judicatubb 
Acts. 

Goubt  of  Probate,  21,  280. 

of  Ghancery. — See  Ghanceby. 

GovENAirr  defined,  18,  n.,  581. 

to  stand  seised,  178,  207. 

in  void  deed,  150. 

voluntary,  not  enforced  in  equity,  178. 

restrictive,  183,  490,  n. 

to  pay  money  to  self  and  another,  202. 

on  grant  of  rent-charge,  400. 

to  indemnify  lessee,  479. 

to  surrender  copyholds,  528,  569,  570,  n. 

to  produce  title  deeds,  560,  n. 

for  title,  568,  571—573,  577,  581,  598—600. 

statutory  covenants  for  title,  570 — 572,  585 — 587,  589 — 

591. 
for  quiet  enjoyment,  implied  by  certain  words,  571 — 

573. 
in  a  lease,  478—486,  490,  n. 

"  usual,"  478. 

running  with  the  land,  479. 

re-entry  on  breach  of,  478,  n.,  480—486. 

for  title,  572. 

Gbeditobs,  conveyances  to  defraud,  78,  267. 
may  witness  a  will,  230. 
specialty  and  simple  contract,  80,  262 — 264. 
under  judgment,  80,  250—260,  268,  356,  891, 445,  487. 
in  bankruptcy,  80,  261,  265,  269,  357,  891,  445,  488. 
on  debtor's  death,  80,  262—265. 
in  equity,  270—273. 
of  married  woman,  287,  294. 

Cbown  debts,  80,  266,  267,  269,  278,  488. 
search  for,  274,  565. 
forfeiture  and  escheat  to  the,  47,  55,  56,  281. 
conveyance  to  or  by,  154,  n« 
limitation  of  rights  of,  55,  n.,  545,  548. 
lands,  55,  n.,  284,  897,  427,  450,  n. 
may  reserve  rent  out  of  incorporeal  hereditaments,  412,  n. 
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Curtesy,  tenant  by,  286—288. 

of  gavelkind  lands,  58,  n.,  287. 

as  affected  by  the  new  law  of  inheritance,  287,  n.,  621 — 681. 

of  equitable  estates,  292,  296. 

of  separate  estate,  297. 

of  copyholds,  451,  465. 

of  incorporeal  hereditaments,  625,  627. 

Custody  of  documents,  undertaking  for  safe,  562. 

Custom,  58,  72,  421,  428,  442. 
heriot,  449,  n. 
evidence  of,  656,  657. 

Customaby  devises,  372. 

court,  429,  458. 
heir.— See  Heib. 
freeholds,  436—488. 
recovery,  443. 

Cy  pr^s,  doctrine  of,  886. 

D. 
Damages,  25. 

Daughtebs,  descent  to,  84,  85. 

Db  Donis,  Statute.— See  Stat.  13  Edw.  I.  c.  1. 

Death,  civil,  111. 

gift  by  will  in  case  of,  without  issue,  287. 

Debts,  liability  of  fee  simple,  on  charge  by  will,  242 — ^244,  263,  264. 

in  hands  of  devisee,  80,  261. 
in  hands  of  heir,  79,  262. 
on  bankruptcy  and  insolvency,  261. 
to  judgment.   Crown,   specialty  and 
simple  contract.— See  Judgment, 
<Sbc. 
of  estate  tail,  268. 
of  estate  for  life,  269. 
of  equitable  estates,  184,  270—272. 
of  leasehold&,  487. 
of  copyholds,  445. 
of  mortgagee's  interest,  532. 
of  record,  266,  n. 
mortgage,  508,  517,  526. 
where  trustees  and  executors  may  sell  or  mortgage  to  pay, 

242—244. 
insolvent  estate  of  deceased  debtor  may  be  administered  in 
bankruptcy,  265. 
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Debts,  creditors  who  now  stand  in  equaJ  degree,  264. 

sale  or  mortgage  for  payment  of,  by  executory  devisee, 

377,  n. 
limit  to  the  recovery  of,  545. 

Declasation  of  title,  Act  for,  578. 
vesting  hind,  179,  378. 

Deed,  148-151. 

necessity  and  effect  of,  at  common  law,  148. 

parties  to  a,  150. 

execution  by  sealing  and  delivery,  149. 

conditional,  as  an  escrow,  149. 
alteration  or  destruction  of,  149, 150. 
whether  signing  necessary  to,  152. 
poll  or  indented,  150, 151. 
of  grant,  32, 193,  199,  205. 

conveyance  of  reversion  by,  310,  316. 
required  to  transfer  incorporeal  hereditaments,  32,  194,  208, 
393,  413. 
to  effect  partition,  139. 
to  evidence  feoffment,  152,  206. 
for  a  bargain  and  sale  of  freeholds,  196. 
for  exchange  or  surrender  of  freeholds,  208. 
for  grant  of  rent-charge,  402. 
for  assignment  of  leases,  486. 
where,  for  leases,  472,  473. 
for  surrenders,  499. 
disentailing,  96,  443,  460. 

search  for,  564. 

Deeds,  stamps  on,  inrolment  of,  register  of. — See  Stamps,  &q. 
production,  custody,  deposit  of. — See  Title-Deeds. 

Demaio)  for  rent,  313. 

DSHANDAITT,  96. 

Demesne,  meaning  of,  36. 

the  lord's,  40,  424. 

Demise,  implies  a  covenant  for  quiet  enjoyment,  572. 

Denizen,  281,  n. 

Deposit  of  purchase-money,  566,  n. 

of  deeds,  equitable  mortgage  by,  530,  535. 

Descent  of  an  estate  in  fee  simple,  83,  85,  86,  210—226,  614. 
gradual  progress  of  the  law  of,  84—86. 
stock  of,  211,  212,  215,  219,  601—606. 
W.R.P.  X  X 
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Descent,  alterations  in  law  of,  211,  216—219,  225,  601,  617. 
to  widow,  216. 

rules  of,  do  not  apply  to  personalty,  22. 
of  an  estate  tail,  87, 107,  211—216,  608. 
of  estate  of  trustee,  186, 186,  225,  461. 
of  estate  of  mortgagee,  225,  515,  528. 
to  and  from  aliens,  281,  282,  n. 
of  estates  of  married  woman,  288,  297. 
amongst  coparceners,  214,  607 — 620. 
of  gavelkind  lands,  57. 
of  borough  English  lands,  59. 
of  an  equitable  estate,  179, 185. 
of  incorporeal  hereditaments,  411. 
of  tithes,  418. 
of  copyholds,  28,  n.,  446. 

Determinable  life  estates,  126, 132. 

Devise. — See  Will. 

Disabilities,  time  allowed  for,  526,  541,  547. 

Disclaimer,  84,  240. 

of  power,  872. 

of  property  of  bankrupt,  410,  411,  488. 

Discovery  in  equity,  159. 

Distress,  65,  811,  812,  400,  412,  644. 
clause  of,  404. 

statutory  powers  of  distress,  400,  402,  405. 
for  rent  reserved  by  underlease,  489. 
for  tithe  rent-charge,  419. 

Dockets,  258. 

Domesday  Survey,  40,  428,  642. 

Dominant  tenement,  546. 

Donative  advowsons,  418. 

Donor  and  Donee,  88. 

Dower,  299—805,  626. 

incidents  of,  800. 

of  equitable  estates,  301,  304. 

of  gavelkind  lands,  58,  n.,  301. 

of  copyholds,  451,  466. 

released  by  fine,  300. 

under  old  law  independent  of  husband's  debts,  801 

old  method  of  barring,  302. 

under  the  Dower  Act,  303. 
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DowEB,  barred  by  jointurei  803. 

declaration  against,  234,  366,  n. 

modem  method  of  barring,  365. 

uses  to  bar,  866,  597. 

action  for,  805. 

bill  in  equity  for,  805. 

formerly  defeated  by  assignment  of  attendant  term,  603. 

leases,  by  tenant  in,  805. 

Dbainino,  128, 124,  n.,  898,  894. 

Dbunken  persons,  capacity  of,  278. 

Duty.— See  Estate  Duty,  <fec. 

E. 

Easbmeiits,  898. 

grant  of,  by  general  words,  899,  577,  586,  587. 
limitations  of  right  to,  647. 

Ecclesiastical  courts,  jurisdiction  over  chattels,  on  death,  21. 

over  breach  of  faith,  165. 
over  wills  of  personalty,  280. 
corporations,  288. 

Educational  association,  conveyance  to,  76,  n. 

Ejectment,  action  of,  68,  n.,  488. 

of  mortgagor  by  mortgagee,  516. 

Eldest  son,  descent  to,  84. 

Elegit,  writ  of,  251,  266,  259,  391,  487. 

Emblements,  127,  470. 

Enclosube.— See  Inclosube. 

Enfbanchisement  of  copyholds,  460 — 452,  466,  568. 

Enlabgement  of  long  terms,  506. 

Enbolment.— See  Inbolment. 

Entail.— See  Tail. 

Entibeties,  husband  and  wife  take  by,  291. 

Entibbty,  214. 

X  y  2 
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EzTTBT,  by  and  against  feoffee,  142,  n.,  148,  145,  n. 
required  for  other  assurances,  154,  155. 
necessary  to  a  lease,  194,  197,  475. 
right  of,  supported  a  contingent  remainder,  345. 
power  of,  to  secure  a  rent-charge,  405. 
statutory  powers  of  entry,  &c.,  405. 
bar  of  right  of,  526,  541. 

Equitablb  assets,  268. 

estate,  156-192,  534. 

origin  of,  168—165. 

modem,  175,  177. 

real  and  personal,  179. 

creation  of,  179,  184. 

restrictions  on,  183. 

alienation  of,  183,  184,  461,  516. 

title  to,  191. 

contingent  remainders  in,  350,  388,  633,  n. 

executory  interests  allowed  in,  373. 

liable  to  debts,  184,  270—272. 

will  of,  167,  227,  372. 

descent  of,  179,  185,  516. 

formerly  no  escheat  of,  185. 

forfeiture  of,  186. 

curtesy  of,  292. 

dower  of,  801,  304,  366. 

limit  to  the  recovery  of,  543. 

of  alien,  282. 

of  wife,  292,  461,  491.— See  Sefabats  Estate. 

under  agreement  for  a  lease,  119,  n.,  367,  473, 
476. 

under  marriage  articles,  180. 

under  a  contract  for  sale,  180. 

in  a  rent-charge,  404. 

in  copyholds,  460—462. 

surrender  of,  461. 

in  mortgaged  lands,  512,  516—519. 
tenant  for  life,  183. 

reUef,  157—162,  176, 177,  313,  481,  510. 
waste,  114,  183. 
execution,  271,  272. 
jointure,  303. 

mortgage,  514,  n.,  523,  n.,  529,  535. 
lien,  530,  536. 

Equity,  a  distinct  system,  156. 

meaning  and  rules  of,  156,  159,  179. 
jurisdiction  to  enforce,  158 — 162,  166. 
rules  of,  now  to  prevail,  162. 
follows  the  law,  179. 
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Equitt,  to  a  settlement,  wife's,  292,  491. 
upon  accidental  merger,  500. 
of  redemption,  160  n.,  510—512,  516,  527. 

charges  on,  512,  n.,  525,  n. 

mortgage  of,  588. 
priority  between  mortgagees  in,  584. 
consolidation  allowed  in,  587. 

Escheat,  48,  50,  52,  54—^. 

of  estate  of  trustee  or  mortgagee,  56,  n.,  186. 

law  of  escheat  now  applies  to  the  equitable  estate,  186. 

of  a  rent-charge,  412. 

of  copyholds,  447,  451. 

EscEOW,  149. 

EscuAOB,  45,  51,  n. 

Ebsabts,  605. 

Estate,  real  and  personal,  26 — 29,  468. 
of  freehold,  62,  63. 
in  fee,  tail,  life.— See  Feb,  &c. 
creation  of,  must  be  in  writing,  151. 

by  deed,  152. 
limitation  of  an,  108—110, 148—146, 179,199, 200, 288—239, 

818,  489. 
legal,  167, 169, 192,  240,  510,  534. 
equitable,  trust,  156— 192.^See  Equitable  ;  Tbust. 
by  wrong,  145. 
at  will,  484. 
of  wife. — See  Wife. 
settled. — See  Settled. 
determinable  life,  126,  270. 
pur  autre  vie,  128—182,  270,  407,  444. 
in  autre  droit,  500. 
particular,  808,  817,  844. 
one  person  may  have  more  than  one,  321. 
in  remainder. — See  Behaindeb. 
in  reversion. — See  Revebsion. 
future,  330,  337,  352—854,  374,  475. 
estate  arising  by  force  of  statute  on  execution  of  statutory 

power,  377,  378. 
in  incorporeal  hereditaments,  406,  407,  411. 
copyhold,  430,  434,  439—452. 
of  mortgagee  and  mortgagor,  514—517,  528. 
clause,  677,  585,  588,  697. 

Estate  Duty,  78, 135,  n.,  226,  247—249,  390,  566.     " 

Estoppel,  lease  by,  476. 
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EviDKNCB^of  title. — See  Title. 
of  reputation,  686. 

EzcHAHQB  and  entry,  155,  208. 

of  settled  land,  105, 119—122,  368—371. 
implied  effect  of  the  word,  572. 

Execution  of  a  deed,  149. 

writ  of,  24,  n.,  251,  255,  487,  564. 

equitable,  261,  262. 

against  land,  80,  251,  253,  255,  256,  891,  445,  487. 

Executors,  rights  and  duties  of,  21. 
may  be  witnesses,  230. 
leases  for  years  devolve  on,  20,  486,  501. 
take  an  interest  in  real  estate  vested  in  a  sole  trustee 

or  mortgagee,  136,  225,  461,  515,  528. 
devise  of  real  estate  independent  of  assent  of,  242. 
where  they  may  sell  or  mortgage  to  pay  debts,  242 — ^244. 
power  to  convey  real  estate  contracted  to  be  sold,  244. 
directions  to,  to  sell  land,  372—374,  464. 
exoneration  of,  from  liability  to  pay  rent-charges,  410. 
from   rents  and   covenants  in   leases, 
486,  n. 
may  hold  in  autre  droit,  501. 

ExECUTOBY  devises  — See  Executoby  Interest. 
trust,  180,  n. 
interest,  851—381. 

definition  of,  351. 

origin  of,  374. 

creation  of,  under  Statute  of  Uses, 852 — 358. 

by  wiU,  372—375. 
compared  with  contingent  remainder,  331, 351, 

354,  375. 
bar  of,  851,  n. 
of  equitable  estates,  378. 
alienation  of,  376. 

estates  under  statutory  powers,  377, 378. 
limit  to  creation  of,  379—382,  636. 
where  preceded  by  estate  tail,  381. 
executory  limitations  to  take  effect  on  failure 

of  issue,  381. 
in  copyholds,  464. 
Exoneration  of  mortgaged  estate,  516,  517. 


Farming  leases,  110. 

Father,  descent  to,  210—218. 

his  power  to  appoint  a  guardian,  277. 
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Pkaltt,  13,  n.,  46,  50,  64, 106,  111,  811,  394,  447. 

Feb,  meaning  of  term,  18,  86. 
tail.— See  Tail. 

Pee  Simple,  Estate  in,  6, 87,  62-^86. 

creation  of,  88,  89,  55,  109,  144,  179,  182, 

200,  286,  289,  439. 
tenure  of,  subinfeudation  forbidden,  39. 

gives  free  enjoyment,  78. — See 
Free  Tenure. 
alienation  of,  65 — 82. 

for  debts,  79,  80,  260-268. 
by  wiU,  72,  78. 
descent  of,  83,  85,  86,  210—226,  446,  614. 
"  in  fee  simple/*  200,  439. 
joint  tenants  of,  134,  185. 
equitable,  179,  181. 
in  a  rent-charge,  407. 
in  copyholds,  489,  446. 
enlargement  of  long  term  into  fee  simple,  506. 

Females  inherit  together,  218. 

postponed  to  males,  218,  217. 

Feme  covert.- — See  Wife. 

Feoffment,  31,  142—146,  549. 

delivery  of  possession  required  for,  141 — 148. 

entry  required  for,  148. 

words  required  for,  148. 

writing  required  for,  151. 

deed  required  for,  152. 

might  create  an  estate  by  wrong,  146, 146. 

to  uses,  168—166. 

effect  of  the  Statute  of  Uses  on,  146,  169. 

none  of  future  estates,  337. 

by  infants  of  gavelkind  lands,  57,  152,  206. 

by  idiots  and  lunatics,  279,  n. 

by  corporation,  284  n. 

Feudal  system,  introduction  of,  13—15. 
main  features  of,  13,  n. 
change  of  tenure  in,  27,  53—66. 
feudal  system  of  land  holding  upon  the  continent 

of  Europe,  13,  n. 
difference  in  England,  13,  n. 
regarded  grantee  as  taking  only  a  personal  interest, 

65,  321. 
tenancies  become  hereditary,  18,  37,  65. 
opposed  to  alienation,  348.   * 
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FisBi  facias,  writ  of,  251,  487. 

Fine,  feudal,  16. 

fines  on  leases,  118. 

conveyance  by,  70,  n.,  90,  n.,  97,  164. 

search  for,  664. 
formerly  used  to  convey  wife's  lands,  289 — 291. 

to  release  dower,  801. 
attornment  could  be  compelled  on  conveyance  by,  816. 
payable  to  lord  of  copyholds,  431,  489,  467,  461,  n.,  660. 

Fire,  relief  against  forfeiture  for  non-insurance,  481,  n. 
power  to  insure  against,  in  mortgages,  624. 

F0BECL08UBE,  620,  626. 

court  may  direct  sale  of  property  instead  of,  621. 

FOBESHOBE,  398. 

Forfeiture,  for  treason,  47,  54,  91,  107. 
abolished,  64. 
for  alienation  into  mortmain,  74,  75. 
for  waste,  118,  486. 
for  feofEment  by  wrong,  146. 
for  conveyance  to  alien,  281. 
for  non-payment  of  rent,  313,  481,  484. 
for  breach  of  covenants,  481 — 484. 
of  copyholds,  436,  436,  443. 
of  mortgagor's  estate  at  law.  160,  n.,  610. 

Form  of  a  conveyance,  676—692. 

Frakkalmoion,  46,  62,  63,  60. 

Frankmarriaoe,  66. 

a  conditional  gift,  89. 

Fraud,  equitable  relief  against,  160,  n. 

concealed,  limitation  in  cases  of,  643. 

Frauds,  Statute  of.— See  Stat.  29  Car.  II.  c.  3. 

Free  services,  16,  27,  44—62. 
tenure,  16,  36—61. 

incidents  of,  37,  38,  44—61,  64. 
classification  of,  44. 

Freedench,  461,  466. 

Freehold,  22,  26^  27,  62,  63, 127,  129.— See  Free  Tenure. 
copyhold  estates  are  quasi,  437,  438. 
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Fbeehold,  customary  freeholds,  486—488. 

any  estate  of,  is  larger  than  estate  for  term  of  years,  62, 

499. 
conveyance  of. — See  Gonyeyancb. 
recovery  of,  at  common  law,  16,  44,  68,  n. 
limits  to  the  recovery  of,  641 — 544. 
alienation  of,  20,  27,  88,  89, 65, 66,  72. 
descent  of,  18,  20,  27,  66--68,  72. 
title  on  sale  of,  552. 

Fbeeholdeb,  86,  48,  68. 

Freemen,  48,  49,  426,  441,  644. 

Future  estates,  880,  887,  852—854,  874,  475. 


G. 

Gavelkind,  27,  n.,  57,  56,  72. 

curtesy  of  gavelkind  lands,  58,  n.,  287. 
dower  of  gavelkind  lands,  58,  n.,  801. 

General  residuary  devisee,  288. 

words,  899,  578,  585,  588,  594. 

Gestation,  period  of,  included  in  time  allowed  by  rule  of  perpetuity, 
880. 

Gift,  conditional,  89. — See  Conveyance. 
••  to  the  heirs  of  A.,"  888,  n. 

Give,  word  used  in  a  feoffment,  148. 

warranty  formerly  implied  by,  549,  571,  572. 

Glamorgan,  county  of,  655. 

Glanville,  9. 

Goods. — See  Chattels. 

Grand  serjeanty,  48,  57. 

Grant,  deed  of,  82, 198,  200,  205,  576,  591,  594. 
an  innocent  conveyance,  205. 
proper  operative  word  for  a  deed  of  grant,  205,  806. 
incorporeal  hereditaments  lay  in,  82, 199,  898. 
corporeal  hereditaments  now  lie  in,  199. 
of  easements,  587,  598. 
of  copyholds,  454. 
implied  effect  of  the  word,  571, 572. 
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Oross,  incorporeal  hereditaments  in,  398,  400 — 420,  587. 
eeignory  in,  400. 
common  in,  412. 
advowson  in,  412,  415. 
prescription  for  exercise  of  rights  in,  545 — 548. 

OuABDiAii,  47,  50,  277,  278. 


H. 

Habendum,  577,  580, 581,  591,  598,  597,  660. 

Halfblood,  descent  to,  85,  86,  218,  228. 

Heib,  took  land  of  inheritance,  18. 
term  descending  to,  21. 
anciently  took  entirely  from  grantor,  65. 
alienation  as  against,  66 — 68. 

power  of  ancestor  over  expectations  of  heirs,  ahsolute,  67. 
is  appointed  hy  the  law,  78. 
hound  hy  specialty,  78,  262. 
at  law,  88,  615. 
expectant,  67. 
apparent,  88. 
presmnptive,  83. 
customary,  28,  480,  446,  602. 
in  gavelkind,  57. 
in  borough-English,  59. 
cannot  disclaim,  84. 
is  special  occupant,  129,  180. 
is  a  word  of  limitation,  144,  238,  286,  828,  825,  827. 
**  heirs  "  required  to  give  a  fee  simple,  108—110,  144, 180, 182, 

200,  284—289,  489. 
*'  heirs  of  the  body  "  required  to  give  a  fee  tail,  89,  144, 180, 

200,  284—289. 
devise  to,  241. 
remainder  to,  827,  829. 
gift  "  to  the  heirs  of  A.,"-888,  n. 
bound  by  warranty,  549. 

Hereditaments,  22. 

corporeal,  80—82,  199. 

incorporeal,  80—82,  806,  898,  411,  414. 

personal,  28,  n. 

Heriotb,  447—449,  452. 

heriot  service  and  custom,  449,  n. 

Hides  and  yard  lands,  648. 
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High  Court  of  Justice,  161. 

Highway,  S97. 

Homage,  46,  50,  453,  456. 

HONOUB,  titles  of,  420. 

House,  meaning  of,  88. 
in  boroughs,  48. 
no  common  appendant  to,  646. 

Hull  registry,  203. 

Husband,  right  of,  in  his  wife's  lands,  at  common  law,  285 — 291, 451, 

466,  491,  500,  506,  n.,  621. 
in  equity,  292,  295,  462,  491. 
Married  Women's  Property  Acts,  280,  296—298,  457,  465, 

492,  n. 
conveyance  of  wife's  lands,  287—290,  292,  456,  462,  491. 
and  wife  one  person,  290,  296. 
could  not  convey  to  his  wife,  291. 

unless  by  Statute  of  Uses, 
291. 
made  trustee  for  his  wife,  293. 
holding  over,  is  a  trespasser,  288,  n. 
appointment  by,  to  his  wife,  862. 

I. 

Idiots.— See  Lunatic. 

Immoveable  property,  10, 11,  25. 

Implication,  gifts  in  a  will  by,  239,  241. 

Imfbovements  of  settled  land,  123—126. 

by  leaseholder,  498 — 495,  518,  n. 

Inclosube,  61,  396. 

Commissioners,  140,  n. 

Incobpobeal  hereditaments,  30—32, 194,  306,  393,  411,  414. 
not  subject  to  tenure,  411. 
writing  necessary  to  transfer,  31, 194. 
tiUe  to,  545—548. 

Incumbbanges,  searches  for,  124,  252,  254,  256—259,  261,  274,  401, 

496,  535,  563—566. 
protection  against,  by  long  term,  502. 
money  sufficient  to  provide  for,  may  now  be  paid 

into  Court  on  a  sale,  556. 
covenant  that  estate  is  free  from,  568—570,  578, 

586,  590,  599. 


684  INDEX. 

Indeivturb,  160. 

Ikdobsexent  on  deeds,  578,  592. 

Induction,  413. 

Infant,  capacity  of,  74,  276. 

leasing  and  sale  of  infant's  land,  139,  n. 
guardianship  of. — See  Wardship. 
management  of  land  during  minority,  277. 
tenant  for  life,  278. 
marriage  settlements,  276,  862,  363. 
feofiment  by,  57, 152, 206. 
exercise  of  power  by,  362,  363. 
executory  devisee,  conveyance  by,  376,  n. 
admission  to  copyholds,  459. 

Inhbbitance,  law  of. — See  Descent. 

words  of,  65,  87, 108, 109, 143—145,  439. 
suspense  of  vesting  of,  333. 
trust  of  terms  to  attend  the,  501 — 506. 
owner  of,  subject  to  attendant  term,  had  a  real  estate, 
504. 

Injunction,  168, 159, 162, 183,  490,  n. 

Innocent  conveyance,  205. 

Inbolhent  of  deeds  barring  estate  tail,  97, 100, 183. 
of  conveyance  for  charitable  uses,  75,  n. 
of  bargain  and  sale,  196,  206. 
of  memorial  of  annuities,  401. 

of  deeds  in  the  central  office  of  the  Supreme  Court, 
76,  n.,  97,  100,  196,  n.,  256,  274,  402. 

Insolvency,  261,  565. 

insolvent  estate  of  deceased  debtor  may  be  administered 
in  bankruptcy,  265. 

Institution,  418. 

Insurance,  relief  against  forfeiture  for  non-insurance,  481,  n. 
by  mortgagee,  524. 

Intention,  rule  as  to  observing,  in  wills,  129,  234 — 240,  386. 

Interesse  termini,  475. 

Interest,  legal  rate  of,  509,  n. 

stipulation  to  raise  or  to  diminish,  531. 
recovery  of  arrears  of,  545. 
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Intestacy,  21,  210—226. 

registration  in  Yorkshire  of  affidavit  of,  245. 
widow's  charge  on,  216. 

IsKLkJsny,  leases  by  tenant  for  life  in,  116,  n.,  117. 

Ibbue,  effect  of  word,  144,  289. 

in  tail,  bar  of,  89—106, 183. 

devise  to,  of  testator,  234. 

devise  in  case  of  death  without,  237. 

executory  limitations  to  take  effect  on  failure  of,  381. 

represent  the  ancestor,  85,  215,  618. 


Joint  account  clause,  532. 

Joint  stock  companies,  283. 

Joint  tenancy,  133 — 140. 

unities  of,  133, 136, 138. 
alienation,  136, 137. 
devise,  135, 136. 
descent,  134,  185. 
partition,  188—140. 
not  subject  to  feudal  incidents,  164. 
no  curtesy  in,  286. 
no  dower  in,  801. 
of  copyholds,  449. 
tenants,  survivor  pays  duty,  135,  n. 
trustees  made,  135. 
release  by,  136. 

Jointuee,  98,  302. 

equitable,  803. 

Judgment  debts,  80,  250—260,  268. 

lien  of,  now  abolished,  255. 
satisfaction  of,  254,  n. 
what  are  included  in,  255,  n:,  257,  n. 
.    by  consent,  258,  n. 
in  inferior  courts,  259. 
in  Middlesex  and  Yorkshire,  258. 
in  counties  palatine,  258. 
registry  of,  253—258. 
as  to  equitable  estates,  270—272. 
as  to  powers,  856. 

as  to  reversions  and  remainders,  391. 
as  to  copyholds,  445. 
as  to  leaseholds,  487. 
against  a  mortgagee,  532. 
search  for,  274,  565. 
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JUDICATUBB. — See  SUPBEMB   CoURT  OP  JUDICATUBE  ACTS. 

Judicial  trufitee,  191. 

K. 
Kent,  custom  of,  58,  72. 

KiNQ  is  Lord  Paramount,  7,  13,  37. 

King's  Court,  institution  and  history,  9,  n.,  44,  425,  432. 

Kniqht'b  service,  13,  14, 16,  45. 

abolished,  27,  53. 
incidents  of  tenure,  45 — 47. 


L. 

Land,  meaning  of,  33,  587,  642. 

not  the  object  of  absolute  ownership,  6. 
was  given  for  services,  10. 

property  in,  differs  from  property  in  goods  from  physical 

differences,  10, 
11, 18. 

and    historical 
causes,  12 — 15, 
18. 
action  for  recovery  of,  17,  18,  44,  n.,  63,  n.,  92,  313,  431--438, 

515,  519,  526,  540,  n.,  641,  555. 
liability  of,  for  debts. —See  Debts. 

Land  Commissioners  for  England,  140,  n. 
registry  office,  403,  496. 
charges,  123,  402,  565. 

Landlord,  trustee,  496. 

is  called  a  landowner  though  tenant  for  life,  3. 

Lapse,  234. 

Law  and  equity,  distinct  systems,  156. 

now  administered  concurrently,  162. 

Lease,  for  a  number  of  years. — See  Term. 
for  a  year,  194, 197,  433,  593. 
for  life,  110, 146,  310.— See  Life. 
from  year  to  year,  470 — 472. 
by  estoppel,  476. 
of  settled  land,  116,  nn.,  117—119,  366—368,  436,  n. 

may  be  supported  as  an  agreement,  119, 867. 

statutory  conffrmation  of  previous,  367,  nn.^ 
368. 

for  building,  &c.,  116,  n.,  117, 118. 
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Lease,  of  infant's  land,  189,  n.,  278. 
by  tenant  in  tail,  104,  105. 
by  corporation,  283. 
by  husband  of  wife's  lands,  288. 
by  tenant  in  dower,  805. 
by  copyholder,  485 — 437. 
by  mortgagor  and  mortgagee,  518,  524. 
renewable,  492 — 494. 
leases  in  writing  to  be  by  deed,  472,  473. 
no  formal  words  required  in  a,  473. 
agreements  for,  473,  474. 

proof  of  title  on,  556. 
stamps  on,  474,  n. — And  see  Term. 

Lease  and  release,  conveyance  by,  154. 

with  entry,  194. 

under  the  Statute  of  Uses,  197 — 
199. 
an  innocent  conveyance,  205. 
form  of,  598,  595. 

Leaseholds,  29,  63,  467,  469—472,  486,  487. 
And  see  Term. 

Legacies,  charge  of,  242,  243. 

limitation  of  suits  for,  545. 

Legal  doubts,  153. 

estate,  168, 169, 192,  240,  510,  534. 

memory,  546. 

instruments,  formality  of,  579. 

Lessob's  title,  553,  557. 

Libeb  sochemannus,  43,  49,  425. 

LiBEBUM  tenementum,  16. 

Licence  to  demise  copyholds,  436,  n. 

effect  of  licence  for  breach  of  covenants  in  a  lease,  483. 

LiEK  of  judgments  abolished,  255. 
of  vendor,  517,  n.,  530,  536. 

Life,  Estate  fob,  108—132. 

tenure  of,  110,  111,  146. 
alienation  of,  114. 

for  debt,  269. 
forfeiture  of,  111,  146. 
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LiPE,  Ebtatb  POB. 

tenant  of,  restrained  from  waste,  112—114. 
entitled  to  emblements,  127. 
and  apportioned  rent,  128. 
and  custody  of  deeds,  669. 
must  concur  to  bar  entail,  99—102,  443. 

460. 
in  settled  land,  express  power  of  leasing, 
116,  366—368. 
statutory  powers,  116—126. 
to  whom  given,  182. 
leasing,  116,  n.,  117— 119,  367,  nn. 
sale  and  exchange,  119—122. 
conveyance,  121,  122. 
mortgage,  121,  n. 
improvement,  123 — 126. 
can  get  costs  of  proceedings,  121,  n. 
in  undivided  share,  189. 
infant,  278. 
married  woman,  299. 
if  copyhold,  486,  n.,  450. 
determinable,  126,  182. 
joint,  133. 

equitable,  179,  183, 184. 
in  annuities,  401. 
in  a  rent-charge,  406. 
in  copyholds,  481,  439. 

renewable,  431,  439. 

Light,  right  to,  547,  586. 

LIMITATION,  Of  estates.  108-110.  U3-145.  180. 199,  200.  284-239. 
S16  489 

words  of,  110, 143-145,  233-239,  819.  328, 827,  439. 

of  a  vested  remainder  after  a  life  estate,  319. 

remoteness  of,  37^-392,  632. 

statutes  of,  525,  526,  541—545. 

Lib  pendens,  273. 

search  for,  274,  564. 

LiTTLBTON,  48,  n. 

account  of  copyhold  tenure,  429. 

LivBBY,  heir  suing  out,  47,  n. 

of  seisin,  31,  142, 164,  206. 

in  deed,  142. 

in  law,  148.  .     «-,   ^nn 

corporeal  hereditaments  formerly  lay  m,  81, 199. 

LocAi.  Government  Board.  284. 

Locke  King's  Act,  617. 
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London,  oustom  of,  72. 

Lord,  paramount  and  mesne,  7,  88,  39,  47,  56. 
alienation  against,  68 — 71. 
demesne  of,  36,  40,  424. 
And  see  Manob. 

Lot  mead,  638. 

Lunatic.  189,  n..  190,  278,  279,  469. 

M. 

Maine,  Sir  Henry,  on  primogeniture,  651. 

Mau&s  preferred  in  descent,  84,  212,  217. 

Manebia,  40--42,  42a-425. 

Manobs,  40,  41—43,  421,  423,  425. 
lord's  demesne,  40,  424. 
courts  of,  43,  47,  427,  453. 
seignory  passes  with,  894. 
several  feoffments  not  required  to  pass,  143,  n. 
rights  of  lords  of,  to  wastes  hy  side  of  commons,  397* 
commutation  of  manorial  rights,  428,  450. 
common  appendant,  636. 

Mabbiage,  lord's  right  of,  46,  50. 
of  ward  in  socage,  50. 
articles,  construction  of,  180. 
settlements. — See  Settlements. 
is  valuable  consideration,  207,  n. 
revocation  of  will  by,  231. 
rights  arising  on,  285—307. 

Mabbied  woman. — See  Wife. 

Matebnal  ancestors,  descent  to,  217,  219. 

Meadows,  642,  646. 

Memobandum  of  satisfaction  of  mortgage  on  copyholds,  528 
of  charge  on  lands  in  Yorkshire,  536. 

Memoby,  legal,  546. 

Mebohstuu,  16,  n.,  426. 

Meboeb,  317,  846. 

of  tithes  in  the  land,  419. 
of  rent-charge,  409,  419. 
of  a  long  term,  499—502. 

WJI.P.  Y  Y 
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Messuage,  88. 

Middlesex,  registration  of  oonveyanoe,  208,  563,  579. 
of  wiU,  244,  245. 
of  judgment,  258. 
of  mortgage,  585,  563. 
of  enfranchisement,  450,  n. 
under  Land  Transfer  Act,  574. 

MnvEB,  34. 

under  settled  land,  117—119,  870, 871. 
royal,  78,  n. 

sale,  under  powers  reserving,  870. 
right  of  the  lord  of  copyholds  to,  435. 

Mixed  actions,  24,  25,  63,  n.,  540,  n.,  541,  n.,  554. 

Modus  decimandi,  544,  n.,  656. 

MoNASTEBiES,  tlthcs  in  the  hands  of,  417. 

Money  to  he  laid  out  in  land,  180. 

charged  on  land,  limit  to  the  recovery  of,  545. 

Mobtgage,  468,  508—589. 
nature  of,  508. 
origin  of  word,  509. 
interest  on,  609,  531. 
stamps  on,  513,  n. 
construction  of,  in  law,  510,  512. 
principles  of  equity  as  to,  160,  n.,  511. 
present  form  of,  512. 

equity  of  redemption,  160,  n.,  510—512,  525,  533. 
foreclosure  of,  520. 
repayment  of,  524. 
for  long  term  of  years,  505,  n.,  527. 
equitable,  514,  n.,  623,  n.,  529. 
of  copyholds,  527. 
of  leaseholds,  629. 
to  trustees,  531. 
on  joint  account,  582. 

for  payment  of  testator's  debts  and  legacies,  241 — 243. 
for  future  debts  and  advances,  537. 
now  primarily  payable  out  of  mortgaged  lands,  517. 
transfer  of,  504,  n.,  538. 
tacking,  534—637. 

registration  in  Middlesex  or  Yorkshire,  535. 
consolidation,  538. 
proof  of  title  on,  666. 
covenants  for  title  on,  669 — 571. 
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MoRTOAQEE,  estate  of,  511,  515. 

devolution  of  estate  of,  56,  n.,  225,  515,  528. 
must  see  to  application  for  debts  and  legacies,  248. 
with  notice,  204,  244,  245,  254,  585. 
bound  by  judgments,  258—258,  272. 

and  lis  pendens,  274. 
charges  of,  512,  n.,  525,  n. 
in  possession,  515,  524. 
ejectment  of  mortgagor  by,  515. 
foreclosure  by,  520,  526. 
power  of  sale,  521 — 528. 

power  to  appoint  receiver,  insure  and  cut  timber,  524. 
in  possession.  Statute  of  Limitations  in  favour  of,  525. 
rights  barred  by  Statute  of  Limitations,  525. 
judgment  against,  582. 
may  be  compelled  to  transfer,  582* 
deeds  in  possession  of,  560. 
limited  covenant  on  conveyance  as,  571. 

MoBTOAQOB,  estate  of,  512,  516. 

devolution  of  estate  of,  516. 

in  possession,  514,  516 — 519. 

lease  by,  518. 

may  sue  in  his  own  name,  519. 

remedies  of,  524 — 526. 

must  give  notice  of  intention  to  repay  mortgage  money, 

524. 
limitation  of  his  right  to  redeem,  525. 
inspection  of  deeds  in  possession  of  mortgagee,  56D. 
covenants  for  title  by,  568 — 572. 

MOBTMAIN,  52,  74,  75, 168,  282. 

exemptions  from  Mortmain  Act,  75,  n.,  76,  n. 

MoBTUUM  Vadium,  509. 

MoTHBB,  descent  to,  217. 

guardianship  of,  277. 

Moveables,  10, 11,  25. 

MxTKiciFAL  corporations,  283. 


N. 

Name  and  arms,  directions  to  assume,  154. 

Natubal  life,  111. 

Y  Y  2 
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Natub^lization,  281,  n. 

Act  of  1870  ...  282. 

NoRMAK  Conquest,  fonn  of  wealth  after,  9, 10. 

holding  of  land  after,  12^14,  87. 

NoncB  of  a  trust,  166,  177. 

of  a  covenant,  188, 410. 

of  unregistered  assurance,  204,  585. 

will,  244—246. 
of  an  incumbrance,  254—256,  267,  584. 

from  searching  the  register,  585,  n. 
of  breach  of  covenant,  481. 
by  tenant  for  life,  117—119. 
to  quit,  470,  471. 
for  repayment  of  mortgage  debt,  522,  524. 

Novel  disseisin,  writ  of,  44,  h.,  654. 

Nuisance,  79. 

O. 

Occupant,  general  and  special,  130,  444. 
of  a  rent-charge,  406. 

Offices,  not  chargeable,  82,  420. 

Official  searches*  of  registers,  &c.,  274.  563,  n.,  564,  n.,  566,  n. 

Operative  words,  577,  580,  593,  596. 

Order  for  sale  by  Chancery  Division,  260,  521,  525. 
for  administration  in  bankruptcy,  265. 
for  foreclosure,  521. 
for  vesting.— See  Vesting. 

Outlawry,  47,  111. 

Ownership,  nature  and  incidents  of,  2,  8. 
is  exclusive  though  limited,  2. 
of  land,  not  absolute.  6. 
includes  the  right  of  alienation,  81. 

OXGANOS,  648. 


P. 

Palatine  counties,  jurisdiction  to  appoint  trustees.  191,  n. 
inrohnent  of  deeds  in,  206,  n. 
judgments  in,  257. 
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Fabamount,  The  Sovereign  is  Lord,  7, 18,  37, 55,  56. 

Pabcels,  399,  677,  581. 

Parol,  leases  by,  469, 472. 

Pabticulab  estate,  308,  317,  344. 

Pasties  to  a  deed,  150. 

to  a  conveyance  on  sale,  580. 

Pabtition,  138—140,  214. 

of  settled  land,  370,  371,  n. 
of  copyholds,  450. 
implied  effect  of  word,  572. 

Pabtition  Act.— See  Stat.  31  &  32  Vict.  c.  40,  amended  by  Stat. 
39  &  40  Vict.  c.  17. 

Pastobal  holdings,  471. 

Pastube,  common  of,  395,  654. 

Patebnal  ancestors,  descent  to,  217,  219. 

Patbon  of  a  living,  413. 

Pensions  and  salaries  not  chargeable,  82. 

Peb  mie  et  per  tout,  137. 

Pebpetuity,  99,  379—381,  384,  632—635. 

Pebson,  in  law  natural  and  artificial,  275. 

Personal  property,   29,  32,    225,   468.— See    Chattels— Term— 
Mortgage. 
actions,  24,  25, 109,  n. 
things,  23,  25, 108,  n. 
hereditament,  28,  n. 

Personalty,  25. 

Petitions  in  Chancery,  157, 187,  n.,  574. 

Petty  bbrjeahty,  51,  57. 

Pin  money,  98. 

Piscary,  common  of,  395. 

Ploughlands,  643. 
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Pond,  description  of,  84. 

PoBTiONS,  terms  of  years  for  securing,  498. 

P088E8810  fratris,  old  doctrine  of,  602. 

P08SE8SION,  advantage  of,  145,  540. 

under  conveyance,  31, 141,  142, 154,  155,  211. 

under  lease,  193,  197,  475. 

under  grant  of  copyhold,  434. 

action  to  recover,  17,  18,  44,  n.,  63,  n.,  92,  170,  n.,  313, 

431—433,  515,  519,  526,  640,  n.,  541,  554. 
mortgagee's  right  to  recover  possession,  515,  n. 
mortgagee  in,  515,  524. 
mortgagor  in,  514,  516—519. 
of  title  deeds,  559--561. 

P088IBIUTY  of  issue  extinct,  tenant  in  tail  after,  102, 105. 
of  an  estate,  67,  n.,  342. 
common  and  double,  340. 
assignable  in  equity,  343. 

Po8THnMon8  children,  338. 

PowBB,  nature  of,  115,  208,  362,  364. 
special,  366—371,  389,  497. 
statutory,  116, 121,  371,  377,  378,  618,  522,  524. 
in  settlements,  of  leasing,  sale  and  exchange,  115,  116, 

366—371,  497. 
(statutory),  116—126,  368, 
370,  436,  n.,  450. 
in  mortgages,  of  leasing,  517 — 619,  524. 
of  sale,  521—523,  529. 

to  appoint  receiver,  insure  and  cut  timber, 
524. 
general,  of  appointment,  208,  231,  n.,  290,  n.,  356—366, 

371—373. 
liable  to  debts  of  appointor,  356,  357. 
compliance  with  formalities  of,  358 — 361. 
attestation  of  deed  executing,  359. 
equitable  relief  on  defective  execution  of,  360,  367. 
exercise  of,  by  general  devise,  362,  363. 
■    by  wiU,  231,  361,  363. 
in  favour  of  a  wife  or  husband,  362. 
by  married  woman,  362,  371. 
by  infant,  362,  363. 
extinguishment  of,  364,  371. 
suspension  of,  364. 
duty  on  succession  under,  390,  391. 
release  and  disclaimer  of,  372. 
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Pa£CiPE,  tenant  to  the,  95. 

Pbemiseb,  meaning  of,  34. 

Pbescbiftion,  398,  546—548,  688,  647,  657. 

Presentation,  413,  544. 
next,  416. 

Pbesentment  of  surrender  of  oopyholds,  455,  457. 
of  will  of  copyholds,  468. 

PRmoaENiTUBB,  99,  213. 

Sir  Henry  Maine  on,  651. 

Pbivity  between  lessor  and  assignee  of  term,  480. 
none  between  lessor  and  under-lessee,  490. 

Pbobatb  of  will,  280. 

Pboclamationb  of  fine,  97. 

Pboduction  of  documents,  551,  561. 

acknowledgment  of  right  to,  561,  568. 

Pbofessed  persons.  111. 

Pbofessional  remuneration,  581—583. 

Pboftt  k  prendre,  547. 

Pbofebty,  classification  of,  as  corporeal  or  incorporeal,  4,  5. 
as  regards  rights,  4,  5. 
as  moveable  and  immoveable,  22. 
different  meanings  of  the  word,  3. 
in  land  and  goods  distinguished,  6. 

Pbotectob  of  settlement,  100, 101,  443, 460. 

Pub  autre  vie,  estate,  128—132. 

liable  to  debts,  270. 
in  a  rent-charge,  407. 
in  copyholds,  444. 

PuBCHASE,  meaning,  67,  211. 

when  heir  takes  by,  67. 
deed,  specimen  of  a,  567,  591. 
deed,  stamps  on,  579,  n. 
money,  application  of,  522,  567. 
payment  to  solicitor,  566. 
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PuBCHABEB,  doscent  traced  from  last,  211,  212,  216,  219,  .601—606. 
Toluntary  conveyances  void  as  to,  76. 
takes  an  equitable  estate,  166, 181. 
with  notice  of  unregistered  assurance,  204. 
wiU,  244—246. 
annuity,  402. 
judgments  binding  on,  252—259,  271. 
lis  pendens  binding  on,  273. 
without  notice,  protection  of,  176,  183,  204,  244,  245, 

254,  268,  272,  445,  488,  543. 
protected  by  trust  of  long  term,  502 — 506. 
must  see  to  application  for  debts  and  legacies,  243. 
from  crown  debtor,  266,  267. 
from  mortgagee,  523. 
relief  against  mistaken  payment  by,  369. 
what  expenses  to  be  borne  by,  551. 
rights  of,  on  an  open  contract,  550 — 572. 


Q. 
Quasi  entail,  131. 

Quia  Emptores,  Statute  of  (see  Stat.  18  Edw.  I.  c.  1). 

Quiet  enjoyment,  covenant  for,  568,  570.  572—574,  578,  586,  590. 
598. 

Quit  rent,  54. 

R. 
Rack-bent.  104,  n.,  127. 

RAiiiWAY  shares,  personal  property.  29,  30. 

Real  actions.  24.  25. 60.  n.,  401.  540,  n.,  541,  n.,  554. 
things.  23.  25. 
property.  8,  28,  433. 

act  to  amend  the  law  of  (see  Stat.  8  &  9  Vict.  o.  106). 
hereditaments.  26. 

Realty,  25,  26. 

Receipt  of  trustees  now  discharges,  567. 

for  purchase-money,  form  of,  577,  592,  595. 
for  mortgage-money,  indorsed,  525.  n. 

Receives,  271. 

power  to  appoint  in  a  mortgage,  524. 
of  tithe  rent-charge,  419. 

Recitals  in  deeds,  576.  580.  595. 
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Becognizakces,  255. 

Beconyeyance,  514,  n.,  525. 

Becobd,  debts  of,  266,  n. 

Becoveby  92—96, 100, 102, 103, 154. 
cuetomary,  443. 
search  for,  564. 

Bectobies,  advowsons  of,  413—415. 

Beddekdum,  594. 

Bedeicftion,  equity  of,  160,  n.,  510—^12,  516,  525,  528,  583. 
action  for,  510,  n.,  525. 

Bb-entby,  condition  of,  312—314,  478,  n.,  481—484. 

Begisteb  of  judgments,  253,  254,  445,  564. 

of  writs  of  execution,  255 — 259,  564. 

of  crown  debts,  267,  564. 

of  lis  pendens,  274,  564. 

Tacation  of,  257,  n.,  274,  n. 

in  palatine  counties,  258. 

Middlesex  and  Yorkshire. — See  Middlesex,  Yobkshibe. 

Bedford  Level,  205. 

of  assignments  for  creditors,  261,  564. 

of  annuities,  402,  564. 

of  rent-charges,  402,  496,  564. 

Begistbation  of  title,  574. 

Begbant  after  forfeiture,  443. 

Beleabe,  proper  assurance  between  joint  tenants,  136. 

conveyance  by,  136,  154,  194,  198,  199,  207,  316. 

•     form  of,  594. 
of  powers,  122,  342. 

from  rent-charge  of  part  of  hereditaments  not  an  extin- 
guishment, 409. 

Belief,  46,  50,  54,  447. 

BEMAiin>£B,  definition  of,  90,  309,  321. 

bar  of,  after  an  estate  tail,  90,  94, 100, 101,  103. 
after  estate  for  life,  146,  319. 

pur  autre  vie,  130. 

tail,  326. 
tenure  of,  318,  320. 
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Rehaimdeb,  limitation  of  estates  in,  318 — 829. 

contingent.— See  Coittinoeitt  Remainder. 

creditors*  rights  against,  d91. 

of  copyholds,  463. 

limit  to  the  recovery  of,  642. 

BEM0TENE88  of  limitation,  879—392,  632. 

rule  against  perpetuities,  379—381,  632. 
restriction  on  accumulation,  382. 

on  gift  over  on  failure  of  issue,  381. 
in  the  case  of  contingent  remainders,  383 — 389,  632. 
in  the  case  of  special  powers,  389. 

Remunebation,  professional,  581 — 583. 

Renewable  life  estates,  431,  439. 
leases,  492—494. 

Rent,  service,  51,  54,  311,  315,  394,  408,  412,  478. 
rack,  104,  n.,  127. 
quit,  54. 
on  grant  in  fee,  51,  54. 

in  tail,  106. 

for  life,  110,  312. 

for  years,  311—317,  478—485. 
on  mining  lease,  118. 
apportionment  of,  128,  409,  485. 
remedies  for  recovery  of,  311 — 314,  478,  n.,  481. 
attached  to  the  reversion,  315 — 317,  485. 
seek,  400,  405. 
of  copyhold,  447,  n.,  452. 
limitations  of  actions  and  suits  for,  544,  545. 

Rent  charge,  401 — 412,  544. 

creation  under  the  Statute  of  Uses,  403. 

estates  in,  406,  407,  411. 

apportionment  of,  409. 

cesser  and  escheat  of,  409,  412. 

remedies  for  recovery  of,  401,  404,  405,^409. 

under  Settled  Land  Acts,  123. 

under  Agricultural  Holdings  Acts,  496. 

search  for,  565. 

tithe,  419. 

Representation,  85,  215,  618. 

Reputation,  evidence  of,  636. 

Residuary  devise,  233,  863. 

Resignation,  agreement  for,  418. 


INDEX.  G99 


BssuiiTiNa  use,  170. 


Rkvbbsion,  808—317. 

definition  of,  308. 

on  a  conditional  estate,  89. 

on  an  estate  tail,  bar  of,  90,  94,  100, 101, 103. 

on  a  lease  for  life,  30,  310—317. 

on  estate  pur  autre  vie,  130. 

on  a  lease  for  years,  30, 194,  309—317,  480--485. 

on  a  sublease,  316,  489. 

on  renewable  leaseholds,  in  settlement,  493. 

on  mortgaged  leaseholds,  529. 

creditors'  rights  against,  391. 

lessor's  covenants  binding,  479. 

conveyance  of,  194,  309,  310,  315. 

severance  of,  485. 

limit  to  recovery  of,  542,  548. 

title  to,  553,  557,  560. 

Bevogation,  of  wiUs,  231. 

Right,  writ  of,.92. 

to  convey, — See  Covenant  foe  Title. 

RivBB,  soil  of,  397. 

Road,  soil  of,  397. 

Roman  equity,  indirect  influence  of,  160, 161,  n. 

Rules,  technical,  in  construing  a  will,  109,  234-  240. 


S. 

Sale,  power  of,  in  mortgages,  521 — 523,  529. 

of  settled  lands,  116, 116,  n.,  119—122,  368—370. 

of  infant's  land,  139,  n.,  278. 

of  goods  distrained,  312. 

of  leaseholds,  479. 

of  underlease,  557. 

by  tenant  in  tail,  104, 105. 

by  tenant  by  curtesy,  288. 

by  judgment  creditor,  260. 

by  the  Court  instead  of  partition,  140. 

foreclosure,  521. 

redemption,  525. 
for  payment  of  testator's  debts,  241 — 243. 
rights  of  vendors  and  purchasers,  180,  550 — 572. 
contract  for,  184,  552. 


Satisfaction  of  judgments,  254,  n. 
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Satisfied  terms,  498,  602—506. 

Scholastic  logic,  840. 

Schools,  sites  for,  76,  n. 

SciimLLA  juris,  855. 

ScuTAQE,  45,  51,  n. 

Sealed  writings,  31,  n.,  147, 149,  578. 

Sea-shore,  898. 

Seabches  for  incumbrances,  <fec.,  124,  252,  254,  256—259,  261,  275, 
401,  n.,  496,  585,  56^-666. 
official,  274,  568,  n.,  564,  nn.,  566,  n. 

Seiqnoby,  898. 

in  gross,  400. 

Seisin,  81,  86, 142, 154,  810,  627. 

transfer  of,  required  to  be  notorious,  386. 
under  the  Statute  of  Uses,  169, 195,  852—854. 
seisina  facit  stipitem,  211,  614. 
not  in  lessee,  193,  809. 
by  marriage,  286. 

actual  seisin  required  for  curtesy,  287,  625--628. 
legal  seisin  required  for  dower,  301,  304,  626. 
of  copyhold  lands  is  in  the  lord,  484,  436. 

Seizube  quousque  of  copyholds,  469. 

Sepabate  estate  in  equity,  wife's,  292—295,  460,  461,  491. 

property  under  Married  Women's  Property  Acts,  295 — 
298,  457,  465,  492. 

Sequestbation  of  profits  of  benefice,  82,  n. 

for  contempt' of  Court,  26,  n.,  158. 

Sebjeanty,  grand,  tenure  of,  48,  57. 
petty,  tenure  of,  51,  57. 

Sebvi,  40,  426,  n. 

Sebvice,  lord  seised  in,  88,  n. 

Sebvices,  feudal,  10,  18,  14,  16,  41,  44—52,  49,  n.,  424 
a  charge  on  the  land,  68. 
indivisible,  69. 
heriot,  449,  n. 
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Servient  tenement.  546. 


Settled  land,  leases,  sale,  exchange  and  improvement  of,  115 — 126,. 
366—370.  436,  n..  462.  497. 

Settled  Land  Aots.— See  Stats.  45  &  46  Vict.  c.  38 ;  47  &  48  Vict. 
c.  18:  50  &  51  Vict.  c.  30;  52  &  53  Vict.  c.  36;  and 
53  &  54  Vict.  c.  69. 

Settlement,  marriage,  66.  98. 163,  293,  353,  498,  570. 
by  infants  on  marriage,  276,  362. 
under  the  Statute  of  Uses,  174,  353,  450. 
voluntary  and  for  value,  78. 
fraudulent,  82.  268. 
of  renewable  leaseholds,  493. 
of  copyholds,  450.  460. 

powers  given  by,  115.  116,  366—371,  389,  450. 
protector  of,  100,  443,  460. 
execution  of,  in  equity,  180. 

conveyance  of  legal  estate  in,  by  tenant  for  life,  184, 377. 
equity  to  a,  292,  491. 
duty  on  succession  under,  248,  389.  390. 
covenant  for  title  in,  571. 

SEVBBAX.TY,  138.  214. 

Seveiulnce  of  joint  tenancy,  137. 
of  reversion,  485. 

Shabeb  and  stocks,  29. 

Shellet*s  case,  rule  in.  327.  321—329. 

Sheriff.  17.  24,  n. 

Signing  of  deeds.  148,  152,  359,  578. 
of  wills,  228.  229. 

Simony,  416. 

Socage,  tenure.  27,  n.,  43.  48 — 51.  84. 
derivation  of  word,  49. 
villanum  socfigium,  59,  n.,  60,  427. 
guardianship  in,  50.  277,  278. 
incidents  of.  50.  51. 
became  the  usual  free  tenure,  53.  54. 
devise  of,  73.  227. 
descent  of.  84. 

SOCHEMANNUS.  LiBER,  43,  48,  425. 

Soil  of  river,  397. 
of  road,  397. 
of  waste,  395. 
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SoLiciTOB,  mortgagee,  512,  n. 

remuneration.  582,  n.,  588,  nn. 
payment  of  purchase-money  to,  566. 

Sons,  descent  to,  212. 

Special  powers,  366—371,  389. 

Specialty,  heir  bound  by,  262—265. 

Specific  performance,  rights  of  purchaser,  160,  n.,  557. 

Stamps  on  agreements,  185,  n. 

on  declarations  of  trust,  185,  n. 

on  appointment  of  new  trustees,  188,  n. 

on  vesting  trust  property.  190,  nn. 

on  purchase  deeds.  579,  n. 

on  conveyances  in  consideration  of  annuities.  408.  n. 

on  presentation  to  ecclesiastical  benefice,  418,  n. 

on  surrender  of  copyholds.  455.  n. 

on  covenant  to  surrender  copyholds,  569,  n. 

on  leases,  474,  n. 

on  agreements  for  leases,  474,  n. 

on  assignment  of  leases.  486,  n. 

on  mortgages,  transfer  of  mortgage,  and  securities  for  the 

payment  of  money,  518,  n. 
on  acknowledgment  for  production  of  title  deeds,  562.  n. 

Statutes,  merchant  and  staple,  255,  n. 

Steward  of  manor,  454. 

Stock  of  descent,  211.  212,  215,  219.  601—606. 

Stocks  and  shares,  29. 

Stops,  none  in  deeds.  581. 

Subinfeudation,  38,  39. 

Succession  duty,  135,  n.,  226,  246—249.  390,  556. 

SuFFEEANCE.  tenant  by,  470. 

Suit  of  Court.  47,  50,  54,  447. 

Summons,  proceedings  by,  187.  n.,  259,  n.,  266,  n.,  520.  n.,  525,  n. 

Supreme  Court  of  Judicature  Acts. — See  Stats.  36  <&  87  Vict.  c.  66 ; 
.88  &  39  Vict.  c.  77;  44  &  45  Vict.  c.  68;  and  47  &  48 
Vict.  c.  61  .  .  162. 
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SuBRENDER  of  life  interest,  155,  208,  847. 

of  copyholds.  481,  448,  455—462.  669,  670,  n.,  659. 
on  mortgage,  527. 
of  married  woman,  456,  461. 
nature  of  surrenderee's  right,  456 — 458. 
of  a  term  of  years,  317,  499. 
in  law,  492. 

SuBVivoBS  of  joint  tenants  entitled  to  the  whole,  186. 

of  copyhold  joint  tenants  do  not  require  fresh  admit- 
tance. 449. 

T. 

Table  of  descent,  explanation  of,  220. 

Tacking,  534—637. 

Tail,  Estate,  87—107. 

derivation  of  word,  91. 

creation  of,  89,  144.  179—181.  200.  233-289,  326,  439. 
general  and  special,  87. 102. 
male  and  female,  87. 
tenure  of,  106, 107. — See  Fbee  Tenure. 
was  a  conditional  gift,  89.  90. 
alienation  of  and  barring  the  entail,  89 — 106,  182, 
448.  460. 
where  concurrence  of  tenant  for  life 

necessary,  100—102.  443.  460. 
where  it  cannot  be  barred,  102 — 104. 
for  debt,  268. 
descent  of,  87.  107.  211—216,  608. 
tenant  of,  88.  106. 

powers  of  leasing,  sale  and  exchange,  104, 

105. 
lunatic.  105,  n. 
feoffment  by,  146. 
after  possibility  of  issue  extinct,  102,  106. 
ex  proviaione  viri,  103. 
granted  for  public  services,  102, 105. 
qtuiai  entail,  131. 
joint  tenants  in,  133. 
tenants  in  common  in,  134. 
equitable,  179—181. 

*'  in  tail,"  "in  tail  male,"  '*  in  tail  female,"  200. 
inrolment  of  disentailing  deeds,  100,  460. 
no  lapse  of,  234. 

constructive  estate  in  a  will,  236 — ^289. 
in  copyholds.  440 — 444.  446. 

equitable,  460,  461. 
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Taltabum's  case,  92. 


See  Term,  &c. 


Tenant  for  a  term  of  years, 
for  life, 
in  fee,  tail, 
copyhold, 
in  villenage, 
by  curtesy, 
at  rack  rent,  127. 
p7ir  autre  vie,  129, 132. 
in  capite,  37,  39,  n.,  46. 
joint,  183—140,  449. 
in  common,  138—140,  449. 
in  severalty,  138, 
by  elegit,  269. 
in  dower,  leases  by,  305. 
at  will,  434,  469. 
by  sufierance,  470. 
from  year  to  year,  470 — 472. 
of  agricultural  holding,  494,  n. 

Tenements,  15,  22,  33. 

Tenure  defined,  12. 

introduction  of  principle  of  feudal,  12 — 15. 

classification  of,  44. 

in  particular  places,  57 — 60. 

of  an  estate  in  fee,  tail. — See  Fee,  Tail. 

free,  16,  36—61. 

in  villenage,  16,  17,  20,  40,  41,  421—430,  441. 

in  burgage,  44,  51,  59,  72. 

socage. — See  Socage. 

by  knight's  service. — See  Knight's  Service. 

by  serjeanty,  48,  51,  56. 

of  frankalmoign,  52,  53,  60. 

of  ancient  demesne,  59. 

none  of  purely  incorporeal  hereditaments,  411. 

copyhold.— See  Copyhold. 

customary  freehold,  436. 

Term  of  Years,  Estate  for  a,  467 — 507. 
nature  and  kinds,  469. 
creation  of,  473 — 476. 

where  to  be  in  writing,  151,  472. 
by  deed,  152,  472. 
perfected  by  entry,  194,  197,  475. 
under  powers  in  a  settlement,  367,  nn.,  368. 
by  estoppel,  476. 
is  personalty  and  devolves  among  chattels,  20,  21,  29,  486. 
is  less  than  freehold,  62,  499. 
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Term  of  Yeabs,  Estate  fob  a. 

tenure  of,  62,  198,  310—317.  468. 
forfeiture  of,  on  feoffment,  146.  n. 

on  non-payment  of  rent,  313,  481,  484. 
on  breach  of  other  covenants,  481 — 484. 
alienation  of.  202,  477—479.  486,  489. 
for  debt,  487. 
by  will.  486. 
merger  of,  817. 
mortgage  of,  529. 
rent.  311—317,  478—484. 
covenants.  478—486,  490.  n..  572. 
proviso,  for  re-entry.  312—314,  478,  n..  481—484. 
tenant  of,  position  in  early  law,  17,  62,  193. 
can  recover  possession.  18. 
has  not  seisin,  193.  309. 
attornment  by,  315. 
determinable  on  life,  132. 
renewable,  492 — 494. 
agricultural,  493—496. 
title  on  sale  of,  553,  557. 
husband's  rights  to  his  wife's,  491,  500.  507,  n. 
wife's  separate  estate  in,  491. 

equity  to  a  settlement.  491. 
long  terms  for  securing  money.  496 — 507. 
attendant  on  the  inheritance,  501—506. 
by  way  of  mortgage,  505,  n.,  527. 
enlargement  of  long  term  into  fee  simple,  506. 

Testatum,  577,  580. 

Thellusson,  Mr.,  will  of,  382. 

Tui>'U8  real  and  personal,  23,  25. 

corporeal  and  incorporeal,  10. 

Tillage,  644,  653. 

TiMDEB,  106, 112—114. 

on  copyhold  lands,  435. 
on  mortgaged  lands,  524. 

Time,  unity  ot  in  joint  tenancy,  133,  136. 

within  which  an  executory  interest  must  arise,  379—382, 632. 
accumulation  is  allowed,  382. 
contingent  remainder  is  allowed,  383—388, 
682. 
limited  by  Statutes  of  Limitation,  525,  526,  541--545. 

Tithes,  417—419,  544,  553.  644,  646. 

W.K.P.  Z  Z 
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Title,  640—675. 

founded  on  possession,  640. 

under  Statutes  of  Limitation,  641 — 646. 

by  prescription,  646 — 548. 

under  ancient  feofEment.  648 — 560. 

on  modem  sale,  proof  of.  650 — 652. 

length  of,  662—666. 

root  of,  558. 

incumbrances  on.  656. 
on  mortgage,  666. 

on  contract  to  grant  or  assign  a  term.  667. 
searches,  663—666. 

covenants  for,  668—673,  677,  586-^7.  689—691.  698—600. 
Act  for  obtaining  a  declaration  of,  673. 
Act  to  facilitate  proof  of,  674. 
Land  Transfer  Act  (see  Stat.  88  &  39  Vict.  c.  87).  674. 

Title  deeds,  destruction,  &c..  of.  150. 

mortgage  by  deposit  of.  630. 
importance  of  possession  of,  658. 
who  entitled  to  custody  of.  669 — 661. 
right  to  production  and  copies  of,  561. 
statutory  acknowledgment,  661,  663. 

undertaking,  662. 
pass  with  the  land,  681,  n. 
old  clause  of  grant  of,  697. 

Titles  of  honour  are  real  property,  419. 

Tbadebs.  debts  of  deceased,  263. 

Transfer  of  land  required  to  be  notorious,  196.— Sec  Conveyance. 
of  mortgages,  604,  n.,  533. 

Treason,  forfeitiure  for.  48,  54,  91,  106.  n..  186. 
abolition  of  forfeiture.  64. 

Trespass,  170,  n.— And  see  Possession. 

Tribal  Community,  422, 

Trustees,  equitable  jurisdiction  over,  160,  n.,  176,  176. 
vendors  are,  181. 

under  Settled  Laud  Acts,  117.  119—121.  126.  278. 
to  preserve  contingent  remainders,  348. 
of  settlement,  368—370. 
married  women,  296.  467. 
in  bankruptcy,  261,  266.  410,  411,  446,  488. 
landlords,  496. 

made  joint  tenants,  136,  164. 
descent  of  estate  of  trustee,  136,  186, 220.  238,  461. 
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Trustees,  failure  of  heirs  of,  56,  n.,  186. 
bankruptcy  of,  272. 

vesting  of  trust  estate  in  new  trustees,  189—191,  378. 
appointment  of  new,  187, 188. 
judicial,  191. 
retirement  of,  189. 
where  they  may  sell  or  mortgage  to  pay  testator's  debts 

or  legacies,  243. 
estates  of,  under  wills,  240. 
of  copyholds,  tenants  to  the  lord,  460. 
mortgages  to,  531. 
payment  to,  566,  n.,  567. 
covenants  by,  on  a  sale,  569,  571. 

Trusts,  171—192. 

old  forms  of,  168. 
modem,  171--176,  581. 
special,  172,  176. 
implied  and  resulting,  178, 185. 
constructive,  179, 185. 
executed,  executory,  180,  n. 
creation  and  transfer  of,  178, 184. 
notice  of  a  trust,  166, 177. 
declarations  of,  stamp  on,  185,  n. 
in  a  will,  240. 
for  alien,  282. 
of  copyholds,  460. 

in  respect  of  long  terms,  496—506,  527. 
of  reversion  of  mortgaged  leaseholds,  529. 
for  separate  use.— See  Separate  Estate,  Wife's. 
limitation  in  cases  of  express,  548,  545. 
See  also  Equitable  Estate. 

TuRBART,  common  of,  395. 


U. 
Unborn  persons,  gifts  to,  379,  384—387,  633. 

Underlease,  313,  n.,  316,  477,  489—491. 
mortgage  by,  529. 
sale  and  contract  to  grant,  557. 

Undertaking  for  safe  custody,  562. 

Unities  of  a  joint  tenancy,  133,  138,  449. 

User,  immemorial,  546. 

abandonment  by  non-,  548. 

zz  2 
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Ubeb,  origin  of,  163—166. 

enforced  in  Chancery,  166, 168,  352. 

raised  by  bargain  and  sale,  167, 173. 

alienation  of,  168. 

effect  of  the  Statute  of  Uses,  169—174. 

resulting,  170. 

special,  172,  176. 

"  to  the  use  of,"  171, 176,  201. 

no  use  upon  a  use,  173,  175. 

conveyance  to,  201—203,  581. 

doctrine  of,  applicable  to  wills,  167,  227,  240. 

springing  and  shifting,  352—356,  464. 

examples  of,  353,  354,  356. 
power  to  appoint  a  use,  356. 
to  bar  dower,  365,  597. 
in  a  rent-charge,  403. 

UsEB,  Statute  of,  168.— And  see  27  Hen.  VIII.  c.  10. 
does  not  apply  to  copyholds,  459. 

Usury  laws,  repeal  of  the,  609. 


V. 

Vendor,  lien  of,  for  unpaid  purohaso-moncy,  517,  n.,  530,  536. 
covenants  for  title  by  a,  568—572, 
and  Purchaser  Act,  1874  (see  Stat.  37  &  38  Vict.  c.  78). 
rights  of  vendors  and  purchasers  on  sales,  180,  550 — 572. 

Vested  remainder,  320 — 329. 

See  also  Bemainder. 

Vesting  Orders,  190,  410,  489,  525,  n.,  556. 

declaration  vesting  land  in  trustees,  189,  378. 

Vicarages,  advowsons  of,  415. 

ViLL«,  40,  422. 

Village  Communities,  422. 

villanum  socagium,  59,  u.,  427. 

ViLLENAOE,  tenure  in,  16,  40,  41,  421—430,  441. 

at  will  only,  unless  supported  by  covenant,  17. 

devolution  by  custom,  20. 

subsequent  growth  of,  427. 
absolute  {piirum),  426. 
privileged,  426.  . 
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ViLLENAOItJM,  16.  421. 

Villeins  or  viUani,  40,  41,  422—430.  441. 

ViBGATA.  424.  n..  644. 

Voluntary  conveyance.  76. 
agreements.  148. 

Vouching  to  warranty.  93,  96. 

W. 

Waives  of  breach  of  covenant  in  a  lease.  484.  485. 

Wales,  common  appendant  in,  652. 

Wardship.  46.  60.  63,  n.,  277. 

Warranty,  93,  649. 

formerly  implied  by  word  give,  649,  673. 
now  ineffectual,  650. 

Waste,  by  tenant  in  tail,  106. 

by  tenant  for  life,  112—114. 183. 

by  lessee.  470,  477,  n. 

by  mortgagor  in  possession.  616. 

by  copyholder,  436. 

equitable,  114. 

land  of  manor.  41,  395,  896,  686. 

strips  of,  by  the  roadside,  397. 

Water,  description  of,  34. 

limitation  of  right  to,  647. 

rights,  passing  on  a  conveyance,  584,  587. 

Way,  rights  of,  398.  647,  684.  687. 

Widowhood,  estate  during.  126, 132. 

Wife,  capacity  of,  279.  288,  298. 

lands  of,  husband's  rights  at  common  law,  286—290,  465, 

491,  600,  506,  n.,  621. 
equitable  estate,  292,  491. 
equity  to  a  settlement,  292,  491. 
separate  estate  in  equity,  292—295,  460,  462,  491. 
separate  property  under  Married  Women*8  Property  Acts, 

295—298,  467,  466,  492. 
rights  in  her  husband's  lands,  216,  299—805,  461, 466,  608. 
conveyance  of  her  freehold,  288—290,  294,  297,  670,  n. 
restrained  from  alienation,  82,  298—296,  296. 
liabiUty  for  debts,  287,  294. 
contract  of,  280,  296. 
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Wipe,  wiU  of,  288.  295,  298. 

descent  of  property  of.  288,  297. 

being  trustee,  299.  457. 

powers  of.  under  Settled  Land  Act,  1882. ..299. 

of  intestate  has  a  charge,  216. 

appointment  in  favour  of,  362. 

powers  given  to,  362. 

release  of,  871. 
surrender  of  copyholds  to  use  of,  456. 
copyholds  of,  456,  459,  462,  465. 
term  of  years  belonging  to,  491,  600,  506,  n. 

Will,  witnesses  and  signature,  228— -231,  361,  468. 
revocation,  231. 
jurisdiction  over  probate,  2.S0. 
registration  in  Middlesex  and  Yorkshire,  244,  245. 
of  chattels,  20—22,  280. 

of  real  estate.  27,  66,  69,  n.,  72.  109,  227.  230,  232—247. 
of  socage  and  knight's  tenure,  73,  227. 
of  estate  pur  autre  \ie,  130,  407,  444. 
of  the  use  of  land,  167,  227,  372. 
of  joint  tenant,  135,  136. 
of  married  woman,  288.  295,  298. 
of  contingent  remainder,  343. 
of  copyholds,  458,  464. 
of  leaseholds,  486. 

whether  escheat  prevented  by,  55,  n. 
cannot  bar  estate  tail,  103. 
construction  of,  109,  235—241. 
now  speaks  from  testator's  death.  232. 

and  passes  all  his  interest,  110,  286. 
exercise  of  powers  by,  231,  n.,  361,  363. 
uses  and  trusts  in  a.  240. 

charge  of  debts  and  legacies,  241—243,  263.  264. 
direction  for  payment  of  mortgage  debt,  517. 
devise  in  fee  or  tail  made  liable  to  debts,  80.  262. 
lapsed  devise,  233,  234. 
residuary  devise,  233,  486. 
devise  to  issue  of  testator,  234. 
devise  to  heir.  241. 

devise  to  executors  for  sale,  372 — 374,  464. 
executory  devise  by,  372 — 376,  464. 

Will,  tenant  at,  434.  469. 

Wills  Act.— See  Stats.  7  WiU.  IV.  &  1  Vict.  c.  26. 

Witnesses  to  a  deed,  359,  578. 

to  a  wiU,  228—230,  361,  458. 

to  the  exercise  of  powers.  359,  361. 
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Words  o£  limitation,  110.  143—145,  233,  236—239.  319,  322,  327, 
439. 

Wbit  of  elegit,  261,  266,  259,  487. 

registration  of,  256—259,  564. 
of  i^aste  abolished,  113. 
for  recovery  of  dower,  305. 
of  partition,  138,  214. 
of  novel  disseisin,  44,  n..  654. 

Writing,  necessary  on  transfer  of  incorporeal  property,  31. 
formerly  unnecessary  to  a  feoffment,  146. 
now  required  to  convey  freehold  estates,  151,  155,  206. 
nothing  but  deeds  formerly  called  writings,  147. 
contracts  and  agreements  in,  148,  151. 
contracts  for  the  sale  of  hereditaments  required  to  bo  in, 

155,  184. 
leases  and  estates  in  hereditaments,  151.  152. 
.    assignment  of  lease  required  to  be  in,  486. 
trusts  of  hereditaments  required  to  be  in,  184. 
bargain  and  sale  for  a  year  required  to  be  in.  198. 

Wrong,  estate  by,  145.  540,  n. 

y. 

Yard  land,  424.  n..  643,  650,  n. 

Year  to  year,  tenant  from,  470—472. 

Yorkshire,  registration  of  conveyance.  203,  563,  579. 
of  bargain  and  sale,  206,  n. 
of  will,  244,  245. 
of  judgment,  258. 
of  enfranchisement,  450,  n. 
of  mortgage,  535,  563. 
under  Land  Transfer  Act,  574. 


THE   END. 
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